Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


SSf-Hf-f-xWS'  > 


^■\^r'^m^f>:    -^.J-c 


ILLVXai 


D,„i,z,d,  Google. 


„Googlc ;.' 


D,„i,z,d,  Google 


D,„i,z,d,  Google 


D,„i,z,d,  Google 


D,„i,z,d,  Google 


V.    ^   V*' 


.1 


SnUnd  icooTilliig  to  ths  Act  of  Congnn,  III  tlu  7«u  1338^ 

BT  THEODOBE.  SEC&TICK, 

In  the  aetVi  OOUie  atths  DUtrlst  Conit  of  ths  Sonlbeni  Diiblot  oT  Kiw  T<nk. 


L   5492 

MAR    2       193? 


D,„i,z,d,Goo<^le 


DANIEL  LORD,  ESQ. 

Dbas  Sib: — 

If  jon  find  no  fault,  I  am  very  sure  that  I  shall  not  be 
elsewhere  censored  for  placing  your  name  (althongh  withoat  any 
previous  permiaBion),  upon  the  dedication  page  of  this  work. 

Yoor  opinion  of  the  importance  of  the  subject,  is  one  of  the 
circnmstances  that  have  moet  strongly  urged  me  to  proceed 
with  it.  Bat  I  have  other  reasons  for  requesting  ;oa  to  accept 
this  Tolnme. 

Yon  show  US  all,  by  a  teaching  far  better  than  barren  pre- 
cept, how  much  true  dignity  and  nsefnlness,  as  well,  if  we  may 
he  allowed  to  judge,  as  real  happiness,  attend  a  life  assidaonsly, 
intelligently,  and,  above  all,  honorably  devoted  to  that  profession 
1^  which  we  are  the  votaries. 

I  am,  dear  Sir, 

With  sincere  regard  and  respect. 
Tour  obedient  servant, 

THEODORE  SEDGWICK. 

New  Tobk,  Jdnvarj/,  1847. 
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PREFACE 
SECOND   EDITION. 


Ih  preparing  the  Second  Edition  of  this  work  for  the  press,  I 
have  done  all  in  my  power  to  show  mj  sense  of  the  fevorable 
manner  in  which  it  has  been  received,  and  to  increase  its 
Qtilily.  I  have  examined  the  nnmerons  volomes  of  Keports 
which  hare  appeared  both  in  England  and  this  conntry,  and 
have  availed  myself,  as  far  as  possible,  of  the  increased  atten- 
tion which  has  been  latterly  paid  to  the  sabject.  This  has  led 
not  only  to  a  great  increase  of  matter,  bnt  to  changes  so  con- 
nderable  in  the  arrangement  of  the  work,  that  I  have  found 
it  impossible  to  preserve  the  ori^nal  pa^ng.  The  two  last 
chapters  are  entirely  new. 

'Bie  principal  difficulty  which  I  encoimtered  in  preparing  the 
first  edition — the  difficulty  of  adapting  any  scientific  arrange- 
ment of  the  mles  of  compensation  to  the  technical  forms  of 
action  of  tlie  common  law — has  been  somewhat  increased  by  the 
great  changes  that  have  been  introduced  into  legal  proceedings 
within  the  last  few  years.  New  York,  and  several  of  the  sister 
States,  have  adopted  a  system  of  pleading  which  amounts  to  a 
total  Babversion  of  the  common-law  procedure ;  and  Massachu- 
setta  has  made  very  serious  innovations  on  it.  We  are  evidently 
in  die  midst  of  a  revolution  which,  in  our  own  time,  will  not 
only  efface  most  of  the  distinctions  between  law  and  eqnity,  but 
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will  completely  Eweep  away  the  common  law  bo  far  an  its  forms 
of  proceeding  are  concerned  ;  and  in  bo  doing,  work  a  change  in 
the  adminietration  of  jnetice,  far  more  complete  than  was  ever 
before  effected  in  so  short  a  period.  Oar  example  and  inflaence 
are  already  making  themBelves  felt  in  England ;  and  the  altera- 
tions there,  thongh  perhaps  they  will  be  mote  cantionsly  made, 
bid  tfdr  to  be  not  mnch  less  sweeping. 

Conrinced,  as  I  have  long  been,  that  these  changes — although 
attended  by  the  evils  which  always  wait  upon  great  and  sudden 
modifications  of  existing  arrangements,  evils  aggravated  in  this 
case  in  onr  cotmtry  by  onr  tendency  to  act  rather  with  energy 
and  vigor  than  with  caution  and  deliberation — still,  that  these 
changes  will  finally  establish  onr  joriE^rudence  on  a  basis  more 
intelligible,  more  harmonioas,  more  beneficial,  I  cannot  in  any 
sense  regret  thdr  introdnction. 

For  the  time  being,  however,  in  regard  to  the  order  and 
arrangement  of  this  work,  I  have  felt  the  full  inconvenience 
resulting  from  the  present  chaotic  state  of  onr  procedure.  I 
have  endeavored  to  avoid  it  as  far  as  possible  by  keeping  steadily 
in  view  what  is  manifestiy  the  inevitable  result  of  the  experi- 
ments now  going  on,  viz. :  the  final  and  total  abrogation  of  the 
forms  of  common-law  pleading  both  in  England  and  America. 
When  that  end  is  at  length  attained,  and  when  the  application  for 
redress  shall  be  made  to  depend  solely  on  the  right,  then,  and 
not  till  then,  it  will  be  easy  to  classify  and  arrange  the  rules 
governing  the  measure  of  relief  in  a  manner  that  shall  be  at  once 
legal  and  logical ;  that  shall  satisfy  the  technical  demands  of  the 
practitioner,  and  at  the  same  time  gratify  that  love  of  reason 
and  justice  which  animates  the  mind  of  him  who  desires  to 
find  something  in  the  law  besides  a  mere  collection  of  abstract 
and  arbitrary  rules. 
Hew  Ton,  JWy,  ISEt. 
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PREFACE 


THIRD   EDITION. 


Tx  preparing  a  Third  Edition  of  this  work  for  the  press,  I  had 
hoped  to  be  able  to  ^ve  more  of  my  time  and  personal  attention 
to  the  work  than,  owing  to  varions  reasons,  I  have  found  it  pos- 
sible to  do. 

Bnt  perhaps,  under  the  circamstancea,  there  is  no  particnlar 
cause  for  regret  The  diligence  and  accuracy  of  Hessrs.  Abbott 
Brothers,  to  whom  the  reader  is  indebted  for  the  notes  to  this 
edition,  have  supplied  all  the  recent  decisions ;  and  it  is  yet 
hardly  time  to  remodel  the  work,  as  I  hope  some  day  to  do,  with 
reference  to  the  great  changes  that  have  taken  place  in  our 
jnrispradence  since  the  first  publication  of  the  treatise,  in  1847. 

Hiose  changes  are  in  active  operation,  but  their  ultimate 
results  cannot  yet  be  with  safety  predicted.  If  another  edition 
of  this  work  shall  be  required,  I  hope  then  to  be  able  to  re-fashion 
it  so  as  to  bring  it  into  conformity  with  the  great  alterations  that 
have  taken  place  in  the  eystem  of  pleading,  and,  in  fact,  in  the 
whole  administration  of  justice,  both  in  England  and  in  this 
country. 

r  should  not  do  justice  to  myself,  if  I  omitted  to  take  some 
notice  of  the  kind  and  cordial  way  in  which  this  work  has  been 
received  on  both  sid^  of  the  Atlantic.    It  is  in  my  power  in 
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other  ways  to  make  my  acknowledgments  to  the  eminent 
anthorities  of  my  own  conntry,  who  have  spoken  favorably  of 
this  treatise ;  bnt  to  the  voices  &om  afar,  I  can  hardly  make  any 
reaponee,  except  by  availing  myself  of  an  opportunity  like  this. 
The  courts  of  'WefltminBter  Hall  have  treated  this  work  in  a  man- 
ner that  cannot  bnt  be  very  gratifying  to  an -author;  and  I  take 
pleasure  in  thns  sending  my  thanks  across  the  water,  for  the 
friendly  manner  in  which  it  has  been  spoken  of  by  Mr.  John 
George  Phillimore,  in  his  "  Essay  on  the  Principles  and  MaTritna 
of  Jurisprudence ; "  by  Mr.  Edward  Powell,  in  his  very  able 
"Treatise  on  the  Practice  of  the  Law  of  Evidence;"  by  Mr. 
Herbert  Broom,  in  his  "OommentarieB  on  the  Common  Law;" 
and  by  Mr.  J.  D.  Mayne,  in  his  "  Essay  on  Damages." 

Kkw  Vou,  June,  1S38. 
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INTRODUCTION. 


Tex  only  wwk  which  our  libraries  contWD  on  the  eobject  of 
the  Bole  or  Heasare  of  Damages,  is  that  bj  Bajer,  (a)  pab- 
lished  in  the  last  oentmy ;  it  corera,  however,  but  a  veiy  small 
portioD  of  ihe  gronnd  now  embraced  hj  tias  branch  of  the  law, 
and  ie  of  Bcarcely  aay  valae  to  the  American  etndent  (b)  No 
serious  attempt  seems,  indeed,  to  have  been  made  to  redace  the 
rale  <^  damages  to  principle,  till  a  comparatively  recent  period, 
hard  Kaims  says,  in  his  Principles  c^  £qm^',  **  In  the  English 


{a)  n«  Law  of  Damagei,  by  JoMpb 
a»ar,  Seij«uit  kl  Lav,  London,  ITia 

Tliii  vai  11710%  true  at  the  Hum  «f 
tli«  pablieaUoii  of  Oi«  fint  editiiHi  of  thia 
work,  in  1817.  »nw  than,  more 
Uon  ^paai*  to  bare  been  ptiA 
anbgaob  Mr.  Herbert  Broom'a  bigfaly 
vahiaUe  "  CbMnMntoriM  on  (JU  Oomxm 
£aa*  pabUtfaed  in  ISiS,  aoataia  tiro 
Inaid  a>d  tmajittSuaA'ta  ohapten  on  the 
maaMtra  of  damage*  in  actimu  of  contract 
and  aeUona  of  tort ;  and  in  1SC6,  an  eDtlra 
Es^idi  "Treatiae  on  th«  Lav  of  Dam- 
ana'  was  pDblidiad  by  John  D.  Uayne, 
bq.,  of  the  Inner  .Temple.  This  latter 
watk  bai  ba«a  repnUlAed  in  tbi*  ooun- 
trr,  in  Tolnme  n  of  tbaPUladelphia  Lav 
library,  and  BUa  abont  tiiree  hnndred 
pagta  in  Uie  Amerieaa  reprint.  He 
«  of  the  -work  embraoea  the  meamre 
„  >,  tlie  mode  In  which  they  are 
i  and  rerUwed,  the  practice  of 

1 


grantiog  new  triale,  the  iav  of  «et-off, 
compensation  nnder  the  Lands  Clanaea 
Act,  Ae.    Tbii  valnabla  treatlw  « 


pared,  of  oouirt,  chiefly  vitb  reference 
tv  nee  In  England ;  and  appears  to  be  a 
very  Ikithfol  conqitlaUoa  4H  the  English 


It  doee  not^  boirever,  attempt  U 
praient  folly  onr  Aneiisaa  law  on  the 
Bobjeot;  the  learned  aothor  saying  very 
franhly  in  his  prefaoe,  "  I  have  only  re- 
aorted  to  American  deelaioii*  where  none 
of  our  own  were  in  point."  Mr.  Mayne^ 
work  li  dear  and  well  arranged,  and 
will  undoubtedly  be  of  great  utility  to 
the  B^*"'*  practitioner. 

{b)  Ine  second  Tolume  of  Mr.  Oreen- 
leaf  B  ezoaUent  work  on  Evidence,  p.  SOS, 
oont^ns  a  chapter  on  Damages,  in  which 
will  be  found  far  the  beet  -riaw  of  the 
■ntiject  that  has  ever  vet  been  taken ;  but 
the  space  allotted  to  it  forbade  anything 
but  a  rapid  and  general  mrvey. 
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S  mrsoDucnoK, 

courts  of  common  law,  there  is  no  accurate  diatinction  made 
'  between  damage  certain  and  ancertain.  Damages  are  taxed  by 
the  J1U7,  who  gire  ench  damages  as,  in  conscience,  they  tiank. 
snfficient  to  make  up  the  loss,  without  regarding  any  precise 
rnle."(c)  This  was  written  less  than  a  century  ago.  bi  an 
action  for  an  escape,  tried  in  1776,  Lord  Ch.  J.  Wilmot  said,  "In 
actions  on  the  case,  the  damages  are  totally  uncertain  and  at 
large."  ((2)  It  is  almost  enperflnooB  to  say,  that  no  such  arbi- 
trary discretion  is  now  tolerated,  except  in  a  very  limited  class 
of  cases,  if,  indeed,  it  can  be  properly  said  to  exist  at  aU.  ^e) 

The  tribnnals  of  justice,  both  in  England  and  America,  have 

for  some  time  assidnonsly  labored  to  reduce  this  branch  of 

[  4  ]     onr  science  to  fixed  roles ;  and  in  the  present  condition  of 

our  jniispnidence  it  may  be  considered  enrprising  that  the 

subject  has  not  received  more  attention  from  our  text-wiiten. 

Hie  amount  of  damages,  or,  in  otber  words,  the  pecuniary 
compensation  awarded  by  tribnnals  of  justice,  in  the  widest 
acceptation  of  the  term  embraces  almost  the  whole  field  of  legal 
redress ;  and  a  treatise  on  tlie  subject  of  the  mles  which  govern 
the  amount  of  damages,  if  considered  in  their  largest  and  most 
general  sense,  would  include  nearly  the  entire  philosophy  of  the 
law.  I  use  here  the  term  Law,  in  contradistinction  to  Eqnlty. 
In  taking  a  broad  and  general  view  of  the  matter  of  damages,  we 
should  necessarily  be  led  to  consider  questions  which  lie  at  the 
veiy  basis  of  our  system  of  jurisprudence :  to  what  extent  com- 
pensation  on^t  on  principle  to  be  carried;  whether  foil  and 
complete  remuneratioD  should  be  provided  for  evety  case  of  civil 
injury ;  or  whether,  as  now,  the  reparation  should  be  confined 
within  mnch  narrower  limits.  Agfun,  for  what  particnlar  wrongs 
reparation  should  be  provided.  Should  the  crime  of  seduction  be 
pnnished  by  a  civil  action  founded  on  a  fiction  of  service  t  Bhonld 
the  injured  husband  have  compensation  in  an  action  for -criminal 
conversation !  In  what  cases  should  redress  be  fumished  for 
alandeions  or  libelous  pnblications  !  Ought  the  malicious  refusal 
to  falfill  contxacts  for  the  mere  payment  of  money,  be  more 

U)  Sd  edition,  1161,  p.  78,  in  notai.  nlnutntkni  of  Jiuiioc,"  my*  th«  SnpNiiw 

id}  RareDuroft  *.  Eylw,  3  WU).  89S.  Court  of  Loniiuaiw,  •■  r«qiiirM  Out  Uie 

(t)  "  It  i*  derinblt^"  Mjv  tliB  Bapreme  rules  Mtablidied  by  law  for  'Ui«  mmm- 

Coiut  of  MaMMihnMtU, "  to  hava  aa  defi-  toeut  of  damage^  ahould  b«  »dli«rcd  to." 

nf te  aud  preebe  mlaa  apoo  tli«  mbiect  of  SmmmUk  ▼.  Oonfon,  8  La.  Aim.  B. 

damageawarcprMtie^la.*— BataWdcr  105. 

«.  Bturgb,  S  Cwh.  SOI.    "  A  ptoptir  *d- 
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8eTerely  ptmiahed  than  honest  incapacity!  Should  there  be  any 
reparation  for  a  frivolouB  and  vexations  snit  beyond  the  coats,  or 
flhoold  farther  redress,  as  now,  be  confined  to  cases  of  malicioas 
proBecntjonf  Shonld  a  merely  fitlse' representation  as  to  the 
credit  of  a  third  party,  be  allowed  to  be  made  -with  impunity,  or 
Bhoold  it  be  necessaiy,  as  now,  to  show  also  a  frandnlent  intent ! 
In  what  cases  ehonld  provision  be  made  for  the  counsel  fees  of  the 
prevuling  party? 

Hieee  and  similar  inqoiiies  would,  as  I  say,  embrace  almost 
the'  whole  philosophy  of  legal  relief  But  I  have  by  no  means 
in  this  Tolnme  intended  to  occupy  gronnd  so  extensiTe,  or  to  dis- 
CTiBB  qnestions  bo  dieoreticaL  My  aim  has  been  more  limited ; 
and  if  mnch  humbler,  at  least  I  hope  more  practically  useful. 

Hy  purpose  has  been  to  examine  those  cases  only,  where  a 
wrong  having  been  done,  or,  in  technical  language,  a  right 
of  action  existing,  the  question  remains,  What  is  the  amount    [  6  ] 
of  compensation  to  be  awarded  ?    In  other  words,  what  is 
tiie  rule  or  measure  of  damages  in-  courts  of  law  t 

In  doing  this,  mj  principal  purpose  has  been,  to  present  thet 
law  as  it  is ;  while,  at  the  same  time,  I  have  thought  it  my  duly 
to  exhibit  the  contradictioUB  and  discr^ancies  which  exist  in  this, 
as  indeed  in  almost  every  part  of  our  jorisprudence ;  and  which 
must  exist,  so  long  as  those  changes  t^e  place  in  the  administra- 
tion of  justice,  which  sometimes  famish  a  llieme  for  well-grounded 
censure,  but  more  frequently  exhibit  its  capacity  of  self-adapta- 
tion to  Uie  perpetual  fluctuations  of  our  social  and  commercial 
condition. 

In  preparing  the  work,  my  chi^  embarrassment  has  arisen 
fi*om  the  difficulty  of  making  a  proper  and  scientific  division  of 
the  snbject.  The  whole  arrangement  of  our  Anglo-American 
jorisprudence,  as  originally  created  in  the  mother  country  and 
adopted  here,  the  primary  d^tinction  between  law  and  equi^, 
and  the  subordinate  divisions  of  the  old  common-taw  forms  of 
action,  are  so  purely  arbitrary  and  technical,  that  it  is  almost 
impossible  to  prepare  a  treatise  on  a  subject  so  extensive  as  that 
of  the  measure  of  damages,  which  shall  be  at  once  useful  and 
lo^cally  arranged.  To  be  useftal,  it  must,  to  a  very  considerable 
extent  at  all  events,  conform  to  those  arbitrary  divisions  and 
formnlte  which,  however  much  modified  both  in  England  and  in 
America  by  recent  legislation,  have  still  left  a  deep  perhaps  a 
permanent  impress  on  our  whole  jurisprudence,  alt^iough  diey 
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are  now  generally  recognized  to  be  equally  irrecondlable  with 
scientific  .analysis  or  logical  order.  Conscious  of  the  difficulty, 
yet  seeing  no  mode  to  avoid  it  altogetlier,  I  have  endeavored,  as 
far  as  possible,  to  make  the  treatment  of  my  subject  cop'eqKind 
with  that  which  Blackstone  originally  adopted  in  his  admirable 
C3ommentarieB,  and  which  subsequent  writere  on  onr  law  have 
generally  followed. 

I  have  again  been  embarraased  by  the  eztmt  of  the  subject 
Tbere  ie  a  very  evident  distinction  between  the  cause  of  action 
and  the  measure  of  damages;  in  other  words,  between  &e  right 
of  recovery  and  the  amount  of  compensatiou ;  and  yet  as  most 
actions  at  law  result  in  damages,  it  is  by  no  means  easy  in  all 
cases  to  define  what  properly  belongs  to  each.  "The  rules  on 
the  subject  of  damages,"  says  one  of  the  great  French  civilians, 
with  his  usual  clearness,  "  regard  either  whether  they  are  due  at 
all,  or  of  what  they  confiiet.  The  first  qneetion  is  one  of  law, 
which  depends  on  whether  the  party  charged  is  liable  or  not. 
This  being  detenoined,  the  second  '  question  remaina ; 
[  6  ]  namely,  to  discriminate,  with  regard  to  the  damages  sus- 
tained, between  that  portion  which  is  to  be  made  good  and 
■  that  which  is  to  be  borne  by  the  enflferer."  (/) 

This  division,  very  clear  and  simple  in  theory,  it  will  not 
always  be  found  easy  to  reduce  to  practice. 

Another  source  of  dlfficnlty  has  arisen  from  the  &ct  that  some 
parts  of  the  subject  have  been  already  treated  with  great  fullness 
and  ability.  Benecke's  and  Stevens*  works  on  indenmity  and 
average,  exhaust  that  branch  of  the  law  of  damages  which  relates 
to  iuBurance.  The  various  books  on  set-off,  among  which  is  Hr. 
Barbour's  valuable  treatise,  and  the  late  Mr.  Graham's  work  on 
New  Trials,  equally  cover  the  whole  subject  so  far  as  they  go. 
And  where  I  have  found  the  gronnd  thus  •  occupied,  I  have  con- 
tented myself  with  a  very  general  survey.        ^ 

In  preparing  the  work  I  have  endeavored,  as  far  as  possible, 
to  extract  some  general  and  reasonable  rule,  from  casee  often 

(/)  "Toatet  let  r«glet  de  la  DMtJera  des  dommagea  etiaterdt^  6tuit  dMd^, 

dee  dommageB  et  intnAts  regardent,  ou  e'en  est  one  seoonde,  de  Boavoir  en  qnoi 

la  question  de  tcavolr  til  ^i  eat  dCi,  on  lis  conustent,  e'est  k  dire,  da  duoemer 

oelle  de  »caTuir  en  qaoi  ils  coiudgtanL   La  dans  toute  I'fitendae  dn  danunage  □□!  ««t 

question  B'il  eet  dd  dea  dommagee  etinte-  arriv^  ca  qui  doit  eo  etre  impati  a  celui 

r^  eet  toujoun  one  queatioD  de  droit,  qui  est  obligd  de  dedotnmager,  et  oe  qui 

qui  depend  de  Boavoir  u  celni  i  qui  on  ne  doit  paa  loi  etre  impute" — Daoua, 

lea  impute  dolt  en  etre  tenu.'  •  •  Cette  Louc  OivxUt,  Lie  UI.,  t\L  B,  B*o.  U.,  g  % 
premiere  qneation,  de  BeavcHT  e'il  eat  dQ 
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conflicting  and  discrepant ;  bat  as  the  anbject,  in  any  connected 
form,  is  almost  entirely  new,  I  have  thonght  that  I  should  best 
eerre  the  bar,  and  at  the  same  time  most  <»£ciently  contribute  to 
a  generalization  of  the  whole  matter,  by  ^ving  the  decisionfl  sof- 
ficiently  at  large  to  show  the  principle  which  they  seek  to  »tab- 
liah,  instead  of  contenting  myself  with  a  brief  reference.  This 
coarse  may  ondoabtedly,  in  eome  cases,  lead  to  prolixity ;  bat  it 
seems  to  me  to  be  attended  by  more  Uiaa  coanter-balancing  bene- 
fits. Onr  law  is  bo  truly  to  be  fonnd  in  onr  reports,  that  it  seems  to 
me  always  better  to  give  the  veiy  words  of  judicial  opinions,  than 
to  attempt  to  pat  them  in  different  language.  In  regard  to  the 
matter  of  damages,  too,  this  coarse  has  seemed  to  me  particularly 
expedient.  It  is  in  the  coorse  of  a  trial,  that  qnestions  of  this 
dasa  generally  present  themselves ;  and  while  I  have  en- 
deavored to  clear  the  way  to  a  correct  appreciation  of  the'  [  7  ] 
whole  subject,  my  especial  object  has  been  to  make  a  work 
which  shoold  be  practically  nsefal  at  nisi  prins. 

I  have  fonnd  another  reason  for  this  course,  in  the  unsettled 
state  of  this  branch  of  the  law.  The  contradictiouB  are  so  numer- 
oos,  the  discrepancies  so  great,  and  the  subject,  in  a  connected 
shape,  BO  new,  that  I  have  hesitated  to  affirm  any  position  wlth- 
oat  citing  my  authority  at  large.  And  in  collating  the  decisions, 
I  have  found  so  much  variance  of  opinion  in  the  nameroos  tribu- 
nals which  follow  the  coarse  of  the  common  law,  that  it  is  with 
great  difficulty,  in  many  cases,  that  I  have  been  able  to  do  more 
than  state  the  doubts  as  they  exist 

I  have  endeavored  to  point  ont  the  analogies  of  this  branch 
of  the  science,  not  only  in  our  own  system,  bat  by  going  back  to 
the  great  original  of  jorisprndence,  the  civil  law,  and  also  by 
reference  to  the  more  eminent  judicial  writers  of  France ;  and  I 
can  only  wish  that  I  had  leisure  to  make  this  part  of  the  work 
more  ftill  and  complete.  I  have  had  constantly  in  my  mind  the 
precept  and  example  of  the  lat«  lamented  Story ;  (^)  but  no  one 

(a)  '"Here  i>  k  rcnurkftble  differenee,  Md  itrwrt  in  the  x^adged  cMes,  with 

in  the  mBnner  of  treatiiig  JnrSdicul  anb-  ccKTcelf  an  attempt  to  UlnMrate  them  b]r 

jecte, between thefordgo&nd  the EagUah  any  geaeral  TeMooiiig,  or  even  to  follow 

jnrifta,    The  fanner  almost  nniyeraallf  them  ont  Into  oollateral  coceeqaeDceiL 

diacnia  everr  aabject  with  an  elaborate  In  short,  theae  tr««tii«B  are  little  more 

theoretical   fullncM  and  accuracy,  and  than  fiilllndexea  to  the  reporla,  arranged 


aaeend  to  the  elementary  principles  of  nnder  the  appropriate  heads;  and  the 

each  particular  branch  of  the  science.  materiali  are  often  tied  tcKether  by  very 

The  latter,  wHh  a  fev  exceptions,  write  alender  threads  of  eonneoldon.    Hey  are 

praetieal  Ireatisea,  iiwMch  contain  little  better  adapted  to  thoee  to  whom  the 

more  than  a  collection  of  the  principlea  adenceiabmiUar,  than  to  inttrnct  other* 
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can  he  more  sensible  than  myself  of  the  immense  disparitj- 
between  the  models  <^  the  maater  and  the  efforts  of  the  papil. 

I  saggest  these  various  coosiderations  by  way  of  on  anticipat«d 
excuse  for  the  many  errors  and  imperfections  which  X  am  bnt  too 
sensible  this  work  mnst  present ;  and  I  throw  myself  upon  tlie 

candid  and  indulgent  consideration  of  a  very  learned  and 
[  8  ]     able  profession.  (A)    I  do  not  at  all  flatter  myself  with  the 

hope  of  complete  snccees.  But  if  this  rolnme  teai  in  any 
degree  to  reduce  to  greater  certaiaty  this  department  of  oar 
jnrispradence — to  stimulate  the  devotion,  or  to  abridge  the  toil 
of  those  who  painfully  devote  themselves  to  the  great  science  of 
justice — my  labor  will  be  abundantly  repaid. 

in  its  elementa.    It  ftpptu*  to  me  Uwt  not  even  anv  head  of  "iJonw^a,-"  and 

the  nnioD  of  theae  two  plana  vonld  be  a  Harriaon's,  the  moet  complete  of  i^,  has, 

gre«t  improvorient  in  our  law  treadaei,  under  the  head  of  "  Danugti,"  only  a 

and  would  afford  no  ineonaideiaUe  a«d«t-  Teiy  Incooetderable  number  of  caa«e.    It 

ance  to  stndente  in  mulerinK  the  higher  baa    been    necesaarj,   therefore,  to  go 

braocbe*   of   their   profeai&n.'' — £&ry,  liwngh  the  indei  to  each''Tolnme  of 

Pref,  to  Com.  on  Sailnunta.  reports  separatelj ;  which,  eonuderiag 

(A)  i  aeriona  difficulty  hai  arisen  from  onr  mmllonm  dnujonon  onus,  u  not  a 

the  fact  that  the  dtgeata  of  the  reports  holiday  task.    1  hope  our  repOTten  and 

afford  bnt  little  aid.    There  ia,  I  beliere,  dSgeetera  may  hereafter  thlot  it  not  im- 

in  no  one  of  them  any  aush  head  ai  proper  to  reserve  one  head  for  the  Rule 

"  Rule  at  Meaaira  of  Dumagef."    Wliar-  or  Measure  of  Damages. 
ton's  Peaoaylrania  iKgeat  (ed.  1SS6),  haa 
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CHAPTER  I. 


GKKEHAL  VIEW  OF  THE  SUBJECT. 


DWlnottou  batw«en  Oommoii  I«ir  eoA  Equity,  m  to  the  r«llef  ^ven. — Origin  of. 

,    duiMge*. — IHCfercDt  prtnilplM  on  whloh,  different  rjtteaa  of  jnriipnidenoe  Mt 

In  anrding  dwnageh~-'n»t  of  the  BngUih  Mid  AmeriMUt  afitenu  i«  Compen- 

Mtlon.— Katon  and  «xt«nt  of  thli  oompenwtlon  generally.— DiffienlUe*  arUing 

from  tlw  Fonna  of  action. 


Thx  Bobjects  of  legal  investigBtion,  when  practically  considered, 
gmeraiiy  resolve  themaelTee  into  three  great  heads  of  inquiry ; 
the  right  of  the  parties,  or  the  canse  of  action,  the  forms  of  pro- 
ceeding, and  the  mode  of  relief.  It  is  of  the  last  only  of  these 
three  diTisions,  that  these  pages  are  intended  to  treat ;  nor  are 
they  intended  tQ  discuss  the  whole  topic  of  redress ;  ou  the  con- 
trary, they  will  be  confined  to  a  single  head  of  this  eztenaiTe 
branch. 

The  Btadcokt  of  En^ish  jorispradence  can  never  master  the 
subject  of  which  I  am  about  to  write,  nor,  indeed,  scarcely  any 
other  of  oor  complicated  edence,  ontil  he  has  completely  familiar- 
ized himaelf  wiUi  the  fandamental  division  and  distinction  be- 
tween Law  and  Equirr.  There  is,  indeed,  nothing  more  cnriooB 
in  legal  science,  hardly  any  thing  more  intereatiiig  in  the  history 
d  the  hnman  mind,  than  to  trace  the  processes  by  which  the 
two-fold  fabric  ef  English  jorispradence  gradually  arose.  How 
the  CoHvoir  La.w,  springing  from  the  ancient  nsages  of  the  Tea> 
tonic  stoclc,  at  once  identified  itself  with  the  interests  of  the  great 
feudal  proprietoiB  of  the  soil,  and  fashioned  their  real  law ;  and 
at  the  same  time  called  to  its  aid  the  Tnsi  by  Jury,  and  thus 
endeared  itself  to  the  pc^tdar  heart;  while,  on  the  other  hand, 
the  Civil  Law,  vaiar  the  name  of  EQmrr,  emerging  from  the 
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great  wreck  of  the  Eoman  Empire,  daimed  for  itself  s  jurisdio- 
tion  wMch  the  cnmbrouB  and  artificial  proceases  of  ita  rival 
eoold  not  embrace,  and  by  the  mere  force  of  ita  logical  order, 
scientific  anal^^Bis,  and  simple  reason  haa  aacceeded  in  obtaining 
a  hold  on  the  legal  organization  and  science  of  the  world  which 
bids  fair,  nnder  one  name  or  another,  to  end  in  an  almost  com- 
plete re-establiahment  of  ita  ancient  snpremacj.  Bnt  these  are 
considerations  of  too  general  a  nature  to  be  (lere  poiaaed  farther. 
Contenting  myself  with  a  cordial  invitation  to  the  Btndent  not  to 
neglect  these  old  mazes  of  onr  legal  history,  I  confine  my  obsei^ 
yationa  to  matters  of  more  immediate  practical  interest. 

The  relief  afforded  by  a  tribunal,  may  be  either  preventive  or 
remediaL  Tf  remedial,  it  may  again  be  either^epecific,  or  it  may 
consist  in  the  mere  award  of  peenniary  remuneration.  The  com- 
mon law,  aa  it  exiata  in  England  and  as  it  waa  introdaced  into 
the  United  States,  is  generally  remedial  in  character,  and  its 
remedies  are  of  a  peenniary  description.  It  has  few  preventive  . 
powers ;  it  can  rarely  compel  the  performance  of  contracta  spe- 
cifically ;  its  relief^  for  the  most  part,  consiBts  in  the  award  of 
peenniary  damages.  Whether  it  punishes  wrongs,  or  remnner- 
atea  for  breach  of  contract,  in  either  c^e  its  judgment  simply 
makes  compensation,  by  awarding  a  certain  amount  of  money  by 
way  of  damages  to  the  sufferer,  (t) 

The  mlM  which  in  this  matter  govern  its  action,  i.  e.,  the 
amount  of  compensation  awarded  by  common-law  trib- 
[  10  ]   unals,  or  in  other  words  the  Measure  of  Damages,  will  be 
the  aubject  of  this  treatise. 

A  mere  enumeration  of  the  forms  of  action  and  proceedings 
at  common  law,  when  we  consider  them  in  contradistinction  to 
equitable  relief  is  anfficient  to  show  that  the  powers  of  former 
tribunals  are  almost  solely  remedial,  and  confined,  with  fbw  excep- 
tions, to  the  infliction  of  pecuniary  damages. 

Equity  operates  by  injunction ;  it  restrains  the  aggressor  &om 
the  contemplated  violation  of  right ;  it  gives  specific  relief  by 
decreeing  the  very  thing  to  be  done  which  was  agreed  to  be  done ; 
it  compela  the  unwilling  pM^;y  to  give  testimony;  it  executes 

(ij  And  all  the  queitioiiB  growtng  out  and  tha  amount  of  d*raig«  all«^  bi 

o(  Uiese  enbjecU  are  InveetJgated  in  one  have  been  auatained,are  tried  and  deoided 

and  the  uune  prooetdinK,     "  It  is  incL-  in  one  prooeeding  and  upon  one  U'iaL'' — 

dent  to  erery- commoD-Iaw  complaint  Bast  and  West  India  I>ock«  v.  QatCke,  Ifi 

of  injury  ind  damage,  that  the  existence  Jur,,  SCI. 
of  the  iiijat7,  the  right  to  oompeniadon, 
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trusts,  expounds  teetaments,  sod  adapts  its  plastic  hand  with  ease 
to  the  varied  wants  and  complaints  of  man  in  a  state  of  society. 
Bnt,  as  a  general  role,  it  re&ains  from  awarding  pecnniaiy  repa^ 
T&tion'for  damage  sostained.  (j) 

With  the  common  law  the  case  is  very  different.  The  end 
at  which  it  arrires  is,  in  almost  all  instances,  one  and  the  same ; 
in  the  actions  fonnded  npon  contract,  accoont,  aesompait,  coreaan^ 
debt,  tbe^ooly  object  of  the  plaintiff  is  to  obtain,  and  the  oul? 
power  of  the  conrt  is  to  make,  a  judgment  awarding  a  certain 
amoont  of  money,  by  way  of  redress  for  the  breach  of  the  agree- 
ment In  the  case  of  an  action  brought  for  the  breach  of  a  con- 
tract for  the  payment  of  money  only,  a  suit  for  damages  does, 
indeed,  as  Lord  Mansfield  has  observed,  {&)  from  tlie  nature  of  the 
case,  become  a  mit  for  tpee^fio  petfarmaaux.  (1)  Bnt  this  is 
almost  the  only  instance  where  a  suit  at  law  compels  the  very 
tlung  to  be  done  which  the  defendant  agreed  to  do.  In  the 
actions  of  tort,  case  and  trespass,  trover,  replevin  and  detinue, 
the  role  is  the  same,  with  the  exception  that  in  the  two  latter  the  * 
law  makes  a  feeble  and  partial  attempt  to  enforce  the  return  of 
the  specific  chattels,  for  the  taking  or  detention  of  which  the  snit 
IB  brou^t  To  this  general  mle,  however,  there  are  some 
fiirther  exceptions,  which  must  be  borne  in  mind.  In  the  [  11  ] 
action  of  ejectment,  and  in  the  proceedings  to  recover 
dower,  as  well  as  in  cases  of  nuisance  by  abating  the  grievance 

(j)  It  !■  tnie,,  tliat  ft  coart  of  equity  demand  of  moner,  it  ii  In  traOi  and  sab- 

■wKa.  •ometiiaes  A-rt  datuAgea  in  liea  of  ituiae,  and  >o  taken  io  lome  of  the  oaHt, 

the  Bpecifie  penoimaaoe  <n  a  contract,  a  more  special  action  of  Debt ;  for  where 

bat  that  U  0IU7,  ai  a  general  nile,  vhera  the  demand  Is  for  the  payment  of  a  sanx 

It  has  obtainad  jorlHSction  of  the  cauae  of  moaey.  It  U  a  technical  fiction  to  call 

on  other  gronnda — WUtsH  •.  M'Ooim,  the  (mn  recorered  Damagti ;  it  b  the 

S  Barb.  8.  O.  R.,  S70.  ■ptolfia  debt,  and  the  jnry  frive  the  ipo- 

(£)  Bobinson  «.  Bland,  S  Burr.,  lOTT,  cmo  thins  demsuded* — iJiu'd  Looghbor* 

lOSa.     "  Whare  aunBiptU  |>rooeedi  on  a  ongb  in  Rudder  v.  Price,  1  H.  Bt.,  B4T. 

(I)  The  oontraty  Tiev  ia,  howerer,  entcrtUued  by  many  of  the  authorities. 
Thu,  it  ia  held  in  California,  that  the  true  theory  of  the  recovery  on  a  money 
dosand  ia  "  not  that  the  party  recora^  the  partjcalar  note  or  cho«a  in  aetlon,  ea  it 
COfuiDODly  imagined,  bat  that  he  reaov«ra  damagea  for  the  con-perfDrmance  of  tb4 
contract.'*  Qay  v.  franklin,  S  Col.,  H6.  The  diatinotioD  is  not  often  presented  In 
•  way  to  inTolre  aay  practical  conaequencea ;  bnt  in  M'liMie  «,  EHmer  (4  Ind.  Jt., 
SS9),  a  prai^iaal  qnettion  tandiig  (a>  this  diitinotion  was  r^sed.  In  that  oase  the 
mit  va»  OD  a  note  prtnaiafng  to*pay  (SOO,  "  without  the  benefit  of  the  stay  of  eieon- 
tion.*  Jndgment  was  rendered  that  the  pldnliff  recover,  tm.,  and  that  defendant 
haT«noatay  of  ezeenUoo..  BM,  onapp&ol,  Uiat  the  port  of  the  jadgment  prohib- 
{Mng  itay  (rf  ezeoation  mnit  be  rerened.  The  eonrt  conld  not  enforce  the  ^raoifia 
M  of  the  agreement,  bat  eonld  only  award  damaget  for  the  braaoh  ot  It 
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complied  of,  the  commoQ  Ikw  gives  a  epedfie  remedy.  "By 
the  proceedingB  of  qno  warranto,  nutndamns,  and  prohibition,  (Q 
and  the  great  vrit  of  habeas  coipns  also,  these  tribunals  exercise 
powers  very  analogons  to  those  of  a  conrt  of  equity.  But  of 
these,  so  far  as  they  belong  to  our  sobjoct,  more  particularly 


Hackstone,  in  his  Conunentaries,  nmls  damages  among  that 
"species  of  property  that  is  acquired  and  lost  by  soit  and  judg- 
ment at  law."  "The  primary  right  to  a  satisfaction  for  injuries, 
ia  given  by  the  law  of  nature,  and  the  snit  is  only  the  means 'of 
ascertaining  and  recovering  that  satisfaction.'*  "The  injured 
party  has  xmqnestionably  a  vagae  and  indeterminate  "right  to 
some  damages  or  other,  the  instant  he  receives  the  injury ;  and 
the  verdict  of  the  jurors,  and  the  judgment  of  the  ooort  there- 
npon,  do  not,  in  this  case,  so  properly  vest  a  new  title  in  him,  as 
fix  and  ascertain  the  old  one.  "Ihej  do  not  give  but  define  the 
right."  (»») 

In  Bobert  Pilfold's  case  it  is  said,  (n)  **  It  is  to  be  known  that 
this  word  Damna  is  taken  in  the  law  in  two  several  significations, 
the  one  properly  and  generally,  the  other  ralatioe  and  striete. 
Damna  ^mt  vngvria  ■Ulaia,  and  esepenaa  Utia " — ^in  other  words, 
damages  and  costs — "for  damnum,  in  its  proper  and  general  sag- 
nification,  didtur  a  demendo,  eum  dinUmutumA  ret  deterior^*'{o) 
It  is  of  the  Damna  pro  i/r^vria  iUata^  or  of  damages  as  now 
known  by  that  phrase  in  opposition  to  costs,  that  we  are  here 
treating. 

It  is  of  the  rules  which  govern  this  species  vS  property  that  I 
propose  to  treat  in  this  volume,  onder  the  n^me  of  the  Measure 
of  Damages;  and  I  arrange  the  subject  in  an  order  of  which  the 
following  is  a  general  outline :  ^e  origin  of  damages  under  the 
TlngHgb  system,  and  the  Tribunals  by  whieb  they  are  now  im- 
posed. The  General  Principles  by  which  they  are  regulated.  The 
Measure  of  damages  in  particular  cases.    8etK)ff,  Becoupment, 


(I)  And  the  ancient  Mid  dot  obaoleta 

vrit  of  atnpmuiU.  itmnmt.    JVw  ahturit  itduea*  a 

(m)  Book  IL,  oliap.  SB,  p.  4SB.  Stfti*,  quod  nt  Pfim,  avl  tx  ^vim,  damnia, 
in)  Bep.,  Part  Z.,  p.  IIS.  donutum;  wi  rma,  TwntHn. — Da  Jore 
(o)  The  origin  of  the  word  Danmmn  BelL  et  Fan.  Lib.  IL  Cap.  IT.  The  Pi- 
le thn»  giTen  W  Qrotiiu;  " DamMom  %^^tAjt,"DamntmtttdaimuUioabadtmf 
ferit  a  demtndo  Mttvn.  IlaVarro,  lAbro  tiotitaqwin6tounvtioiupatTimoia.iditta 
V. :  DamKmn  «  dmpUo**,  ami  ouimm  n  tant.''—Dt  Duuno  Infe«to,  L  SB,  TXt.  % 
faetiim  quam  pMnti  eoiulaL  AM  Ptagit  §  S. 
jmbaitl  dtritar*  »  ffrowe  fanut,  vt  tit 
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and  IGtigtttaon  of  danuiges.  The  role  of  damages  under  special 
Btatntes.  The  control  exercised  'b;'  the  Court  over  the  Jnxj  in 
regard  to  damages.  Pleading,  Practice,  and  Evidence,  ae  appli- 
cable to  the  Biibject. 

In  investigating  the  origin  of  oar  present  system  of  pecnniarj 
oompenjBation,  it  is  not  difficult  to  trace  it  back  to  those  Anglo- 
Saxons,  whose  marked  and  pecnliar  character  has  so  deeply  im- 
pressed iipelf  on  every  quarter  of  the  globe. 

TToder  the  civil  law,  we  shall  see  hereafter  that  the  rights  and 
remedies  of  the  subjects  of  the  imperial  government  of  Borne, 
were  .careftilly  protected  in  regard  to  the  matters  of  which  we 
now   epkak.     Bat  when   that  beantiM   and  elaborate 
Hlruclure  shared  the  fate  of  ita  creators,  the  mles  of  ri^t  [  IS  ] 
sank  with  it ;  and  the  law  bat  slowly  emerged  from  the 
wreck  and  chaos  of  empire.    For  nearly  ten  centories  the  iutel- 
lectnal  progress  of  Europe  was  arreste^  or  retarded ;  and  daring  ' 
tiiat  period  the  earlier  processes  of  civilization  had  neoeeearily  to 
he  worked  ont  anew. 

Tgngliah  jnrispmdence  finds  its  earliest  monument  in  the  sixth 
century,  in  the  laws  of  Ethelbert,  ^ng  of  Kent;  and  this  code, 
known  as  Ze^  ^hdM^AHf  illnstrates  oar  present  subject  too 
curiously  to  be  unnoticed  here. 

In  this  code  we  find  the  attention  of  the  lawgiver  confined 
almost  exclosively  to  wrongs,  or,  as  we  would  now  say,  to  actions 
oi  tort;  and  the  Were,  Weregildam,  or  Weregild, — ^literally  a 
man's  money,  or  the  price  of  a  man, — ^is  the  earliest  award  of  4^m- 
sgee  to  be  found  in  our  jurispmdence.  The  antiquity  of  compo- 
sitions for  murder  is  illustrated  by  Homer,  where,  in  the  descrip- 
tion <^  the  shield  of  AchiUes,  two  disputants  are  represented 
wrangling  before  the  judge  for  the  weregild  or  price  of  blood, 
nviMi  no*nff  awS^s  eatotfOtfuvov.  (p) 

"  'nie  passion  (^  revenge,"  says  Mr.  Hallam,  "  always  among 
the  most  ungovernable  in  human  nature,  acts  with  such  violence 
npon  barbarians  that  it  is  utterly  beyond  the  control  of  their 
imperfect  arrangements  of  polity.  It  seems  to  them  no  part  of 
the  social  compact  to  sacrifice  the  privileges  which  nature  has 
placed  in  the  arm  of  valor.  QraduaUy,  however,  these  fiercer 
feelings  are  blunted,  and  anotho-  passion,  hardly  less  powerful 
than  resentment,  is  brought  to  play  in  a  contrary  direction,    llie 

(ji)BalUiii'«lIiddlflAKM,ToLl.,p.  lH<ilu>p.lL,partU,  . 
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earlier  object  of  joriBprndesce  is  to  eetablieli  a  fized  atonement 
for  injnrieB,  aa  mnch  for  the  preservatioa  of  tranqoilli^  as  the 
prevention  of  crime.  Such  were  the  weregilds  of  tiie  Barbaric 
Codes."  (3) 

"  Damages,"  says  Bir  Frands  Falgrave,  "  recovered  in  a  civil ' 
action  for  an  assault,  or  any  personal  injniy  not  being  a  feloni- 
OQS  act,  correspond  to  the  Anglo-Saxon  "Were.  When 
[  IS  ]  Alfred  enacts  that  the  sednction  of  the  wife  of  a  Twelf 
Heendman,  or  an  Eorl,  is  to  be  compensated  bj  payment 
of  one  hnndred  and  twenty  killings ;  of  the  wife  of  a  Six  Hsnd- 
man,  by  payment  of  an  hnndred  shillings ;  and  of  the  wife  of  a 
Ceorl,  by  payment  of  forty  shillings,  he  does  nothing  more 
whatever  than  fix  and  declare  the  amonnt  of  the  verdict,  instead 
of  leaving  the  aseessment  of  damages,  as  we  do,  to  the  direction 
of  tie  judge  and  the  discretion  of  the  jary."  (r) 

The  Were  is  not  to  b^  confounded  with  tbe  WitCf  the  one 
answering  to  onr  civil  damages  for  personal  trespasses,  («)  the 
other  to  our  criminal  mulct  or  fine.  It  is  to  both  the  toere  and 
the  ioiie  that  Tacitus  refers  when,  speaking  of  the  Germans,  he 
says,  "  Sed  et  levioribtia  ddietM  pro  modo  ^tena ;  eguorvm 
pecoTumque  numero  eonuieti  mv^ntw,  $am  muUa  regi  vd 
civitati,  para  ^ai  £ui  vmdicattir,  vd  prc^nguit  e;iu,  exaolvi' 
tur."  (0 


,)  HallarD,  nt  mpra.  "La  Oompod- 
- .  ,  sayi  Guliot,  "  eat  le  premier  pu  da 
Is  le^slation  criialiielle,  bore  du  regime 
de  la  Tengeanoe  pereoimelle.  *  "  La 
oompodtioii  iM  one  tentative  pour  nib- 
Btitucr  an  rerime  legal  A  la  gaerre ;  c'eit 
la  facnlU  donnJe  i  I'oftenseur,  de  se 
insttre  en  paysat  ana  oertalne  aoEnme  A 
I'abri  de  la  TenseaDce  de  I'offeiug;  elle 
Impose  i.  I'ofTeDii  I'obligatioa  de  renonew 
1 1  emptoi  de  la  (bree." — Sut.  dt  la  OivU- 
Uatioa  en  iVoRCB,  7bm4  1,  pp.  97S  and 
S7& 

(r1  Falgrave*!  Blae  and  Progreas  of  tiie  ' 
Ensliah  (Snumonwealth,  voL  L,  pp.  S06 

(1)  "  The  WUe  wh  a  pensltv  paid  to 
the  crown  hj  B  murderer,  ^le  Were 
was  the  fine  a  murderer  bad  to  pay  to 
the  fcjnilyor  relatives  of  the  deceased ; 
Mid  the  Wite  was  the  fine  paid  to  the 
magiatrate  who  premded  over  the  dlMriat 
where  the  murder  was  perpetrated. 
Thus  the  Wlte  wm  the  Batis&etton  to  be 
rendered  to  the  commnntty  for  the  pub- 
bo  wrong  which  had  been  oonnnittea,  a« 
tlie  Were  iwaa  to  the  lamil;  for  thdr 


Dr.  Lappenberg,  in  li]a  bistory  of  En- 
gland mider  the  Anglo-Saxon  Emgs  (»e« 
B.  Thorpe's  TranElatlon,  London,  1841, 
*oL  it,  p.  88a,  Particular  and  Pnui 
Lou*),  mentioDi  several  other  finea  im- 
posed, besides  the  Were  and  the  Wite, 
in  esses  of  homldde.  He  lays,  "The 
relatjons  of  the  stain  received  the  whole 
mrffild  annexed  to  bis  rank  in  the  «om- 
mnnitv.*  "  Frevionsly  to  paying  titt 
wergild,  the  king's  muiul,  a  fine  to  tbe 
king  for  the  breach  of  bla  protection, 
was  to  be  levied — after  which,  wltMa 
twenty-one  days,  the  htaUfaiKg  (appre- 
hend colli,  colUatrigiom),  a  makt  in 
oommutation  of  the  pillory,  or  loma 
similar  pnnidiment,  waa  to  be  diseharged, 
and  aft«F  that,  within  tfrenty-oD*  days, 
the  maiibot,  or  Indemni^  to  the  Lord  of 
the  stain  lor  the  loaa  of  his  man.  In  addi- 
tion to  all  these,  there  was  still  the  fyU 
vile,  dne  to  the  crowti  for  the  breach  of 
the  peace,  which,  as  well  as  the  miHiiof, 
oonld  never  be  remitted." 

(ODeMoribiiB,ali.  Falgrave, L p^ 09. 
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It  10  a  omions  fact,  that  the  laws  of  remote  and  barbarons 
periods  show  the  moat  minute  care  in  fixing  the  amotint  of  com- 
pensation to  be  lecorered  b^  -way  of  damages.  We  hare  the 
lavs  of  twelve  Anglo-Saxon  mooarcbB,  from  the  middle  of  the 
sixth  centoiy  to  the  Norman  conquest.  Of  these,  the  earliest,  as 
I  hare  said,  are  thoBe  of  Ethelbert,  in  the  latter  part  of  the  Bixth 
oentniy ;  and  his  application  of  the  were,  or,  in  other  words,  his 
rnle  of  damagee,  is  mngnlarly  minute. 

"  Jf  the  hair  be  plncked,  or  polled,  let  Sftj  Bceattae  (u) 
be  paid  in  compensation.    If  the  scalp  be  cut  to  the  bone   [  14  ] 
[of  tiie  ecfill]  BO  that  the  latter  appear,  let  compensation 
be  nlade  by  payment  of  three  dulUngs. 

"  If  an  ear  be  cat  oS,  let  compensstion  be  made  by  payment 
of  twelve  shillings. 

"  If  a  piece  of  the  ear  be,  cat  off,  let  compensation  be  made 
by  payment  of  six  shiUingB. 

"  Whoever  fractares  the  chin  bone,  let  him  forfeit  twenty 
sbiUings  for  the  offense.    ■ 

**  For  each  of  the  &ont  teeth,  six  sluIlingB. 

^  For  tlie  tooth  that  stands  by  the  front  teeth  (on  either  side), 
four  shiUings- 

"  For  every  [Soger]  nail,  one  shilling. 

"  If  the  great  toe  be  cat  off,  let  a  fine  of  ten  shillings  be 
iocnrred. 

"  If  the  great  toe  ndl  be  cat  off,  let  thirty  sceattas  be  paid 
for  compensation.    For  every  other  toe  nail,  ten  sceattas."  («) 

It  will  be  noticed  that  the  were,  or  damages,  m  the  laws  of 
Ethelbert,  is  assessed  in  money.  But,  says  Sir  Francis  Palgrave, 
"  ontil  a  metatlio  currency  was  introdncecl,  the  legal  fines  and 
penalties  were  paid  in  kind ;  in  the  laws  of  Hoel  Dda  all  sach 
fines  are  reckoned  in  cattle,  and  the  same  mode  of  computation 
prevails  in  the  Brehon  laws  of  Ireland,  and  the  ^  Asaytkments  for 

(o)  L  Edlver  ode,  wdght  16  gr.    Tlda  Urtory  of  no  p«rt  of  tlie  Uv  dunild  be 

HftwUn^a  '^^E^'^^'  ^ver  Coini,  p.  18.  written  irithoat  gtvlsg  tham  k  oarefiil 

(*)  I  bftTo  taken  the  abore  extract  ezatninMlon. 
bam  Sir  F^ancl*  Palgmve,  toL  1L,  y^ap  B««ld«i  the  folio  edition  of  Uie  Anglo- 
dill.  Hie  lait  I^tin  tranelation  of  tne  Sbzoil  ^»,•wt,  pnblidiHl  by  the  Record 
Au^oSkxon  !»«■  vu  bj  Wllklos,  In  Comndadon,  tbere  ii  an  edition  In  two 
1731.  The  recent  BecoM  Comraisdoti,  Tolomea,  Sto.,  which  I  h«Ye  now  before 
among  iU  meet  Talnable  and  important  me ;  the  trttnlUtlon  of  the  paaaage  above 
'  '  n  In  the  Add  of  eadyEngltehjoiia-  la  anbatuitially  the  lame  h  that  of  Pal- 
'"  '  '  '  ~  ''  ~  mve,  with  the  exception  that,  fn  the 
former,  "S«U'  la  ued fbi  ita  equivalent 
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SlavoMer^  of  the  Scots.  An  intermediate  stage  Ib  denoted  by  the 
lavB  of  the  OontinentU  BaxonB.  Hieir  weres  are  fixed  in  aoUdii 
or  Bhillinga.  Bot  the  KiUdiM  was  an  imaginary  denomination ; 
and  instead  of  counting  down  the  coin,  the  offending  party  mi^t 
drive  his  legal  tender  into  the  fiurn  of  the  plaintiff.  An  ox  paas- 
ing  sixteen  months  old,  represented  the  greater  solidns ;  the  lesser 
soUdoB  was  a  yearling  ox,  or  a  owe  and  her  lamb.    Amongst 

some  Saxon  tribes,  the  solidns  was  reckoned  in  com ;  thir^ 
[IS]  bushels  of  oats,  forty  of  rye,  and  uzly  of  wheat,  being  each 

its  eq^nivalent ;  and  it  is  most  probable  that  the  neceaaity  of 
adjnsting  the  ancient  fines  to  the  standard  of  Boman  Britain,  was 
the  cause  which  produced  the  enactment  of  the  Kentish  laws."  (to) 
"Hie  coined  money  in  England,"  aays  Mr.  Seijeant  Heywood, 
speaking  of  the  S^on  period,  *'  was  so  trifiing  in  qoantity,  that 
most  of  the  transactions  of  commerce,  and  all  buying  and  selling, 
were  carried  on  by  barter,  ana  cattle  obtained  the  name  of  Vioa 
peotmia,  from  being  received  as  money  upon  most  occamons,  at 
certun  regulated  prices.**  (ar) 


(«)  FdgiKvtft  Bliivry,  toI  L,  p.  44. 

(xj  "  The  Banki  of  the  Pe(n>I«  tuder  the 
Aiik1o-S>zoii  QoTranmeDt,  br  Saonid 
"  ■   "    -     I,  Intwi,  p.  Hi.     "In 


HeTvood,  8«ijeMit,  I 
Wira  rtdian  pettrit  jou,"  ■ 
of  the  Conqneror,  8  11^  "*qu 


trattm  pro'XX,  tolUU*,  tt  I 
toliiU,  «t  JMBtmtiww  pro  V.  toUdu.  And 
sea  Lex  aazonnni,  Tit  XVUL  De  SolldU 
Ai  to  the  Talne  at  the  BuIUm,  Gibbon 
MfB,  '"nil  tlie  twelfth  eeutoiy  we  may 
Bupport  the  dear  uoonnt  of  twelTe 
dnutrii,  or  pence,  to  the  loliAit,  or  ahU- 
line,  uid  twenty  totidi  to  the  pound 
volght  of  iIlTer,  about  th«  Fonna  Ster- 
ling. Our  money  la  dbniidihed  to  a 
tiiird,  and  the  French  to  a  fifteenth  of 
this  primitive  Etandard.*— .&m(.  0k  GS, 


.    AndsUitbswnMlentottelaTdnate: 
A  DWMT  Mpod  Ibr  th*  Tlotor  lie*, 
or  twlM  rii  DUO,  Iti  imted  pilea ; 
And  next,  t)i*  loaei^  qjmto  to  nMon, 
A  ftanuU  aptlTai  Tvlnd  but  it  Ana. 

JUaa,Aiit»,WX 

It  leemi  probable  that  money  became 
the  general  meainre  of  Talae  In  En^and 
not  lona  after  the  Norman  Conqneet. 

The  old  feudal  wrrleea  were  all  origin- 
ally readied  in  kind;  tlie  rellda  In 
honee  and  anna-^nlllta^  Mrriee  In  pet^ 


Bon.  BntlnOieT^gnofHeBryn.,  "A* 
hunonr  of  the  tjmee  being,'  eaya  Mi, 
SolliTan,  "that  erery  thing  ilioiJd  be 
paid  In  money,"  (Lectnree  on  the  I«wa 
of  England,  I^  81,  p.  %K,)  the  rellefi 
were  oommnted  lor  a  ■pedfle  mm,  and 
peraonal  »ervice  wa«  ezchangU  by  the 
king  for  eacnage  and  Molage,  and 


wood  on  Ranka, 

The  olTiliied  Romsnareeognlsed  a  met- 
allie  «iuTen«y  »•  the  meaanre  of  valne: 
yui  nonfteil  gvod pronUtit,  inptrtmiam 
HtoHtrotan  AMtdonAotw,  ticut  nenit  in 
OMnifrM  faeUndi  MiialioiuhiM.^L.  IS 
In  £  ffi  de  re:  Jadic;  and  vya  Dtmut, 
VoL  L,  p.  Kl,  J>a  !-'-"     ""  ' 

titut  lifn  dt  tovtm  Im 
•rftmer."— Ut.  IIL,  Tit  V.,  j 

The  laws  of  the  8 
Bod  Dda.  both  noUoad  in  the  abore 
extract  ft^  Sir  Franela  Falgrave,  uMy 
not  be  withoot  wffident  IntereM  In  eon- 
neetloD  with  onr  nreaent  nfajeot  to jmt- 
mit  a  brief  note.  '  Tie  date  of  the  £^ 
BaamwH  tt  Fnnoimm  haa  been  the  anb- 
Jeot  of  great  eontrover^  among  tha 
aMianarlana  [aee  A  ffiatorlod  Treatiie 
1  Trial  by  Jnry,  Waver  of  I*w,  Ae., 


\!%%'"^ 


byThori  Qudm.  kepp,  Edinbnrgh,  iss^ 
p  88] ;  Bome  aeoribW  tbcca  to  Charle- 

,  and  others  to  Harold  Bine  Tooth 

imark,  whoae  rdgn  olooed  A.  D. 


rfDe 
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IlielawBof  the  Aiiglo6axonmoiiardis,vludi  wehftTe   [16] 
from  the  period  of  Ethelbert  <^  Kent  to  the  Nomum  Ood- 
qneet,  contain  all,  more  or  lesB,  the  application  of  the  ware; 
bat  in  none,  with  the  exception  of  thoee  of  Alfred,  between  [17] 


9S4.  Tbe  Utttr  opinion  voeld  tecra  the 
bett«r;  U  eUhor  vua,  Uicu  Ibwb  w*  of 
lnt«rMt  to  th«  Mhdar  <^  BogUdi  Jiit1» 
pudene^  U  th«f  at  mil  srenti  belong  to 
tte  Mun«  ntee  from  irideh  onr  uieertar* 
^MMDg,  mhluiif^  •ftar  the;  had  left  tlie 
parant  land.  NotUng  ean  exceed  the 
rfimtUd^  and  bnri^  of  then  oodea; — 

&  CIinMl  nomine  Indplt  LegU  Sazo- 
BBm,  Ubv  da  TnlnalbDa 

L  D«  kta  voUm  wild.  ZXX  vd  d 


Tl<dated,  It  U  mtoaI  to  him ;  If  It  be  a 
woman,  if  >he  find  another  voman  vitb 
her  hniband,  it  ia  lanad  to  her ;  and  m 
BobodT  eacapea  wlthont  bcdng  mit^eet  to 

B  ST.  He  GWoMt  of  a  rteward,  a 
ehtef  of  a  Undred,  a  oanghellor,  and  a 
ehlt^  hnntaman,  la  nine  More  aod  nina 
Une,  onoe  angmented;  and  the  taraai 
la  nine  kins  and  ulna  More  of  ^Ter,  one* 
anted.— 


4.  U\m  panierit,  OLXXX  aolld  vd 
•nm  nndedm  joret. 

7.  M  per  oapilloa  aUnm  aomprehend- 
erit,  C^  aoHd.  eomponat  vd  SIL  a 
manvjnret. 

The  two  hodlea  of  law,  the  Liz  Bamo- 
,«ttat  and  the  Lix  JVuionym  maj  be 
bond  at  Itngth  In  the  Ooii*  Ltaian 
Antiqwtnmi  of  Undanbrog,  a  BaHoDa  , 
edleetion  of  the  legUation  of  the  middle 
•gea. 

Hoel,  or  Howell  Dda,  Howell  the 
Good,  waa  a  King  of  Sonth  Walea  In  the 
10th  ceatory — tba  date  of  hie  compila- 
tion, which  condita  of  three  code*,  the 
Tonedotlan,  DinieUan,  and  Owentlan,  ia 
between  S14  and  Ml,  and  it  ai^xar* 
that  lawi  of  a  dmilar  diaraeter  are 
taMoeable  ae  &r  byek  m  th«  0th  eentnry. 
^la  repnUleatloD  of  thate  etatntea  fornia 
one  of  the  great  labora  <rf  the  Reoord 
Conunlidon.  Theae  lawi  ohlUt  the 
moat  mioate  particnlarit;^  In  the  eetlma- 
tfon  of  damagea  Ttixj  qteak  of  Tailona 
■orti  of  eompouadon  for, 

L  Baraai  or  a  ^agtMe, 

VL  Oalanat,  or  mardn. 

And  theae  tcraH,  taraad  and  galmiMt, 
■re  alao  need  Ibr  the  molct  Impoaed  for 
tba  offente  or  effana.  There  were  aleo 
two  other  finea:  the  ZMtwy  (turn  Dlr, 
loreeX  a  fine  at  twelve  Une,  or  three 
ponndi;  aad  Cfaml»rm,  a  fine  of  three 
klne^  or  nine  aaore  p«no«L 

The  Billowing  extMey  IDaitnte  tUa 
leriilatioa.    Yanedotbn  Code,  p.  IIS. 

g  ST.  In  three  way*  Btrtad  oeenra  to 
■ret;  pereon  In  the  worid ;  bv  etriUng, 
aiaanlttng,  and  taUng  by  Tiofenoe  frtmi 
Um;  ^  If  It  be  a  mu.  If  hU  wife  be 


F.  108,  Bis.  A.fir«yItdneforaghl> 
Ing ;  fl^tmg  U  anantt  and  battery,  and 
blood  and  wonnda — the  three  thiaga 
D  OXX.  M^d.  Td  that  eonititnta  fitting;  and  Iherefbrelt 
Ii  rtght  to  pay  dingy  for  them.  Tlie 
amoant  of  the  dimy  U  twelve  Une,  or 
three  ponnda ;  the  anionnt  of  the  eom- 
Aww  U  three  Idne,  or  nine  aeore  penoft— . 
P.  lis,  g  88.  For  a  dog,  or  for  a  bird, 
or  for  any  thing  of  that  kind,  there  ia 
netthw  dinfy  nor  IMfUore  of  life;  liiit 
eoniitrw  to  the  lord,  and  ameodi  to  the 

P.  18T.    Of^w^  of  fowU 
1.  A  hen  ii  one  penny  In  Talaci 
S.  A  oock  1«  two  hena  in  valne.— 

P,  140.    Of  sUna  thia  b«aU 

1.  nie  iUn  of  an  ox  i«  dght  peneo 

S.  The  ekln  of  a  harl^  eight  pence. — 
P.  141.    Of  the  VMlh  of  treae  thia 


,1.  ne  worth  of  an  oak,  tiz  eoore 

1,  rie  worth  of  a  knurled  oak,  on 
which  there  la  no  fruit,  tbor 
li^pene«L — 
P.    141.    Here    lowarth,  the  eon    of 
Hadw,  Bon    of  Baawd,  aaw  it  to  be 
expedient  to  write  die  worth  of   the 
biding,  and  the    Ihmitare,   cotillage, 
and  com    damage,  together  with    uie 
proof  book. — 
P.  14S.    An  Iron  pan,  a  legal  penny, 

A  llidl,  a  fkrthW.— 
P.  140.    Wadded    boot*,   fonr   legal 


Ererr  othe^   thing  vhateo- 
leh  uiere  la  no  legal  worlh, 
U  ta  be  appraittd. — 
gXXOI    Now  of  them 


whlehfl 

dy.- 

F.  in.    Dfeoni  damage  thia  treats— 
§  IS.  If  a  hone  be  Ibond  itretohing 

Ua  neok  over  a  hedge,  eating  the  com. 
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A.  D.  871  and  901,  do  «e  find  Qxq  same  minute  clasBification 
of  wrongs  and  remedies  which  we  have  jnat  had  occadon  to  notice. 

In  the  laws  of  Al&ed,  the  rates  are  higher,  whether  owing  to 
a  better  appreciation  of  personal  rights,  or  to  the  increase  and 
conseqnent  depreciation  of  the  cnrrency.  In  the  laws  of  &e  Con- 
queror, the  "Werea  become  very  few.  Perhaps  this  is  evidence  of  a 
oiTilization  gradoally  increasing,  and  a  jnrispnidence  slowly  im- 
proving ;  for  feehle,  certuuly,  and  unreliable,  must  be  the  trib- 
unal charged  with  the  task  of  imposing  damages  in  civil  snits,  if 
the  legislator  considers  it  unsafe  to  be  trasted  with  the  assessm^it 
of  the  amount.  l!his  elaborate  and  minute  specification,  there- 
fore, though  on  its  face  it  appears  to  indicate  the  care  and  watch- 
fulness of  the  law^ver,  on  a  closer  examination  fnmifihes  stronger 
proof  of  hia  distrust  ol  the  judiciary.  Arbitrary  roles,  which  do 
not  bend  to  the  justice  of  the  particular  matter,  especially  when 
used  to  fix  values,  are  always  a  misfortune  and  a  defect  in  juris- 
prudence ;  they  should  never  be  tolerated,  unless  on  account  of 
some  peculiar  and  extrafirdinary  difficulty  in  arriving  at  the  truth 
of  the  individufd  case. 

What  the  judiciary  was  under  the  Anglo^axon  government, 
it  is  now  apparently  impossible  to  learn.  Sir  Francis  Falgrave 
says,  (^)  "Some  kind  of  Adjudication  probably  took  place 
[  18  ]  amongst  the  Anglo^axong  before  the  were  could  be  re- 
quired." But  any  inquiry  into  this  matter,  even  if  prac- 
ticable, would  lead  us  far  beyond  our  proper  limits.  It  may 
not,  however,  be  foreign  to  oar  subject  to  notice,  that  if  the 
were  or  the  wite  could  not  be  pud,  it  seems  slavery  was  the 
consequence.  "The  criminal  whose  own  means  were  insuffi- 
cient, and  whose  relatives  or  lord  would  not  assist  him  to  make 
up  the  legal  fine  he  had  incurred,  was  either  compelled  to  sui^ 
render  himself  to  the  plfuntiff  or  to  some  third  party,  who  paid 
the  sum  for,him  by  agteement  with  the  injured  party.    Such  a 


Ai  I  have  nld,  I  take  th«M  aUnets 

oompeniBUan  tor  damage,  iml«B  he  be       from  U)«  Afi«UiU  Lout  of  Waht,  pob- 

ezmupated.—  llili«d  tn  otis  of  the  foUo*  of  the  lte«ord 

Oommlakn ;  die  vahutUe  Isbore  tA  that 

^iMnuJoiH  WAA  LoKt.  ComndMlaii,  aoA  tbabr  munlfiaeiit  Uberal- 

P.  108,  §  B.  "EhfM  pntaduneiiU  for      II7  to  (he  Utaiuy  inidttitloiu  of  Odt 


ferocioat  acta ;  flie  paymoit  of  galanu      Mnn^,  oannot  Im  too  freqaently  nor 
.__,■._  _!_._      a_...    ..   .....   ....      9   ._      honorably notieed 

(y)  Vol  L,  p.  »». 


fyf  the  ila^;  death  to  him  who  does      hDnorably  notleed. 
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serf  was  called  criminal  slave.  These  are  the  serrn  redem^ftioTie 
of  Henry  the  Firat."{a) 

We  now  come  to  the  examination  of  the  tribnnals  which, 
imder  onr  present  system,  are  charged  with  the  duty  of  assessing 
the  amonut  of  damages.  Various  moded  of  trial  have  obtained 
at  different  periods  of  English  jnrisprndence ;  trial£r  by  ordeal,  by 
battle,  wager  of  law,  and  by  jniy. 

Hie  trial  by  ordeal,  fin^y  prohibited  in  the  early  part  of  the 
thirteenth  centiiTy,  (a)  was  the  creature  of  a  anperstitions  age.  It 
was  the  offspring  of  the  clergy,  tuid  peHmps  one  among  their 
many  efforts  to  connteract  the  violence  of  Uto  military  pcntion  of 
tiie  commnnitf.  Xn  this  aspect,  it  may  not  have  been  withoat 
its  uses. 

^e  trial  by  battle  was  the  natural  growth  of  the  period  at 
which  we  find  it  existing.  "  Man,"  says  the  learned  and  saga- 
dooB  writer  whom  I  have  already  several  times  quoted,  "  never 
begins  by  introdacing  any  law  which  is  entirely  unreasonable ; 
bnt  he  very  fluently  allows  a  law  to  degenerate  into  folly,  by 
obstinately  retaining  it  after  it  hei  oatlived  its  nse  and  applica- 
tion."(i)  We  ^onld  natnrally  expect,  in  a  barbaroas  and  dia* 
tnrbed  state  of  society,  where  every  man's  house  was  a  castle, 
and  the  whole  etmctnre  of  society  upon  a  martial  basis,  that 
questions  of  right  would  originallj  be  decided  by  an  appeal  to 
force,  and  that  the  first  efforts  of  the  legislator  and  the  jorist 
would  only  be  to  systematize  and  solemnize  this  mode  of  deter- 
mining a  controversy  by  sobjecting  it  to  fixed  rules,  and  decree- 
ing the  result  to  determine  the  right  forever,  (c)  This  mode  of 
trial  natnrally  gave   •wa,j{d)   before  the  advancing  spirit  of 


(()  lie  Suon*  In  En^«nd,  bv  J.  H.  T«rt«  1 1»  TengeuM."— Ontiot,  Hlit  Ae 

EembU,  1B49,  toL  L,  v.  IVl.     la   tbt  kdrUindoa  ea  France,  Tome  1,  p.  3M. 

eontliiiuttoB  of  QiIb  vork,  irUch  the  pr»-  ((f)  AlthoDghi)nguUTuitftppeara,tiie 

boeinfamwiula  to  diwun,  ftmong  oUier  •pp«ilof  deaUi  wu  not  abollBbed  in  En- 

tUna*,  tkeUw  of  deKetit,  contracts,  and  Klanddll  vithin  the  last  tliirtyyeare.  Sea 

llie  Rtrmi  of  Judicial  proeem  a    very  Ashford  t>.  Thoroton,  \  B,  it  AH,  p.  400, 

TalnaUa  adcBnon  nay  b«  ezpeat«d  to  which  roulted  in  an  act  of  FarUament 

ovt  knowledge  of  the  Anslo-Sazona,  The  reign  of  Richard  IL,  ISSB,  saw  one 

(a)  Ordeali  wen  prohibited  by  the  lamoiu  trial  by  battle  (bdng  an  Appeal 

ISth  CaiMB  of  til*  PonrUi  I^iteran  Coaa-  of  TV«aaon)  between  two   ereat  lordi, 

dL  A.  D.  Ills.     PalgraTe,  toL  L,  p.  tt.  Hereford  and  Norfolk ;  and  3hBkeq>eare'i 

(6)  P^giaTe**  lUae  and  Progren,  roL  geniiu  baa  fixed  It  In  odt  literature : 

'^)  "AIlwi,-«ylltGrfaot,  "i-ertln-  -Wljtn^t™™w-*«.«VTWtdiaw»fw<»4 

tndult  dam  la  legidatiao  1«  combat  ]n-  — ;  i^ 
dldaire,   cooune  ana   Mgnlariaatlon  dn 
drtdt  do  gnsrre,  tma  arene  llmlt6e  on- 
2 
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order,  and  little  trace  of  it  appean  after  the  fourteenth  cen- 
tury, (e) 
[  19  ]  The  wager  of  law,  or  trial  by  compnrgatorB,  of  whidi 
we  see  coofltant  traces  in  the  Anglo-Saxon  laws,  and  which 
existed  till  a  very  recent  period,  (/)  may  claim  a  more  reasooable 
ori^.  A  party  accused  of  an  offense  exonerated  himself  from 
the  charge,  by  the  .oaths  of  a  certain  namber  of  witnesses ;  and  aa 
Sir  Francis  Palgrave  well  observes,  "In  criminal  cases,  the 
whole  theory  of  this  trial  resolves  itself  into  the  ordinary  practice 
of  oar  modem  oonrts  of  justice.  Evidence  has  been  ^ven  by 
which  a  presumption  is  raised  against  the  aocneed ;  bat  not  being 
coQclnsive,  it  is  rebntted  by  the  proofs  of  general  good  char- 
acter." (ff) 

Of  Uie  fonr  modes  of  trial  of  which  we  have  spoken,  then, 
the  one  that  has  survived  them  all,  after  ondergoing,  however, 
very  material  modifications  in'ita  constmction,  ia.  the  trial  by 

(J)  3  BUck.  Cora.,  ch.  23,  p.  W.  In 
TSew  York,  by  a  ReTlsed  Stotatea,  p. 
410,  Part  UL,  ch.  vlL  at  W.,  irt  8,  §  4.. 


carded  the  Royal  Domains,  by  St  Louii 
(LonU  IX.),  by  hU  ordinance  of  the 
year  I3ea  He  prohibited  "lei  baiaillM 
m  jiutict,  meilaKt  en  leur  plae*  prtuva 
par  temoini,  »anM'6ttr  Iti  aulnt  bmntM  et 
loyalgi  prmittt  ittiiiu  an  tour  iaigve  jut- 
qyi  ct  temp*."  So  as  to  appeals  or 
fautienienli  de  jugemtnU,  u  they  Tare 
called,  and  which  were  effected  by  a 
challengcto  the  judge,  to  mortal  combat: 
they  were  done  away  by  the  8th  Article 
of  the  eame  ordinance :  "  8i  oucim  vrat 
fataser  jupetnent  enpai/B  la  o^Jauttfmtiit 
de  pigetHtni  afitri,  it  n'y  aura  point  dt 
balaiilt;  mai*  Ut  clameiirt,  let  repom,  el 
oHtrex  erranens  tttiptaid  lerortt  Tapporltt 
en.  notrt  wrur."  Theee  provWonB  were 
intended  to  apply  only  to  the  Royal  Do- 
mainf,  btit  the  influence  of  the  lavyers 
{lei    LiijUtet)  gradually  eBtablished  the 

Srohibition  throughout  the  kingdoni. 
»e  Sismondi'a  Hist  dee  France,  ch.  xL 
Guiiofa  Hlsl.  de  U  CivUii.  en  France,  vol 
ir.rk  162)  Stephens' Lecturee  on  the  Hist 
of  France,  lecture  vill,,  for  an  Inter- 
eeting  and  pictureaqne  description  of  the 
manner  in  which  the  lawyers  ousted  the 
barnns  out  of  their  own  courts. 

{e)  In  France  the  trial  bv  battle  wat 
greatly  reetrlcted  by  an  ordinance  of  St 
Louis  (LouU  IS.,  I228-I270).  See  Si»- 
mondi's  Precis  de  rHistoire  de  France, 
vol.  L,  p.  866,  and  Guliot's  Hist  de  U 
Ciriliiation,  vol  It.,  p.  isa.  St  Louie 
abolished  it  oa  to  tlie  Dom^ne  of  the 
Crown.  M,  Ouliot  calls  private  wars 
and  judicial  duds  (p.  1691,  "les  deux 
bates  eetenUele  de  la  feodslttj." 


by  a  jury  or  by  refnreee,  are  forever 
abolished.       Vaeer  of  law   eiuted  in 


(j)  Vol  L,  p.  88S.  This  analogy  ap- 
plies, however,  only  to  thou  eaeee  where 
the  evidence  ii  preinmpaTe,  and  not 

pontive ;  as  in  the  latter  class  tesUmouy 
to  character  is  admitted*  only  in  mitiga- 
tion of  the  sentence.  "I*  veritable  ori- 
gine dee  Conjuraioree" eays Guiiot, " tfert 
—  .....   moyen  de  oonstater  let 


qu'il  taut  de  deTeloppement  Intellectnel 
et  de  pnlnance  pobliqne  ponr  le  rap- 
prochement et  la  confrontation  des  diver* 
Knres  de  prenvce,  pour  reoueilUr  et  de- 
ttre  des  temoienagea,  pour  amelier 
aeulement  les  temoins  devant  lesjugea  et 
en  obtenir  la  verity  en  presence  des  an- 
cuaatenraetdesaiicns^  BlendetoutoeU 
n'etait  possible  dans  la  scwii-te  qne  r^ia- 
estt  la  Loi  Sallqne ;  et  ee  n'est  point  par 
dioix  ni  par  aucune  combination  morale, 
c'est  paTceqn'on  ne  savalt  et  ne  ponvalt 
mieux  &ire,  qn'on  avait  reconrv  alon  an 
jngement  de  Dleu  et  an  serment  dea  pa- 
rens."— Gviiot,  Bill,  dt  la  Civiliialutii  en 
Franc;  vol  L,  p.  360. 
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jvry.  Bat  it  is  not  within  the  scope  of  oar  present  subject,  to 
trace  the  gradual  formation  of  this  institntion.  Suffice  it  to  say, 
fliat  trial  bj  jtuy,  origiaaily  a  trial  hy  witneesea,  the  jury  being 
themselves  tiie  witnesses,  (A)  gradnallj  supplanted  the 
various  modes  of  trial  by  battle,  ordeal,  and  wager  of  law,  [  30  ] 
and  from  the  time  of  the  reign  of  Henry  II.  seems  to  have 
b^^  to  acquire  stability,  if  not  its  i»«eent  form.  (^  At  all 
events,  at  the  period  of  the  earliest  systematic  records  of  jndi* 
dal  proceedings  in  England,  the  jnry  had  become  the  tribunal 
which  disposed  of  the  qnestion  of  fact,  and  the  amount  of 
damages  became  a  principal  part  of  their  jurisdiction.  All 
hq>e  of  discovning  the  predae  date  is  now,  perhaps,  lost,  as 
is  the  case  in  regard  to  tlie  epocli  of  still  greater  interest,  that 
of  the  origin  of  parliamentary  representation.  {J)  It  is  certain 
that  damages,  by  their  present  name,  were  known  at  a  very  early 
period  of  the  English  law.  The  statute  of  Gloucester,  passed  6 
Edward  L,  A.  D.  1278,  (A)  after  giving  damages  in  certain  teal 
actions  in  which  they  were  not  previonBly  recoverable,  goes  on 
to  give  ceets  in  the  same  cases,  and  closes  by  enacting  tliat  the 
act  shall  apply  to  all  oases  where  tlie  party  is  to  recover  dam> 
ages.  "  Et  tont  ceo  aoit  tenn  en  tout  cas  on  honune  recover 
damages.'*  (Q 

The  jnry  in  its  present  form  dates,  as  has  been  already   [  21  ] 
said,  from  aboat  the  period  cS  the  reign  of  Henry  11. 

(A)  ""Din  utd«nt  Jairmea  w«re  Dot 
<mp«D«led  to  examine  into  the  cretUbU- 
i^  of  (be  arideiMe;  the  qqcotton  vae 
not  ^acoirwd  Mid  Mgued  befor*  diem ; 
Aej,  the  jurymen,  were  the  witneasei 
tlMDMelTea,  and  the  verdiet  wm  tabatMt- 
tially  the  enunlnntion  of  the«e  witneBgee, 
who  of  thdr  ovn  knowledge,  and  vtth- 
out  the  aid  of  other  teedmony,  affbrded 
th^  evldenee  req>eatiiw  the   bete  in 

SMitioa  to  the  beat  of  tudr  belieC  In 
■  primitive  form,  therefore,  e  trial  by 
jmj  waa  only  a  trial  by  wltneasea." — 
Palfram,  tuL  L,  p,  iU. 

(i)  PalgrkTO,  ToL  L,  p.  es  and  p.  948. 
9ee  Repp  on  Andent  Trial  by  Jury, 
already  dted  (p.  IS,  tn  notca),  an  In- 
Bcntona  treAtiae  to  illiut»te  the  gradoal 
fonnalion  of  the  jury,  from  tiie  wager  of 
bv  and  the  trial  by  battle.  To  Sir 
Franda  FalgraT^a  work  I  achnowledge 
great  obUgatiiMH  Indeed,  to  the  legal 
rtodmt  who  detdrei  an  acqaaintanee 
of  onr  jurieprudenoe,  II 
■ISx,  Petheram  layB,  In 


hie  Sketeh  of  Anglo-SC'Xoi)  Uteratare, 
that  at  Ita  appearance  it  vae  not  pecun- 
iarily BucceaUBl :  but  he  well  adds,  "  that 
for  maoy  years  to  come,  it  oiDst  form  the 
basla  of  our  knowledge  reapectuig  the 
frame  work  of  the  Anglo-Saxon  govern- 
mwt'-Fethtram'i  SlaUA,  p.  lie.  Thoee, 
also,  who  dedre  a  philoeophioat  view  of 
the  Barbario  Codea,  cannot  be  better  re- 
ferred than  to  M.  Gatxof  b  Hiatoire  de  la 
Ci\-iUiBtion  en  France,  the  Stb  and  10th 
leeaoni  of  the  firet  yolame,  and  Jlr,  Hal- 
lam's  Hietory  of  EoTope  during  the  Mid- 
dle Agea,  vol  L,  chap.  U.,  on  tho  7eadal 
System. 

{j)  Turaei's  Anglo-Saxona,  Book  VIII., 
eb.  iv.,  voL  UL,  p.  IStS,  and  Appendix  IIL, 

ch.  ix.,  vol.  a.,  p.  ase. 

(h)  Stat,  at  Liii^,  by  Ruff  head,  vol  L 
{l)  See  Barrington's  Observations  on 
the  Statutes,  p.  108.  "After  verdict 
given  of  the  piteeipal  eaoee,  the  jury  are 
asked  touching  cmIi  and  clamaga.' — Jo- 
eoM  Lot  I>ieL  in  voe. 
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(1150.)  (m)  FreTioTia  to  tlittt  time,  titte  great  maas  of  baBmeee  vas 
traneacted  in  the  coouty  conrts,  where  &e  frediolders  were 
jadgeB  of  both  law  and  fact.  The  Aula  or  Onria  Be^  of  which 
the  King's  Bench  ia  a  remoailt,  (n)  disposed  of  the  caosee  of  the 
great  Lords  only.  The  exchequer  already  existed,  bnt  was  a  part 
of  the  Aula  Segia.  (p)  It  would  seem  that  this  &eehoIdQr'B  court 
became  very  obnoxionB,  as  ignorant  of  law,  rendering  it  moltifonn, 
tmeqoal,  and  onjoat ;  and  these  abttsee  were  remedied  by  the  ap- 
pointment of  justices  in  eyre,  who  settled  the  qneetions  of  law,  leaT- 
ing  to  the  jory  the  questions  of  &et{p)  The  predae  origin  of  thu 
cnrions  divifiion  of  power,  it  is,  as  has  been  siud,  now  impossible 
to  trace  with  accuracy.  A  similar  or  analogons  distinction 
existed  lq  the  Bepnblican  age  of  the  Boman  law  nnder  tiie 
procedm«  by  Jhrmula ;  bnt  that  feature  of  their  JTurispnidence 
disappeared  when  the  fonnnla,  togetliw  with  the  ofiBce  of  tbe 
judex  or  referee,  was  abolished,  and  the  magistrates,  onder  the 
despotic  innovations  of  the  Empire,  disposed  of  the  entire  litagaticm 
eseira  ordinetn.  To' this  we  shall  have  occasion  hereafter  to 
[32]  advert;  suffice  it  for  the  present  to  say  tiiat  once  the 
period  to  which  we  have  referred,  the  maxim  has  generally 
held  good  in  the  English  law,  "  ad  questionet  legit  reapondmt 
jvdices  ;  adqw^ionetfcuMjivraioretP 

The  quantum  of  dam^ee  being  in  most  cases  intimately 
blended  with  tlie  qnestiims  of  fact,  most  have  been  from  the  out- 
set generally  left  with  the  jnry.  It  is  very  certain  that  the 
limits  of  theur  power  over  tiie  amount  of  remuneration  were  not 
'at  first  as  clearly  defined  as  they  have  since  become.  In  one 
case,  as  late  as  die  reign  of  James  L,  (^)  it  is  said  that  "  thejvry 
are  chanadlort"  and  that  they  can  ^ve  sach  damages  as  ^ ihe 
case  requires  in  eqnity,"  as  if  they  had  the  absolute  control  of  the 
snbject.  8o  an  early  text-writer  puts  the  case  of  sheep  passing 
the  Severn,  and  one  of  them  he  forced  into  the  water,  and  all  the 
rest  follow  and  be  injured,  and  aaks  whether  he  shall  have  dam- 
ages for  all  or  for  one ;  but  the  only  solution  he  can  find  for  the 


(m)  "Althoiigli  Henry  H  wm  not  In  (o)  E>1e'«  Hirtoi7  C.  Lkw,  e.  1.    Snl- 

•trietntsi  the  Inventor  of  that  legal  con-  livan's  Leo.,  82,  p.  MX    Bi.  Com.,  Bl  S, 

rtitnttan  which  nuioceded  to  the  Anglo-  oh.  4,  §  6. 

Saxon  poUev,  yet  '  Trial  by  tiu  C(ntitSry'  (p)  BulliTan'i    Leetorea,    Led.  IS,  n, 

owe*  lU  Mablllty,  If  not  Ita  origin,  to  hit  IM.    Hale's  HiJt,  of  Com.  I«w,  oh.  y£, 

Ji]riHiradena&* — Palgram,  ohap.TUL,ToL  voL  1.,  p.  146. 

I,  p.  24S.  (l)  SlrBaptiitHlxfi  cMe^  BoUe^  Abr. 

(n)BLCom.,B.8,  eh.4,§«,  p.41.  IL,  p.10S;  Trial  pL  0. 
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difficnlty  u,  that  the  "  jmy  must  well  confader  of  it."  (r)  "While 
on  the  other  hand  the  old  boobs  are  Ml  of  casee,  where,  on  judg- 
ment hj  defanlt  and  even  on  demarrer,  the  courts  themselveB  fis 
the  amount  of  damages ;  (<)  and  the  remains  of  this  we  aee  in  the 
power  still  exereieed  by  the  English  courts  in  cases  of  mayhem. 
Indeed,  for  a  long  time  after  the  distinction  between  law  and  fact 
iras  clearly  established,  and  the  separate  province  of  judge  aud 
jorj  defined  with  conmderable  accnracy,  there  appears  to  have 
been  an  almost  total  want  of  any  clear  and  definite  nndetstanding 
of  those  rales  of  damages  which  we  are  about  to  consider.  {£) 

Before  commencing  the  more  practical  part  of  this  treatise, 
however,  it  will  he  weU  to  bear  distinclily  in  mind  the  general 
principle  which  the  EngHsh  law  has  in  view  in  this  matter,  and 
how  in  this  respect  it  differa  from  other  systems  of  jonspra- 
dence. 

We  have  seen  in  the  early  laws  of  the  Anglo-Saxons,  [  28  ] 
that  with  Uie  most  minate  care,  specific  damages  were 
arbitrarily  assessed  in  each  claas  of  cases,  without  reference  to 
the  actual  injury  snstuned  in  the  pmiacolar  case.  "We  find  in 
codes  still  more  ancient,  roles  eqnaUy  wbitraiy  in  this  respect 
In  the  Jewish  law  (Ezodus,  chap.  xxL,  t.  32),  rarions  provisions 
of  a  similar  nature  are  incorporated ;  thus,  "  K  a  man's  ox  pndi 
(gDre)%  man  servant  or  maid  servant,  he  shall  give  mito  their 
master  tkirttf  thekelg  of  silver,  and  the  ox  shall  be  stoned."  Bo, 
again,  chap,  xzii.,  v.  9 :  "For  all  manner  of  trespass,  whether  it 
be  for  ox,  for  ass,  for  sheep,  for  raiment,  or  for  any  manner  of  lost 
thing  which  another  ch^engeth  ttf  be  his,  the  cause  of  boHi 
parties  shall  come  before  the  judges^  and  whom  the  jiidg^  shall' 
condemn,  he  shall  pa^  douUe  unto  his  neighbor.'*  So,  again,  by 
a  ron^  equity,  zzL,  t.  35 :  "If  one  man's  oz  hurt  ano&er'B  that 
he  die,  then  they  shall  sell  the  live  ox,  and  divide  the  money  of 
it,  and  the  dead  ox  also  shall  they  divide." 

The  same  principle  is  to  be  found  in  the  laws  of  the  Hindoos : 
"  Where  a  claim  i^  proved,  the  person  who  gains  the  suit  is  put  in 
possession,  and  the  judge  exacts  a  fine  of  equal  value  from  the 
defendant    And  if  the  plaintiff  loses  his  cause,  he  in  the  like 


(r)  Bhg>li«rf»  Ejrttome,  p.  7a  WUtoker  ».  Harold,  10  Jtir.,  1004,  13 

(«)  Rolled  Abr.,  Tit  Datnage^     Tlie  /w.,  808. 

QnMin'i  BMieh  lus  idll  the  power  to  (1)  For  •  ver;  toll  aod  ablo  d««crip. 

MMM  damage*  on  demurrer,  or  de&iilt,  tion  of  the  pomn  and  duties  of  court 

iritbont  the  iiiterv«Dtioii  of  a  jory.—  uid  Jary  under  our  tyttcm,  tee  Common- 
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Qianner  pays  doable  the  Bnm  ened  for."  And  in  regard  to  torts, 
the  eame  principle  was  applied,  (u) 

When  we  come  to  tha  Eoman  Law,  we  find  the  sabject  eh»r 
boratelj,  bat  not  very  clearly  nor  very  hannoniondy  treated. 
To  understand  its  provieiona,  it  is  Qeceesary  to  bear  in  mind  tiie 
fact  to  which  we  have  akeadj  adverted,  that  ontil  the  despotic 
centralizatioQ  of  the  Empire  had  completely  sabverted  the  early 
inatitationB  of  the  Bepablie,  the  same  line  was  drawn  in  their 
administration  of  justice,  as  with  ns,  between  qoestionB  of  law 
and  queBtions  of  £act  The  magistrate  who  heard  the  statements 
of  the  parties  did  not  decide  the  cause.  He  turned  the  litigants 
over  to  a  Judeof,  or  single  Joror,  or  Peferee,  aa  he  may  be 
r^arded,  giving  him  at  the  scune  time  a  for^tmla  or  charge  by 
which  his  decision  was  to  be  controlled,  llus  control  was,  how- 
ever, not  an  absolnte  one,  and  in  some  aspects  of  the  cause,  and 
particularly  the  extent  of  the  liability  of  the  defendant,  and  the 
Ziiis  CB^imatio,  or  Measure  of  Damages,  the  Judex  seems 
[  34  ]  to  have  been  clothed  with  a  large  discretion.  This  dis- 
cretion was,  however,  restrained  and  limited  to  a  certtuo 
extent,  by  several  special  statntee.  («) 

The  general  definition  of  damages,  the  id  guod  interest  or 
vtUitas  of  the  civil  law,  in  the  Oode  of  Justinian,  is  the  actnal 
loss  sustained  and  the  profit  which  might  have  been  made — m 
quarUian  mea  inteTfmt,  id  est  guarUnan  vmH  aheet,  gwmiumque 
hiov/ripotm.  (lo)  A  more  distinct  Bubdivieion  of  the  subject  is 
into  dammam  emergens^  or  loss  arising,  and  hicrum  cesaant,  or 
profit  prevented,  {to)  But  how  far  in  each  caae  the  party  is  liable, 
when  for  dammwm  emwrgems  only,  when  for  hionum,  eeasans,  and  to 
what  extent,  the  texts  of  the  Koman  Law  leave  us  greatly  in 
doubt  They  inquire  in  each  ease  whether  the  party  is  to  be  con- 
Bidered  grdlty  of  dc^,  fraud  or  evil  design,  or  of  eu^ia  only ;  if 
of  cul^a,  whether  eu^>a  lata,  ot  <m2^  lemia  merely ;  and  the  nice 
shades  of  distinction  which  they  attempt  to  define,  have  at  onc^ 
excited  and  baffled  the  ingenuity  of  modem  commentators.    In 


wealth  V.  Porter,  10  litt,  S6S,  and  ma.'oy  and  die  fonni  of  the  Bmpirs, — Dm  RSm- 

oaus  there  cited.  tsohe  Privat  Reeht  tod  Wilhelm  Beim, 

(u)  Ayaen  Akbeny,  by  Gladwin,  vol.  Booh  6.          . 

IL,  p.  4BS,  S04.  («)  Rob  Bern  Hab.  Dig.,  Ub.  46,  Tli 

(t)  See,  as  to  the  three  stages  of  the  Ro-  tUI,  g  IS. 

man  procedare, — the  Ligi*  attiona ;  tlie  (z)  Dig.  de  Dsmuo  Iii£,  Ub.  86,  (3S. 

formula,  introduced  aboat  660  A.  U.  C.  j  2.) 
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all  these  qneetiona  the  Judex  appeare  to  have  exercised  a  very 
consideFable  diBcretion.  (]/)  . 

In  the  award  cf  compensation,  or  damagee,  as  we  term  it,  the 
l&it  a^imaiio,  the  Jodex  seems  also  to  have  been  little  bonnd  by 
any  settled  mlea.  In  cases  of  frand  or  groaa  negligence,  which  is 
as  near  as  we  can  raider  dohs  and  eu^  lata,  the  plaintiff  or 
actor  was  permitted  himself  to  swear  to  the  amount  of 
inJTuy  BDstained ;  and  there  seems  originallj  to  have  been  [  35  ] 
no  check  on  this  prerogative,  m  injimium  jvera/ri  po6ait  / 
bnt  this  license  was  reetruned  by  positiTe  proTisions,  which  gave 
the  power  of  aBseesment  to  the  Judex,  {s)  To  check  still  more 
effectually  the  abuses  which  would  necessarily  flow  from  such 
a  state  of  things,  yariouB  statntory  provisionB  were  introduced, 
and  an  effort  was  made  to  obviate  the  difficulty  by  fixed  ralua- 
tions  not  to  be  departed  from,  (a) 

An  arbitrary  rule  of  a  veiy  singular  character  was  establiBhed 
by  the  Lex  Aquilia,  (J)  which  provided  by  its  first  chapter,  that 
in  case  of  the  kiUing  of  any  slave  or  cattle,  unless  by  mere  chance, 
the  trespasser  should  pay  the  master  as  much  as  the  property  had 
been  worth  at  any  time  within  the  year.  Dcmmi  wjva^im  actio 
*  eons^^wimir per  legem  AgmUtmi,  ciyv4primo  o(^?ite  otmtum  est  ut 
si  gviit  aUervuan  hommem.  ali£>n(ma)e  qmch^vpedem,  jws  peoudum 
numero  sit,  wtjwria  ocmderit,  ^aoMti  ea  res  in  eo  ammo  pH/wi/tm 
fuerii  tantum  dommo  dare  damaieiur.  (c)    Bo  that  if  a  slave  was 


(y)  "ITeber  die  Prage  irie  ireit  in 
dnem  jeden  FoUe  das  Intcrase  prMstirt 
werde,  ist  in  Attn  Romiftchec  Rechte 
wenig  Torhwiden,  worauB  dch  beetimmte 
Gmndifilxe  ableitan  tiewen.  Dooh  gebt 
die  gewotiDlicbe  Meinuiu;  dahia,  dase  in 
FAllen  wo  Doiut  oder  &ilpa  lata  oder 
Cantwnaeia  intigiiii    die    UrBB«he    dea 


■  Bey^  aowqIi]  damman  ols  Iv^ 
cTvm;  hingegen  wo  nnr  eine  gewSlin- 
liehe  culpa  zum  O-raode  liege,  blon  dal 
danman  emergent  tergat«t  werde," — 
Bamd,  vom  8coadeneriatu.  Leipiig,  1 828. 
g  BI.  The  booki  of  the  Oerman  sdiolan 
»re  nnmeroni ;  one  of  the  moet  recent  ia 
JHe  (SUpa  du  RomiieKtn  JUehli,  von 
J.  a  Huaa,  ediud  by  Bethmann  Hol- 
w^  Boon:  18Sa  Bat  the  writera  of 
tUa  daia,  thon;^  profound  scholars  and 
•eotd  rcMcmera,  appear  to  me  to  lose 
tbemMlvea  in  a  maie  of  contradictoiy 
and  obaeure  citattons  from  the  va£t  ■toro' 
booM  of  the  Pandects,  and  In  a  perhaps 


still  more  hopeless  metaphyseal  lahy- 
Hntb  of  abstract  diseusaiana  on  the  differ- 
ent shades  of  fraud  and  fault.  Nothing 
do  thej  less  resemble  than  the  elear  and 
tmctlca)  manner  of  onr  writera.  Th* 
best  mannal  of  the  subject  that  I  have 
seen,  la  the  work  from  which  the  abevS 
citation  U  made. 

it)  D.  deluLJL  Jur.,  L.4,  §2(12.  8); 
L  a,  gl  eod.     Uaenel,  gSfi,  p.  110. 

(a)  Rat.  Rem.  Hab.  Dig.  Ub.  4B,  Hi 
viiL,  618. 

(ft)  Inst..  Lib.  IV.,  Tit.  nt  De  L^e 
Aqnilia,  Dig.  Lib.  IX.,  "fit.  IL,  Ad  Legem 
Aqiiiliam,  This  law  Is  aaid  to  have  been 
paaeed  sa  early  as  487  A.  U.  C. 

(i:)  See,  on  this  anbiect,  in  the  works 
of  Molinaus  (Dumoulin,  ed.  1681,  voL 
iil,  p.  Hi),  bis  Trattatui  S»  eo  qaoi 
interat.  It  is  ft«qaent]y  referred  tu  by 
Pothier,  as  one  of  the  most  valuable 
expositions  of  the  oivil  law  on  tlie  mea- 
tnre  of  damages. 
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killed  wlio  at  ilie  time  of  his  death  vae  a  cripple,  bnt  within  the 
year  had  been  sonnd  and  Taluable,  his  full  ralne  as  sound  was  to 
be  paid. 

Ey  the  second  chapter  of  this  law,  other  kinds  of  intentional 
or  Diligent  injoiy  to  property  were  punished ;  but  in  these  cases, 
the  estimate  of  damage  was  limited  to  the  highest  value  of  the 
thing  injnred  within  thirty  days  previooB.  Nan,  qaaadA  in  eo 
tmno,  aed  ([uanii  in  diebua  triginta  provMms  ret  fuerU,  dlHagafyi/r 
is  gtd  dam/man  d6d&ni,{d)  The  remedy  giren  by  &e  Lex 
Aqaiha  may  be  con«.dered  as  rery  aoalagoos  to  o\a  actions  of 
trespass  and  ease ;  (e)  bnt  it  was  limited  to  wrongs  actively  per- 
petrated, and  mere  acts  oj  nonfeasance  did  not  come  within  its 
Bcope.  (/)  Tn  conseqaence,  other  enactments  were  made 
[  26  ]  and  the  same  principle  of  arbita^iry  and  fixed  valua1i<m 
was  aj^lied  to  matters  of  contract  for  snms  certain,  (g)  in 
which  cases  it  was  provided  that  damages  ahonld  not  be  given 
beyond  the  double  of  the  amount  in  qneetion :  hoo  quod  intere^ 
di^li  quaniUatem.  mdnime  eeoedere.  (A) 

The  civil  law,  as  introduced  into  modem  Europe,  seems  to 
have  retained  the  early  features  of  itfl  origmal,  in  the  respect  of 
which  we  are  now  spe^dng,  and  instead  of  laying  down  any  fixed 
or  arbitrary  rule,  to  have  left  the  matter  veiy  much  to  the  dis- 
cretdonaiy  consideration  of  the  tribunal  which  has  cognizance  of 
the  cause.  So,  under  this  system  as  established  in  France,  and 
previous  to  the  adoption  of  the  Code  Napoleon,  damages  were 
divided  into  interest  and  damages,  intereta  and  dommeiges^mUa-^ 
InterH  answers  precisely  to  our  interest,  and  is  the  measure  of 
damages  inflicted  for  the  breach  of  a  mere  pecuniary  obligation, 
as  in  the  common  cases  of  bills  and  notes.  Dommagea^mierHfS 
(Jorrespond  with  our  term  damages  in  its  application  to  aU  other 
forma  of  action ;  and  in  this  respect  it  is  that  the  system  appears 
loose  and  uncertain,  (t) 

(rf)  Inst  IV..  VA.  m.,  g  14.  (y)  Code.  lib.  VIL.  Tit  «.    De  Seat 

(b)  iDBt.  IV.,  Tit  Hi,  §  ».    Broim'i  qoiB  pro  eo  qnod  Int.  prot 

CItU  and  AdmiraHv  Lbt,  B.  IIL,  ch.  L,  (A)  The  originot  of  this  ni)«  b,  prob- 

Tol.  it,  p.  401.      Cooptr'B  JuBtinian,  In  ably,  to  bo  fonnd  In  tbe  Twelve  Tsblei. 

nDta&    HDgo.,  %  SSS.    The  provirionB  of  "8i  giiid  endo  dtpotUo  doio  aatofeetttm 

tbe  la-w  are  very  cnriooi,  and  vorth j  of  ttcil  duplione  luilo.     8i  •j^orilariu*  is  rt 

a  more   oarefnl   erainl  nation  than  ths  depotita  dcio  jmdfaeant  in  dnplvm  oon- 

Btope  of  tUa  work  pennita.  daniuiur.'    See  PotJileF'B  Paodeets,  by 

(/)  "ZuvSrderrt  waren  alio  Beschld-  Brterd  NeoviDe,  vd.  L.  pp.  Si£— «64— 

iKQDgen   auBg^BchlooBen    die   in    elnem  "" 
blouon    Klehtthun    beetehen." — Sane, 
Culpa  da  R6mi»ehen  RtchU,  §  6,  p.  SI. 
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After  laying  down  the  mle  in  regard  to  interest,  which  as 
with  ns  is  limited  to  a  fixed  rate,  Domat  isyR,(J)  "The  other 
kinds  ot  damages  are  nndefined,  and  are  increased  or  diminished, 
according  to  the  discretion  of  the  judge,  dependent  upon  the  &ct9 
and  ciicnmstancee  of  the  particular  case  ;  thus,  in  Ihe  case  of  a 
tenant  who  omits  to  make  the  repairs  to  which  he  is  bound  hj 
his  lease,  or  of  a  contractor  who  does  not  perform  his 
contract,  or  performs  it  ill, — ^in  either  case  they'  owe  an  [  27  ] 
indefinite  amoont  of  damages  resulting  from  the  default, 
and  these  damages  are  difierently  regulated  according  to  the  loss 
vriiich  has  happened,  the  nature  of  the*  facts,  and  tiie  attendant 
drcnmstances."  And  he  illustrates  diese  rules  by  one  or  two 
cases  as  to  profite  claimed  as  loss,  where  he  says,  "  It  must  be  left 
to  the  discretion  of  the  judge  to  arrive  at  some  measure  of  com- 
pensation according  to  the  circumstances  and  the  particolw 
Qsages,  if  there  are  any."  {k)  And  again,  (Z)  "  It  results  &om  all 
the  preceding  rules,  that  as  questions  of  damages  depend  on  the 
attendant  facte  and  circnmstancea,  they  most  be  decided  by  a 
sound  discretion,  exercised  as  well  with  regard  to  the  circnm- 
Btances  of  the  case  as  to  general  principles." 


third,  of  IltMhdioH  dei  FhiiU,  which  we 
dwD  eonuder  under  the  head  of  Mesne 
Frofita,  it  'Mug  bXtIf  a  branch  of  the 
great  fobicct  ofdamagee. 

O)  Loix  Clvilet,  Uv.  8,  Tit  V.,  toL  L, 
f.  UV.  "  Lea  antrM  lortM  de  dommagei 
loDt  indMnit,  et  ili  a'Mendent  oa  M  born- 
est  differemment  par  la  pradenca  da 
jnge,  i  plna  on  i  molni  trion  la  qcalltd 
du  &it  et  dea  elroomtaiiGea.  Ainai  Do 
loeatalre  qid  manqne  anz  rSparotiona 
quil  dolt  par  aon  bail,  on  entrepreDenr 
qui  tnanqne  de  taire  I'oaTrage  qall  a 
entrepria,  on  qui  le  &lt  mal.  dolrent  tn- 
ib^diHMst  lea  dommaaes  et  lea  InterMa 
qol  peoTent  aatvre  da  defiiat  d'avoir 
eieenti  leur  engagemsnt ;  etonleer^le 
""" 1,  mIoq  la  dWeralti  de«  p«i^ 


(i)  P.  aea:  "ll  doU  dfipendre  da  la 
[mdenee  da  Joge  d'arbitrer  et  de  moderer 
qaelque  didommagement,  aelon  lea  dr- 
««iMaiicei  et  lee  loage*  particuUer*  I'll 
T  en  avcdl" 

(0  Book  m.  Tit  v.,  leo.  i.  ToL  L,  p. 
ftO.  "Q  r£ni]t«  de  toat«a  lea  regies 
precedentea,  que  oolmne  lee  questions  del 
donimi^M  et  interita  nalasent  toojoure 
dee  &iU  qoe  !<•  circonalonoee  divergent. 


decident,  en  joignant  ani  I 
lea  prinolpea  doirent  donner,  le  discerne- 
ment  dee  circonitancea  et  dee  igatia 
gn'on  dott  T  avdr."  I  find  In  an  old 
French  work,  16ST,  JitetuU  Jet  ArreiU 
NotaUa,  a  oorlona  Uloetntion  of  the 
looaenen  of  the  old  French  law,  in  thfa 
reaped.  It  aajs,  "  En  eatlnutjon  dea 
J>ommageB  et  Interete  qoand  lee  experts 
■out  diecordane,  la  Jase  d'ofSce  doit 
prendre  tin  tiere,  et  i&  ne  ('acoordent 
le  ^u^  tie  doit  mivn  nt  la  hauU  ny  la 
amiMTt  Mtmotton,"  Bo,  again,  in  the 
Jonmal  dee  Andleaeea,  T.  6,  p.  362,  on 
the  qoestdon  whether  a  promise  ^yea  by 
a  female  to  marry  nnder  a  didit,  or  foi^ 
felt  of  a  fixed  lam,  wu  to  be  r<^rded  ae 
llijnldated  damaf[ee;  "La  proportion 
ihpulatio  pchuu  to  eoniraetu  ipotualivm 
appotUa  improbotttr,  eat  ecrite  dans  toua 
noe  liTTes  qni  ont  traits  de  la  matierl — 
Dans  la   jnrispmdence   ^n  ne    s'arrete 

glut  L  eea  rapnlations  da  peine — Lea 
immagea-lntereta  ne  tout  adjoget  qne 
ad  arbitrium  front  virf — enWant  que  le 
merltent  lea  oaa  de  maDvaise  foi,  de  la 
oonditlon  dea  persoanee,  de  la  depeose. 


Digitized  .yCOOgle 


so  OEITESAL    VIEW    OF    TBB    SUBJECT.  [CHAP.  I. 

And  BO  Baya  Fothier :  (m)  "  It  ie  neceesaiy  to  exerdBe  a  certam 
degree  of  moderation  in  eatimating  the  amount  of  damages, 
according  to  tlie  particnlar  caae."  And  again,  (n)  "  Damsgee  are 
to  be  moderated  where  thsy  would  otherwise  be  ezcessiTe,  by 
leaving  the  computation  to  the  arbitramMit  of  the  judge."  So, 
again,  (o) "  Where  the  damages  are  considerable  in  amount^ 
[  28  ]  they  ahonld  not  be  rigoronaly  asBeflsed,  but  with  a  certain 
degree  of  moderation."  And  agdn,  even  in  cases  of 
fraad :  {p)  "  It  mnet  be  left  to  the  discretion  of  Ae  jndge,  even  in 
cases  of  fraud,  to  exercise  a  certain  degree  of  indulgence  in  fiiHTig 
the  amonnt  of  damages."  * 

Merlin  nses  substantially  the  same  language ;  he  says,  (g)  "  It 
Ib  to  be  observed  that  the  law  of  Justinian,  so  far  as  it  limits 
exorbitant  or  exeeesiTe  damages  to  precisely  double  the  valne  of 
the  thing  in  controversy,  has  not  the  force  of  law  with  ns  [and 
the  Code  has  not  incorporated  it  among  its  provisions] ;  but  the 
principle  on  which  it  is  founded,  being  one  o(  natural  equity,  it 
should  be  adhered  to,  by  moderating  the  damages  wherever  tiiey 
are  too  great,  by  leaving  them  to  the  arbitrament  of  the  judge." 

In  the  various  systems  of  jurispmdence  which  we  have  thus 
cursorily  examined,  we  see  that  the  difficulty  inherent  in  the 
subject,  ie  aonght  to  be  avoided,  either  by  fixing  on  an  arbitrary 
valuation  of  the  loss  sustained  applicable  to  all  cases,  or  by 
leaving  the  whole  matter  largely  to  the  discretion  of  the  tribunal 
which  has  cognizance  of  the  subject 

Our  law  differs  very  materially  from  all  these  Byatems.  By 
it,  in  all  cases  of  civil  injury,  or  breach  of  contract,  (r)  with  the 
exception  of  thoBe  cases  of  trespaBBeB  or  torts,  accompanied  by 
oppression,  fraud,  malice,  or  negligence  so  groes  as  to  raise  a 

(m)  TralU  des  OU,  Part  L,  chap,  li,  {;)  Btptrloin;  Dtmtme^  tt  Iitttrtli, 

art  S,  §  leo.     "  n  but  aAam  Mlon  le«  toL  B,  "  □  bat  observer  que  la  loi  de 

dlffereni    cat,   apporter    une    certains  Jn^Dienenceqn'eUeredaitprvdeenieiit 

moderatjon  i  la  Uzation  et  cctinialdon  ao  doable  de  la  TBleor  d«  la  cho«e  1m 

dea  dommageB  dont  Ie  dehiteor  est  teiin.'  dommages  et  iDl.^M  exorHtans,  n'a  paa 

(n)  §  164,  "  Noas  deronB  mod^er  lea  force  de  lol  parmi  noao  [et  Ie  Code  ClTil 

dommageaetinterttcloreqallsMtrouvent  ne  I'a  paa  remls  en   viguear]  ;  maia  Ie 

etceH^fB,  en  Maaaot  eette  mod^tion  A  priodpe  Bur  leqael  ello  eet  fonde^,  Atant 

I'arbitrage  da  jage."  nn  prindpe  qui  fiinane  de  I'equiUi  natnr- 

(o)  "  Quand  lea  dommagea  et  Interdta  elle,  on  doit  >'y  eonformer,  et  en  eantt- 

Kint  considerables,  lis  ne  doivent  pae  etra  qnence,  mod^er  lee  dommagee  et  iaterdta 

taxds  et  llqnidAs  en  rigaeiir,  mail  BTee  lorsqu'ils  m  troavent  ezcegalCs  en  laiuaat 

one  ecrt^ne  moderation."  oette  moderation  A  rarbitiagc  da  joge." 


(p)  §  les,  -n  dolt  etre  iaitU  i  U  M  There  is  a  nngle  eieeption 

—  ' 'n  jage,  mime  en  oai  d«  dol,      gard  to  contracta — that  of  promise   oi 

quelqne   ladalgence   aar  la      marriage,  -which,  as  we  ehall  B«e,  U  left 


pmdsnee  da  Jage,  mtoe  en  oai  d«  dol,  gard  to  contracts — that 
d'aser  de  quelqne  bidalgence  aar  la  marriage,  which,  as  we  b 
taxation  dei  dommogei  et  interita."  largelj  to  the  ducretion  of  tbe  jury. 
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OEAP.  L}  COMPENSATION.  27 

preramptiou  of  malice,  where  the  jmy  have  &  diaoretion  to  award 
flxemplaiy  or  Tindictive  damages, — in  all  otiier  cases  the  dedared 
object  is  to  gire  ootl^tentaiion  to  the  party  iujared,  for  the  actual 
loBB  Bnstained.  («)  And  the  amount  of  this  compenaation  ia  a 
question  of  law,  not  gOTemed  by  any  arbitrary  asseasment,  nor, 
on  the  other  band,  left  to  the  flnctnating  discretion  of 
either  judge  or  jmy.  By  the  general  system  of  onr  law,  [  29  ] 
for  every  invasion  of  right  there  is  a  remedy,  and  that 
remedy  is  cotn^tauatioii.  This  compensation  is  furnished  in  the 
damages,  which  are  awarded  according  to  established  rules ;  and 
these  mles  form  what  is  called  the  Measure  of  Dantages. 

"  Wherever,"  says  Blackstone,  "  the  common  law  gives  a  right, 
or  {vobibita  an  injury,  it  also  gives  a  remedy  by  action."  {£)  **  K 
a  statute  gives  a  right,"  said  Lord  Holt,  *'  the  common  law  will 
give  a  remedy  to  maintain  that  right ;  a  /orHori,  where  the  com- 
nuHi  law  gives  a  ri^t,  it  gives  a  remedy  to  assert  it  This  is  an 
injury,  and  every  injury  imports  a  dam^^."  (u)  "  It  is  the  pride 
of  the  common  law,"  says  the  Supreme  Court  of  ITew  York, 
"  that  wherever  it  recognizes  or  creates  a  private  right,  it  gives  a 
remedy  for  the  willful  violation  of  it,"  (v)  "  Another  species  of 
property,"  says  Blackstone,  (w)  "  acquired  and  lost  by  suit  and 
judgment  at  law,  is  that  of  damages,  given  to  a  man  by  a  jury  as 
a  eomjfertaaUoa  and  satisfaction  for  some  injury  sustained." 
"  Every  one,"  said  Lord  Holt,  (aj)  "  ehaU  recover  damages  in  pro- 
portion to  the  prejudice  which  he  hath  suBtained."  "  Damages — 
dairma  in  the  common  law,"  says  Lord  Coke,  (^)  "  hath  a  special 
Bgoification  for  the  reetnn^enoe,  that  is  given  by  the  jury  to  the 
plaintife,  for  the  wrong  the  defendant  hath  done  unto  him."  "It 
is  a  general  and  very  sound  rule  of  law,"  said  Sedgwick,  J,,  de- 
livering the  opinion  of  the  Supreme  Ooort  of  Massachnsetta,  (2) 
"  that  where  an  injury  has  been  sustained,  for  which  the  law  gives 
a  remedy,  that  remedy  shall  be  commensorate  to  the  injory 
sustained."  **  It  is  a  natural  and  legal  principle,"  aaid  Shippen, 
Chief  Justice  of  the  Supreme  Court  of  Pennsylvania,  {a)  "  that 
the  compensation  should  be  equivalent  to  the  injury."    "The 

(•)  Smith *.Sh«nrM>d,97kM>£,Ma 

m  Com.,  m,,  ch.  Till,  p.  lU. 

(•>)  Aihbv  •.  White,  1  Bidk.,  p.  19. 

(b)  Tates  «.  lone,  11  J.  JL,  p.  188.  (y)  Co.  litt,  iST,  ft. 

Bm  miM,  lAmb  «.  StoDs,  11  Piek.,  p.  637.  (f)  Bockwood  v.  Allen,  Ez'r,  7  Mom., 

AllUon  c  M-Cnnc,  15  OJUo,  1M;   kod      p.  £M. 
W«bb  *.  PorUud  HumC  Co.,  8  Am.,  (a)  Bomt  >.  DonsldtOD,  4  Dallai,  SOS. 

in. 
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general  role  of  law,"  Baid  Btory,  J.,  to  the  jury  on  tlie 
[  30  ]   Bbode  Island  circuit,  (J)  "  ie  tlii» ;  whoever  does  an  wjwy 

to  another,  is  liable  in  damages  to  the  eaitent  qf  thai  ii^vry. 
It  matters  not  whether  the  mjniy  is  to  the  property,  or  the  person, 
or  the  rights,  or  the  repntation  of  another." 

And  this  compensation  is  awarded,  except  in  those  cases  to 
which  we  have  redTerred,  according  to  certain  roles  of  law  which 
the  jnT^  are  not  at  liberty  to  disregard,  and  which  equally  control 
the  condnct  of  the  conrt  '*  In  cases,"  said  Washington,  J.,  on 
the  Pennsylvania  circuit,-((j)  "  where  a  rale  can  be  discovered,  the 
JQiy  are  botind  to  adopt  it.  Ih&t  rnle  is,  that  the  pluntiff  should 
recover  bo  mnch  as  will  repair  the  injory  sustained  by  the  mis- 
condnct  of  the  defendant."  In  regard  to  the  rate  <^  damages  on 
a  foreign  bill  of  excbwige,  Ihe  New  Yoi^  Conrt  of  Errors  said, 
"  In  thifl,  as  in  other  cases  of  contract,  the  rale  by  which  the 
smonnt  or  extent  of  redress  should  be  ascertained,  is  a  question 
of.  law."  (<Q  Thus  it  appears,  that  the  amount  of  compensation, 
or  in  other  words,  the  measure  of  damages,  is,  as  a  general  rale, 
matter  of  law  to  be  disposed  of  by  the  court. 

It  is  not,  however,  to  be  nnderstood  that  l^al  relief  is  to  be 
had  for  every  species  of  loss  that  individuals  sustain  by  the  ads 
of  others.  It  is  undoubtedly  true  that  damage  resulting  from 
fraud,  deceit,  or  malice,  always  fornishes  a  good  cause  of  action.(e) 
*'  This  principle,"  says  the  Supreme  Conrt  of  Ohio,  "  is  one  of 
natural  justice,  long  recognized  in  the  law."  {f)  But  where  the 
injury  is  not  to  be  traced  to  any  evil  motive',  the  rnle  is  by  no 
means  universal  that  injury  is  always  entitled  to  redress.  In 
addition  to  the  great  class  of  moral  rights  and  duties  which  the 
law  does  not  attempt  to  protect  or  enforce,  (g)  there  are  many 
sufferings  indicted  by  human  agency,  where  the  immediate  instm> 
ments  of  the  injury  are  free  from  fault  or  the  act  beyond  their 
control.    In  these  cases  the  law  does  not  seek  to  interfere.  (A) 

(h)  Dexter  ■.  SpeBT,  4  JToMii,  a  11G.  iat^taBakMptmdinifinmalac    "Tlera 

(e)  Walter  •.  ftolth,  I  Wa»h.  C.  O.  R..  are  many  oaiea?*  aaya  Mr.  Broom,  in  Ida 

pL  162.  recent  InterMting  and  valuable  work  on 

{d)  Qrareav.  Dash,  13  Ji£,  pt  I'T,  and  Legal  HMdnii,  p.  1,  "in  Tfaieh  indivld- 

VuUpotl  Ch.  VIL  nalt  nutain  an  ta^tuj  tot  irhich  the  law 

(e)  Palalcj  v.  Freeman,  Z  T.  B.,  01.  gives  no  aetdoa,  as  where  private  honsea 

trptoB  V.  Vail,  e  J.  S.,  182.    Barney  ».  are  pulled  down,  or  bnlvarka  raised  on 

Dewey,  ]S  J.  Ji.,  SS4,  privata  propertv  for  the   preaervaUoD 

(/)  Bartholomew  «.  BenUej,  IE  OAio,  and  defense  of  the  kingdom  againBt  the 

6Ce.  606.  Ung'a  eDemlea."    Bnch,  antn,  are  tboee 

^  Faisle;  «,  Freeman,  8  3!  ^,  p.  Bl.  vhich  &U  within  the  maxim  "  IfirtttilaM 

"    '         ■'                           1 .     ..  imlueic  pHviltgium  quood  jvra  privaUt.' 
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It  is  only  legal  mjniy  that  Bete  ita  maduneiy  in  operation ;  [  81  ] 
and  tluB  is  meant  by  the  mazini  that  dammian  abacpte  in^ 
ria  gives  no  canee  of  action,  (t)  So,  if  in  the  pmdent  and  reason- 
able exercise,  by  an  ovner  of  property,  of  hie  right  of  dominion, 
another  stutains  damage,  it  ia  dammutn  abepte  ir^vma.  (J)  Bo  it 
has  been  said  in  regard  to  a  corporation  obai^ied  with  conunittiiig 
a  ntusanoe.  "  If  the  defendants  have  only  pnrsned  the  path  pre- 
sented for  them  by  the  laws  from  which  they  derive  their  existence, 
they  have  committed  no  wrongfol  act  Thongb  the  plaintiff  may 
have  BOBtained  damage,  it  is  damn/urn  absque  ityvna  f  for  the  act 
of  the  law,  like  the  act  of  God,  works  no  wrong  to  any  one."  (^X^) 
There  most,  too,  not  only  be  lo»9,  bat  it  mnst  be  injorionsly 
bron^t  about  by  a  violation  of  the  l«gf<U  rightt  of  others.  "  No 
<Hie,  legally  speaking,**  says  the  S^qHreme  Court  of  New  York, 
'tis  injured  or  damnified  Tmleas  some  right  is  infringed.  The 
refosal  or  diseontinaance  of  a  &vor  gives  no  caose  of  action.  (2) 
Ibe  pnweeatioD  «f  this  inqniry,  however,  wonid  lead  OB  directiy 
into  the  great  field  of  canses  of  action.  Suffice  it  for  onr 
present  purposes  to  say,,  that  wh^evM*  loss  is  conpled  with  [  83  ] 
legal  injniy,  the  law  ^ves  compensation. 

"AsaKenoalmle,"  s«;b  Mr.  Bfdoiii,1u  one  of  thoM  imfbituiwU  euea,"  Mf«  Hie 

Id*  work  aboTB  dted,  Pv  6,  "  tbe  law  nine  iMmcd  jndge,  in  WlntOTbottoin  v. 

flharKca  do  nuu  with  de&uilt  where  the  Wright,  Itt  JAm.  A  Wd*.,  p.  lOS,— «  nrit 

met  done  ii  eompnlioTy  and  not  Tolontarj,  ^yJ  a  mall  ooAchmau  agaiiiA  a  (wnttactor 

and  vbere  there  ia  not  a  earefnl  lelectlon  for  lapply  of  mail  eoachea,  for  injuiy 

on   hlj)  part;    and,  tb<ref<a^,  if  uther  reaoltinK  lirom a  ooaoh  brealdng  dawa,-> 

tbere  be  an  impoedblUty  Ibr  a  man  to  "in  which  there  certainly  liM  t>een dton- 

do  otkerwlae,  or  w  great  a  perturbation  «wn,  but  it  ii  iIam«Mn  abmu  it^wria,' 

of  the  jodgmeot  and  reaaon,  ai  in  pM-  Bo  in  Maaaadtwetta,  where  the  owner  of 

■Bmption  ^  law  man's  nature  eannot  .land  mad*  an  exeavatlon  therdn  near 

orereom^  Mieh  necea*!^  e«rrle*  a  priTi-  the  atreet,  and  a  peraon  in'  tlie  night 

lega  in  LtMC'    I  beg  leare  verr  hnuUy  time  fell  In ;  hdd,  that  tli«  owner  waa 

toreeommendHr.BToam'iwc^VtothoBe  notlialile.     "Where  neither  party  lain 

who  detire  to  riret  In  thdr  mindi^  not  feolt,"  tii  the  Bnpreme  Conrt,  "  and  an 

only  the  ralea  bnt  the  reawin  of  onr  aecident  Ukec  place,  it  !■  <IanHiuin  nitou* 

tnrupnidenee.  MfHrto.' — Eawland  «;  Vincent,  10  Md., 

(()  A*htw  *.  White,  1  Salt,  p.  SO;  BL  S11. 
C.iLd.  Kaym.,  p.  9GS.    Ijunb  «,  Stone, 

11  J'ie*.,pL6OT.  BrwM^tZtfalJfaitimt,  ..  _  ,  ,  , 
p.  98.  "lDpoiBtof1aw,'MddBoU'e,BL,in  (t)  lint  Bapfiit  Church  ■.  Sch'y  A 
DaTiea«:JenUni,ll  jrMt.<eir>Ii.,p.'rS0,  Troy  B.  S.  Co.,  t  Bati.  B.  O.  B.,  19. 
where  proeeaaliadbeen  by  mlatake  sored  (I)  Hahan  »  Brown,  U  WnuL,  Ml, 
on  the  wrong  jwnon,  "if  the  proceed-  whae  it  waa  held  that  an  aetion  will  not 
Inci  hare  bra  adopted  pnrdy  throng  He  for  obstracting  a  ndghbor's  U^t^  if 
^Wake,  though  ii^n^mftyhaToresalted  they  be  not  andent  lighta,  and  no  right 
-  ..  .     .  .   a^jejmacqidredby  grantoroecnpattoa 


utakeiAonghli^nrymftyhaTOTeBalted  they  be  not  andent  li( 
>  the  pUntU^  it  Is  if«aiiMBi  aAsw  <*•  haa  been  aeqidred  by  gi 
iru, ud  BO  aotion will  lie."    "TUala      and aeqaiMcenecL 


(I)  An  aetlon  will  not  Ue  for  damages  reanltjng  Iton  a  Uwftil  mL    Donoran  ». 
Tba  aty  of  New  OAtum,  II  La.  Atm.  A,  711. 
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It  IB  fbrtlier  to  be  borne  in  minct,  that  if  loss  -without  legsl 
injury  goes  imredreaBed,  the  correlative  propodtion  ia  equally  tme, 
that  the  infringement  of  a  legal  ri^t,  when  unattended  by  any 
positive  injnry,  ftimiehofl  no  ground  for  other  than  nominal  relief. 
It  is  not  enfScieat  that  an  act  nnanthomed  by  law  has  been  com- 
mitted. For  Iiyvria  awe  daarmo  there  is  no  compensation.  Bab- 
Btantial  Ion  to  the  party  plaintiff  mnst  have  enaned  to  entitle  him 
to  sabitantial  r^ef.  !>«  rrnnimM  non  ourat  lea.  (m)  Bat  of  this 
we  shall  have  occasion  to  take  notice  again  when  we  come  to 
conuder  the  subject  of  nominal  damages. 

To  this  general  principle,  that  where  loss  and  legal  injury 
unite  reUef  will  be  given  by  suit,  the  law  recognizes  one  excep* 
tion,  that  where  the  wrong  is  on  so  great  a  scale  that  the  whole 
community,  or  a  large  portion  of  them,  suffer  from  it.  "  Here,^ 
says  Blacketone,  "I  most  pTemise  that  the  law  givee  noprvoate 
remedy  for  anything  bat  ^private  wrong."  (»)  And  so  the  law  is 
laid  down  by  Lord  Coke,  in  regard  to  nuisances  on  the  highway ; 
*^  A  man  sh^  not  have  an  action  on  tiie  case  for  a  nuisance  done 
in  the  hi^way,  for  it  is  a  common  nnisance,  and  then  it  is  not 
reasonable  that  a  particnlar  person  should  have  the  action,  for  by 
Hie  same  reason  that  one  person  might  have  an  action  for  it,  by 
the  same  reason  every  one  might  have  an  action,  and  then  he 
would  be  punished  a  hundred  times  for  one  and  die  same  cause." 
In  such  case  the  remedy  is  by  indictment  Bat  Coke  goes  on 
immediately  to  make  this  distinction:  "Bat  if  any  particular 
person  afterwards,  by  the  nuisance  done,  has  more  particular 
damage  than  any  other,  then  for  that  particular  injury  he  ahall 
hare  an  action  on  the  case."  (o) 

The  role  and  the  exception  have  both  been  repeatedly  recog- 
nized in  England  and  in  the  courts  of  this  conntiy,  though  there 
has  been  much  controversy  as  to  the  natore  and  amoont  of  the 
"  particnlar  damage,''  that  will  support  llie  action.  It  has  been 
held  in  England,  that  an  obstmetioa  of  a  navigable  creek,  by 
which  the  plaintiff's  vessel  was  arrested  in  Her  course, 
[  88  ]  was  sufficient  to  maintain  a  suit  ;(j))  and  where  a  corpora- 

tm)  Psnl  V.  Skaon,  Sa  Vtrm.  R.,  281.  liok,  Cartk.,  1»1;  ud  the  doobine  of 

(h)  Com.,  m.,  ch.18,  p.Sie.    lV.,dli.  BiMe«.  lUleiwuBffinnediitOreaaleyK 

18,  p.  187.    Broom'i  l-i^  Mudtn*,  p.  4,  Codlln^a  Bing.  St,  -p.  868,  M  to  ft  high.- 

M  Willianu'  eue,  G  IUb.,  p.  71  -way.    Th«  aotiority  of  Hubert  o.  Groves 

(p)  Rom  «.  Htlet,  4  MaJt  tt  Stl.,  p.  hu  abo  b«en  denied  in  tbti  MnnliT. 

101,  iThieh  TirtuAlly  oTerrnled  Hiib«rt  v.  I^niiiig  ft  Wiswall,  G  HtMo,  21S. 

Onivea,  1  Stp,  JL,  148,  and  P^ne-ft  Pat- 
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tion  boTind  to  repair  certain  baoke,  mounds,  sear^oree,  and 
piera,  neglected  to  do  bo,  in  conseqnence  of  which  the  plaintiflF'B 
house  was  injured,  it  was  aleo  held  &a,t  the  action  lay.  (g)  So, 
sgitjn,  where  a  boo^ller,  haTing  a  shop  by  the  side  of  a  public 
thorongh&re,  soffered  loss  in  his  bnsiness  in  conse<^aence  of 
paaeengen  haTing  been  diverted  from  the  thoroogh&re  hj  the 
defendant's  c(mtuimtig  an  imanthorized  obstnifitioD  across  it  for 
an  anreaemable  time,  this  was  held  a  enfficient  partacnlar  damage 
to  be  the  fonndation  of  an  action,  (r)  The  doctrine  of  these 
cases  haa  been  snbatantially  adi^ited  in  this  coimby,  as  we  shall 
hare  occaracm  to  see  when  we  come  to  treat  of  tree^^isses  to  real 
e8tat6.(A) 

We  shall  be  obliged  to  make  a  more  minute  ezamina-   [  84  ] 
tion  of  tills  subject  when  we  come  to  speik  particularly  of 
the  subject  of  Nuisances;  (Q  bat  we  should  not  omit  to  notice 
here  that  in  casee  like  these,  in  which  the  nght  to  relief  depends 
npon  the  amount  of  injury,  we  may  be  said  to  approach  a  Taniah- 


^)  Wilkei  H.  Eongerford  Market  Com- 
pany, S  Bwig.Jf.  C,  p.  SBl,  vh«re  the 
katfioritj  of  Hnbert  v.  Qrorei  iru  Bgnin 
dented. 

(()  H«f««  V.  Dart,  1  Omm  iJL,  609. 
Lan^g  «.  Smith,  8  Qxent,  192 :  S.  C,  4 
WauL,  9.  Hilb  v.  Hall,  9  Wmd..  Slfi. 
The  llayor.  An.,  v.  fane,  3  Hiil,  till,  ud 
M;en  «.  MaJcolm,  S  Hill,  292.  Hoy  s. 
-  Coboes  Ca,  S  Barb.  B.  0.  R.,  42.  la.n- 
(iiig  *.  WinnOl,  S  Dtino,  S18.  E1r*t  B>p- 
tut  Chnrch  v.  Sch'y  A  Troy  K  R.  Co.,  G 
Barb.  8.  as.,  19.  But«T  v.  Wioooski 
Turnpike  Ca,  28  VemuMt,  114.  Stetaoa 
r.  Faion,  19  Piek..  HI.  In  the  Proprie- 
toiB  of  the  Qidncy  Canal  >.  Ifewoomb  (7 
Mil.,  p.  S7S),  it  waa  aaid,  "  that  If  a  party 
Iiad  aaSetei  damage  from  the  filling  ap 
of  a  canal  and  want  of  eleandng,  by 
mcani  of  whioh  he  was  noable  to  ent^ 
it,  H  wonld  hare  been  s  damage  anffered 
in  common  with  all  ottier  memben  of 
the  eommcnlty,  and  therefore  redreaa 
miut  be  Millet  by  a  pnblie  proMcotlon. 
Where  one  Buffers  in  oommon  with  all 
the  public,  although  from  hla  proximity 
to  the  obeljooted  way,  or  otherwlM,  tma 
hl«  more  frequent  occasion  to  use  it  he 
may  mffer  in  a  gr«Ater  degree  than 
othen,  etiU  he  cannot  have  an  action, 
beoaoM  it  would  cause  moh  multipUolty 
of  salts  Bi  to  be  Itself  an  intolerable  evu. 


But  ^en  be  sustains  a  special  damage 
dlffraing  In  hind  from  that  which  Is  com- 
mon to  others,  as  where  he  &lls  into  a 
ditoh  nnlavfuDy  made  in  a  highway,  and 
hurts  bli  horse  or  fostain*  a  peraonal 


damage,  t 
In  Pen 


when  a  private  parson  suffen  some  extra- 
orditiary  damage  beyond  other  dtlieni^ 
by  a  public  nuisaDce,  he  shall  have  a 
private  latlsGKiUan  by  action,  even  if  hla 
n»eual  damage  be  merely  conaequentiaL 
Httobni^h  v.  Scott,  1  Barr,  Penn.  Slatt 
R^,  p.  809.  In  Eeotaolcy,  it  has  been 
said  tliat  it  is  not  enou^  that  one  be 
turned  out  of  the  way.  Barr  v.  Stevens, 
I  BibUi  KuOmky  Jieporit,  p.  298.  In 
Conneeticut,  see  Blgelow  v.  Hartford 
BHdge  Co.,  14  Conn.,  688;  and  CBrlen 
«.  Norwich  &  W.  K.  fi.  Co.,  IT  Conn,, 
873;  and  see  pott,  Ch.  v.  The  doctrine 
li  tile  same  in  r^ard  to  abatement :  "  The 
ordinary  remedy  for  a  pnbllc  nuisance  is 
itself  public, — that  of  indictment, — and 
«aeh  individnal  who  la  only  Injured  aa 
one  of  the  pubUo,  can  no  more  proceed 
to  abate  than  he  can  bring  an  aetion." — 
Mayor  of  Coleheater  o.  Brooke,  7  Q.  A 
A,  889,  877.  • 

(()  Port,  Ch.  T. 


Digitized  .yCOOgle 


S3  QENXBAL    ViaW    OF    THE   BCBJECT.  [CHAP.  I 

ing  point,  where  all  dutinctioiis  between  the  cause  of  aetifoi  and 
the  role  of  compenaation  are  confounded  and  lost 

It  IB  proper  here  to  call  attention  to  the  distinction  maintained 
between  those  caaea  of  a  criminal  character  which  can  be  com- 
pronuBed  b;'  the  partdee  themselvee,  and  those  in  which  no  snoh 
prirate  intcoiference  is  permitted.  It  was  early  held,  that  a  con- 
tract to  withdmw  a  proseeation  for  peijniy  is  founded  on  an 
nnlawfol  consideration  and  Toid.  If  the  party  charged  were 
innocent,  the  law  was  abused  for  the  pnrpoee  oi  extortion ;  if 
guilty,  it  was  eladed  by  a  corrapt  compronuae,  screening  the 
criminal  for  a  bribe,  (u)  Ttte  sabjeot  has  been  mnch  considered 
in  subsequent  cases ;  and  it  aeema  now  to  be  well  settled  that  the 
ri^t  to  compromise  depuLds  on  the  Ei|^t  to  recover  damages  in 
a  civil  action.  "  Hie  law  p^mits  a  compromise  of  all  offenses, 
though  made  tiie  sabject  of  a  criminal  prosecution,  for  which 
oSeDBeo  the  injured  party  might  sue  and  recover  damages  in  an 
action.  It  is  often  the  only  manner  in  which  he  can  obtain 
redress.  But  if  the  offense  is  of  a  public  nature  only,  no  agree- 
ment  can  be  valid  that  is  fbunded  on  the  consideration  of  stifling 
a  prosecution  for  it."  Hierefore,  although  the  party  injured  may 
lawfully  compromise  an  indictment  for  a  common  assault,  yet  an 
agreement  to  pay  the  costs  of  a  prosecution  for  an  assault  aa  tiie 
plaintiff  and  riot,  and  of  an  action  for  a  wrongful  levy  under  a 
fi.  &.,  which  agreement  was  founded  partly  on  conqtromise  of  the 
prosecution,  and  partly  on  an  und^-taking  to  withdraw  the  execn- 
tion,  is  altogether  invalid  as  founded  on  an  illegal  considera- 
tion, (v) 

There  is,  as  has  already  been  said,  a  large  class  (leases  where 
the  common  law,  in  giving  relief^  loses  sight  of  the  principle 
of  compensation,  and  gives  damages  by  way  of  punish- 
[  85  ]  ment  for  acts  of  malice,  vexation,  fraud,  or  oppresdon.  In 
these  cases  it  has  been  found  difficult  to  set  any  &ted  or 
precue  limits  to  the  discretion  of  the  jury,  or,  in  fact,  to  prescribe 
any  rule  whatever.  In  other  words  ^ey  are  left  to  what  Domat, 
speaking  ci  the  oouit,  caHs,  as  we  have  seen  "  la  prudence  du 
jug€^  reserving  only  to  the  bench  the  right  of  ctmtrol  over 
verdicts  which  bear  the  evident  impress  of  jmijndioe,  pasdon,  or 
oorruptiiHL    But  before  conudering  this  branch  of  the  subject 

(•>)  CdUi*  «.  Blutcn,  I  FU*.,  141,         («)  Eelr*.  Lmiwd,  e  ft  A  £.,  >0a 
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minntelj,  it  is  oeceeBary  to  have  a  more  accurate  idea  of  the  legal 
meaning  of  the  term  compeosatiim. 

It  has  been  said  that  the  effect  of  om*  law  is  to  give  in  dama- 
ges what  it  calls  compensation.  When,  howeyer,  we  come  to 
analyze  this  phraBe,  we  eholl  find  its  jniddical  interpretation  a 
Teiy  lestricted  one.  Injmy  resulting  from  the  acts  or  onuBsions 
of  otheiB,  free  from  any  taint  of  fr&ad,  malice,  or  willful  wrong,  . 


^ir^  Of  the  actual  peotmiary  lots  dxr&Ay  gtuttwMd;  as  the 
smoont  of  the  note  mipaid ;  the  valne  of  the  property  paid  for, 
bat  not  delivered. 

Second.  Of  the  tru2tre(^j>ecun«ary  Sou  sustained  in  consequence 
of  Ute  primary  lose ;  the  profits  that  might  have  been  made  if  the 
contract  had  been  performed,  the  derangement  and  disturbance 
produced  by  the  fiulure  of  others  to  comply  with  their  engage- 
ments^ and  the  consequent  inability  of  those  who  depend  on  them 
to  adhere  to  their  own;  lose  of  credit;  loes  of  business;  insd- 
vem^. 

Third.  Of  the  menttd  t^ffermg  produced  by  the  act  or  omis- 
siou  in  question ;  vexation ;  anxiety. 

Fourth.  THiB  v<du6  of  ihe  imte  consamed  in  establisMng  the 
omteeted  right  by  process  of  law,  if  suit  become  neceesary. 

F^G^  The  ai^aal  ea^penset  incurred  to  obtain  the  same  end — 
coete  and  counsel  fees. 

To  these  one  further  element  is  to  be  added  in  tlioee  cases 
where  the  a^reesor  is  animated  by  a  fraudulent,  a  malicious,  or 
an  oppressive  intention,  and  that  is, — 

Saeth.  The  senae  ^tonmg,  or  tfuru^  in  the  sufferer's  breast, 
reenlting  fr«m  an  act  dictated  by  a  spirit  of  ondlUnl  injustice,  or  - 
by  a  deliberate  intention  to  vex,  degrade,  or  insult.    This  consti- 
tntes  the  difference,  and  the  only  difference  between  the  injury 
produced  by  inability  and  that  produced  by  dedgn.    All 
the  oAer  coustitnents  are  the  same.    Hie  pecuniary  loss,   [  86  ] 
diiipct  and  indirect,  the  anxiety,  the  time  and  expense,  are 
.  the  same  whether  a  wrong  be  done  through  the  honest  inability, 
the  willful  fraud,  or  the  dehberate  malice  of  the  offending  party.' 
But  in  the  two  latter'  cases,  the  last  element  is  superadded ;  a 
sense  of  wrong  or  insult  which  doee  not  exist  in  the  former,  (w) 

(w)  Tbt  Seotcb  law  Ii  die  only  one,  w  Injury.  Bj  the  Jnriipnidfliiee  of  8eot- 
&T  u  I  un  awftre,  vfaich  hu  endeavored  land,  in  aotiotii  for  penonal  torU,  tha 
practicallf  to  analjie  the   demenU  of      damages  are  divided  Into  apMtalifamqMt, 

s 
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All  these  it^ns  moat,  therefore,  be  taken  into  the  account  in 
any  effort  to  moke  complete  oompeataUont  in  the  ordinaiy  accept- 
ation of  the  word.  Bat  we  shall  find  that  the  legal  meaning  of 
the  term  is  very  different  "We  shall  find  that  in  oaaes  of  contract^ 
as  a  genottl  rale,  the  law  takes  no  notice  whatever  of  the  motivea 
of  the  defaulting  party ;  that  whether  the  engagement  be  broken 
.  throngh  inability  or  design,  tlie  amoont  of  remnneration  is  the 
same ;  (2)  and  that  in  these  cases,  as  well  as  in  those  of  torts  or 
breach  uf  daty  of  any  kind,  where  there  is  no  complaint  of  fraud, 
malice,  nor  willful  negligence,  of  all  the  heads  of  loss  above 
enomerated  only  the  first  and  fifth  are  taken  into  conaideralian^ 
and  the  latter  but  imperfectly. 

In  all  cases  growing  ont  of  tiie  non-perfoixoance  of  cmtractSt 
and  in  those  of  infringement  of  rights,  or  non-perfbrmanoe  of 
dnties,  created  or  imposed  by  the  law,  in  which  there  is  no  element 
of  fr«ad,  willful  negligence,  or  malice,  the  oompeMCUion  recoT- 
ered  in  damages  conaiste  solely  c£  the  direct  peewiwsry  lo9$,  which 
includes,  in  mere  money  demands,  interest  for  the  detenti<Hk  of 
the  amount  claimed,  and  lite  ootta  of  the  suit  bron^t  for  the 
recovery  of  the  demand.  No  indi^rei^  lo$$  is  accounted  for.  No 
alloWEUice  is  made  for  the  mental  m/ffermg  of  the  par^  who 
complains  of  the  ncm-perfomumce  of  his  contract,  or  the 
[  37  ]  infringement  of  his  rights — which,  indeed,  it  may  be  said, 
the  law  poBsesses  no  scale  to  measure.  This,  however,  is 
not  the  reason,  for  as  little  does  intake  into  consideration  the  ^mie 
,  aetuaih/  oonewned,  and  the  fees  adiually  pcdd  to  aninad  for  the 
establishment  of  the  demand  in  controversy.  In  this  class  of 
cases,  the  direct  peavmary  loss,  and  the  oosta  of  tke  awU,  are  all 
that  the  law  means  when  it  speaks  of  compoita^on.  In  fact, 
mdeea  the  word  is  used  in  a  technical  sense,  it  is  altogether  inac- 
curate to  speak  of  damages  as  resulting  in  eompmatxtion ;  and 
whatever  restricted  meaning  this  term  may  bo  supposed  to  have 
technically  acquired,  it  is  at  all  events  entirely  incorrect  to  say  in 

the  sotiMl  p«eniilai7  Ion,  and  tofoflum,  ron  v.  Cameron,  S  J/wrr.,  p.  BSS,  "If  no 

iol«««  or  recompwiBe  for  the  wounded  damage*  are  proTed,  yw  oaimot  find 

feelings.    So  in  Forgie  e.  Henderson,  I  them ;  bnt  there  {■  a  claim  for  «i>/<iftHni, 

Sfwrrajf,  p.  410,  in  anault  and  battery,  and  joa  mn«t  oondder  what  evidenee 

the  Lord  Chief  CoDimiaioaer  Aduu  said,  there  le  of  the  injnrj  to  the  mind  and 

"  There  are,  first,  rpeeial  damage),  eoneist-  feelinge." 

ingof  the  aui^eone  account,  and  the  per-  (z)  There  la  a  riiiKle  ezoepUon  already 

Bon  belne  kept  frota  his  work.    Second,  noUced,  the  action  for  breach  of  promiie 

the  lolalMaa,  which  It  peculiarly  within  of  marriage,  which  we  aliall  conddet 

the  province  of  the  juij.*    So  m  Came-  herealtcr. 


Digitized  .yCOOgle 


CHAP.  L]  A5ALTBB    OV    (TOHFENBAtlON.  .       85 

the  langtuige  which  we  have  above  seen  tued  by  variona  eminent 
jndgei,  ihat*''tJieretMdi/i8i!omm6n»uraieto^it^wy."{l)  This 
laogiuga  atbibntes  to  legal  relief  a  degree  of  perfection  which  it 
is  very  far  from  poeeeeaing.  "  It  would  be  going  a  great  way," 
said  Chief  Jostice  Marshall,  (y)  "  to  snbject  a  debtor,  who  promiabs 
to  pay  a  debt,  to  all  the  loM  consequent  on  hia  feilnre  to  fulfill  hie 
Iwoiai8&  The  general  policy  of  the  law  does  not  admit  of  Buch 
striebuaa ;  and  althon^  in  morale  a  man  may  justly  charge  him- 
self as  the  caoae  of  any  Iohb  occaaioned  by  the  breach  of  his 
engagement,  yet,  in  the  conrse  of  hnman  affaire,  soch  breaches 
are  ao  often  occasioned  by  events  which  were  onforeeeen,  and 
oonld  not  eaaUy  be  prevented,  that  interest  is  generally  conmdered 
as  compensation  which  must  content  the  injured."  "  It  has  been 
emtended,"  said  another  eminent  judge,  "  that  the  tme  Measure 
ftf  Damages,  in  all  actions  of  covenant,  is  the  loss  actually  sus- 
tained. Bat  this  role  is  laid  down  too  g^ierally.  In  an  action  of 
covenant  for  non-payment  of  laaasj  on  a  bond  or  mortage,  no 
more  than  the  principal  and  legal  interest  of  the  debt  can  be 
recovered,  although  the  plaintiff  may  have  suffered  to  a  mnch 
greater  amount  by  the  default  of  payment"  (z) 

In  regard  to  the  qoantum  of  damages,  instead  of  adhering  to 
the  term  o(Hnpensation,  it  would  be  far  more  accurate  to  say,  in 
ttie  language  of  Domat,  which  we  have  cited  above,  (a)  "  that  the 
object  is  to  discriminate  between  that  portion  of  the  lose  which 
must  be  borne  by  the  offending  party,  and  that  which 
must  be  b<sne  by  the  sufferer."  The  law,  in  &ct,  uma  not  [  88  ] 
at  the  satisfaction,  but  at  a  division  of  the  loss. 

And  it  is  to  be  borne  in  mind,  that  the  same  deficiency  of 
oranpensataon  exists  in  the  case  of  defendants  as  well  as  plaintiffs. 
If  the  party  who  receives  the  injury  is  obliged  to  bear  his  proper- 
tion  of  ihA  loss — so,  on  the  other  hand,  the  party  wrongl^y 
charged,  only  recovers  his  costs,  and  no  allowance  ia  made  for  Ms 
time,  indirect  lose,  annoyance,  or  connsel  fees.  "  Every  defend- 
ant," says  Mr.  Broom,  *'  against  whom  an  action  is  brought, 
ezperiMices  some  injury  or  inconvenience  beyond  what  the  coats 
will  compensate  him  for."  (&) 

M  Short  «.  Bhlpvtth,  1  Bnek.  B.,  108  (a)  Sttpr*,  p.  fi. 

•aall't.  v>)  Broom'*    Legal    Hsxtmi,    p.    8G. 

(j)  lUglunHi,  C  t..  In  Bendtrv.  PVon-  Davlei  ■.  JenUm,  11  Mm*.  ±  WtU.,  pp. 

b«ni<ar,  4  DaU,,  pp.  484, 444.  701!,  1G6. 

(1)  8m  ftlMj  tn  eonflmMtioii  of  Ui«  ri«v  taproMad  abora,  Qnliaia  «.  Eodcr,  S 
TkK,  111. 
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The  only  couBiderable  exception  that  can  be  said  to  exist  to  the 
general  piinciple  here  Btated,  is  that  in  regard  to  patents,  where  it 
has  been  held,  in  some  cases  in  the  United  Btates,  that  the  plaintiff 
may  have  such  reasonable  damages  beyond  his  taxable  costs  as 
B&all  vindicate  his  right,  and  reimborse  him  for  all  tlie  expendi* 
tores  necessarily  inenired  in  order  to  establish  his  right,  provided 
the  jmj,  in  the  exercise  of  a  sound  discretion,  see  fit  to  give  them. 
We  shall  consider  this  exception  more  folly,  when  we  come  to 
treat  of  the  question  of  the  allowance  of  counsel  fees.  (<;)  It  grows 
to  some  extent  out  of  the  language  of  the  Patent  Act. 
/  Thus  tax  we  have  been  spealdng  of  the  great  claaa  of  cases 
where  no  question  of  iraod,  malice,  gross  negligence,  or  oppression 
intervenes.  Where  either  of  these  elements  mingle  in  the  contro- 
versy, the  law,  instead  of  adhering  to  the  system,  or  even  the 
language  of  compensation,  adopts  a  wholly  different  rule.  It 
permits  the  juiy  to  give  what  it  terms  punitory,  vindictive,  or 
exemplary  damages ;  in  other  words,  blends  together  the  interest 
of  eocietry  and  of  the  aggrieved  individual,  and  gives  damages  not 
only  to  recompense  the  sufferer  but  to  punish  the  offender.  Ihis 
role,  as  we  shall  see  hereafter  more  at  large,  (cZ)  seenu  settled  in 
England,  and  in  the  general  jurisprudence  of  this  country.  (1) 

There  are  other  considerations  as  to  the  limits  or  boundaries 
'  of  compensation,  to  which  we  shidl  be  obliged  hereoiter  to 
[  39  ]  call  the  reader's  attention,  under  the  head  of  Beeot^mient, 
which  embraces  an  interesting  class  of  cases  growing  ont  of 
equitable  deductions  to  be  made  from  demands  in  specified  cases ; 
to  this  subject,  or  one  closely  connected  with  it,  I  shall  now  only 
very  generally  advert,  {e) 

Suppose  the  case  of  a  plaintiff  who  has  sustained  positive 
injury,  but  whose  loss  has  been  made  good  by  charitable  contri- 
bution: suppose  a  man  beaten,  and  to  incur  a  surgeon's  bill, 
which  is  paid  for  him  by  some  benevolent  pereous,  can  he  still 
recover  against  the  assailant  i  Cases  of  this  kind  have  been  put 
by  eminent  judges,  in  a  manner' which  implied  they  entertained 
no  doubt  that  the  charitable  relief  would  be  altogether  thrown 
out  of  view  in  determining  the  legal  rights  of  the  parties.  (/*) 

(t)  nenoti «.  Ead«8orew  Co.,  S  Slary,  (e)  Scepod,  ClupL  rVTI 

p.  40£.    Bee  pcwf.  Chap.  Ill  (/)  'Hndal,  J.  and  Park,  J.,  Tate  •. 

(rf)  Chap.  XVra.  Whyte,  4  Biny.  JK  C,  *1t. 

(1)  See  bIm  Graham  v.  Bod«T,  S  Tkt,  141. 
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And  this  seemfi  the  general  mle  in  cases  of  tort.  So  in  an  action 
for  collision,  it  was  held  in  England  that  tlie  defendant,  \>j  whose 
n^^gence  the  injniy  was  Bost^ned,  conld  chum  no  deduction  for  . 
the  bet  that  the  plaintiff  had  already  recovered  s  large  part  of 
his  claim  from  the  nnderwriters.  (ff)  80  in  a  case  of  false  repres- 
entation, the  defendant  is  not  allowed  to  defeat  the  action,  hy 
showing  that  ihe  plaintiff  had  obtained  for  the  property  what  he 
had  paid  for  it.  (A)  Bnt,  on  the  other  hand,  wh^  we  come  to 
oonnder  the  tnbjeet  of  Beconprnent  we  shall  see  that  in  cases  of 
contract,  as  a  general  mle,  the  plaintiff  can  only  recover  to  the 
extent  of  his  actual  injury,  and  that  if  that  ii^nry  has  been  made 
good  in  any  way,  guch  compensation  goes  to  reduce  his  claim,  (i) 

Upon  iha  whole,  in  review  of  this  branch  of  Our  subject,  it 
must  be  conndered  inaccurate  to  say,  that  legal  relief  is  commen- 
nirate  with  the  injury  sustained,  or  that  the  sole  object  is  to 
fomiBh  compensation.  In  ordinary  cases  of  contract,  the 
remuneration  most  be  less ;  in  casea  of  tort  it  may  be  more. 

Having  thus  exhibited  the  general  principles  on  which  the 
law  of  this  matter  is  based,  we  shall  proceed  to  examine  more 
minutely  the  amotmt  of  compeosation  awarded  in  particular 
cases.  In  doing  this,  very  considerable  difficulty  will  be  [  10  ] 
found  to  stand  in  the  way  of  our  efforts  to  make  any 
arrangement  of  the  subject,  adapted  to  our  eystem  of  joriepnidence, 
and  at  the  sMne  time  logical  and  scientific. 

Xn  endeavoring  to  apply  the  role  of  damages  to  the  different 
actions  used  among  ns,  one  broad  line  of  distinction  presents 
itself ;  that  between  real  and  personal  property.  This  dia^ction, 
deriving  its  ori^n  from  the  feudal  system,  is  so  firmly  established, 
and  onr  mles  of  proceeding,  and  even  the  right  itsdf,  bo  depend- 
ent on  it,  that  in  no  general  coDsideration  of  onr  law  can  it  be 
disregarded. 

I  have,  therefore,  first  treated  of  actions  for  the  recovery  of 
real  propoiy ;  of  suits  to  enforce  remedies  for  the  intermption  or 
dimiuattou  of  its  enjoyment,  and  of  those  upon  contracts  relating 
to  it  Hie  first  division  embraces  the  action  of  ejectment,  with 
its  subeddiary,  treepase  for  mesne  profits  and  dower.  The  second, 
actions  for  trespaas  to  lands ;  including  proceedings  in  regard  to 


(?)  Tate.  t.  ■Whyte,  4  Bhif.  JIT.  a,  ^      8«e  to  ama  prfnt,  StUM  tp.  WIAU,  U 
418.  Mel.,  p.  8fi6. 

(A}  Hedbnr;  «.  W»,Um,  t  MtL,  24«.         (1)  Vidtpotl.  Ch.  Xm. 
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nuieances  and  waste.    The  third,  real  coTenants  and  contracts  to 
convey  land. 

Wlien  we  approach  the  snbject  of  pereoaal  propertf,.  new 
difficallaee,  whicii  grow  ont  of  the  fnriM  of  actioTi,  iwesent  them- 
selves  in  Hie  way  (kT  any  methodical  azrangement  of  the  subject 
These  iornm  have  long  been  firmly  estaldished  in  tlie  law  cd" 
England ;  &ey  exist  in  most  of  the  States  of  the  Union,  and  tiie 
roles  of  pleading,  evidence,  and  of  damages,  have  adapted  them- 

selves  to  their  arbitrary  and  illogical  airangemeut.  {j) 
[  41  ]  It  is,  therefore,  impoanble  to  disr^ard  them.    At  the  same 

time,  I  have  endeavored  to  adopt  an.  order  somewhat 
differ^it  and  more  reasonable,  than  that  which  they  soggest. 


!)(>aglaA,  1  JL 
Bl.,  p.  848 ;  Kyre,  Q  J.,  in  TaniOT  t, 
H«wfao*,  B.  S  P«IL.  p.  478 ;  Abbott,  C. 
J.,  in  OrtoD  v.  Butler,  6  B.  ±  A.,  p.  6M. 
See  ilao,  Chittj'B  Pleadings  toL  L,  p. 
110,  in  note.  "  Settled  form*  of  actions," 
B^d  Tlndal,  a  J.,  in  WilUim*  v.  Holland, 
10  Bing.,  118,  "adapted  to  different 
grlevancea.  mntribata  much  to  the  eer- 
ti^n  adminiatfatioQ  of  justioe."  More 
Tsluable  teBtimooy  wa«  borne  to  their 
importance  bj  the  £nglUh  eoDUnon-law 
commiasionera ;  the  great  refonns  effected 
by  whom,  bear  witneea  Ijiat  they  were 
not  aindd  to  innovate.    They  My,  Third 


_..  .  _. K  (except  that  of  eject- 
ment), any  eansiderable  change  would 
be  expedient.  It  ia  not  that  we  are 
Inaansntle  to  eertaiu  Imperfections  and 
incoDveniences  inctdent  to  these  forms, 
for  we  feel  that  their  elaasifieation  Is 
arbitrary  and  otherwise  defective.  Bnt 
In  this,  as  Id  so  many  other  saaeB,  we  are 
presented  with  a  caolce  of  difflcaltiee. 
To  those  who  have  observed  the  Ineon- 


of  fixed  formaof  action,  it  will  be  scarcely 
donbtfal  that  they  are  an  invention  it 
'it  and  importanoe.    They  tend 


of  the  chief  objects  of  tnriaprudence ; 
they  form  a  valuable  check  to  vagueness 
and  prolixity  of  statement,  and  in  this 
and  other  rcBpects,  they  are  eeaential  to 
ths  convenient  application  of  the  mlea 


of  pleading,  a  system,  the  peculiar  ad- 
vantages of  which  we  have  elMwher« 
endeavored  to  illnstnta." 

With  all  that  respect  for  tiibjadgment 
of  these  oommluioDers,  which  theSr  repu- 
tation as  lawyers,  and  Aelr  still  greaiter 
reputation  a«  law-refbrmera.  Is  «*leDl»ted 
to  exAte,  It  i«  diffisnlt  to  yield  usent  to 
this  reaaoning  on  the  fornii  of  action. 
Two  draUar  eontraeta  are  made ;  one  te 
sealed  and  the  other  not  It  Is  evident 
tliat  the  tight  to  relief,  or  In  other  words 
the  rigia  o^  action,  is  tn  both  casea  pre- 
cisely tiie  same.   How,  tiian,  does  it  tend 


covenant  must  be  brought,  while  assump- 
rit  onlv  will  lie  on  the  other  T  The  right 
of  aetion  uainst  an  agent  is  the  same 
(provided  fraud  or  muice  do  not  inter- 
e),  whether  cooridered  as  a  breach  of 


be«i  arrested,  beeanae  a  oonnt  in  asstpDn- 
tit  was  iiiadvertentiyj<dned  with  one  in 
case  t  See  Corbett  v.  Parkington,  8  Bam. 
A  Gra,,  f.  868 ;  and  Lovett  *.  Fell,  SS 
Wind.,  p.  869.  As  to"vuaenesi 
prolixity,"  the  former  wUl  always 
checked  bv  the  (nndam«)tal  rolet 
evidence,  tnat  the  prooft  must  follow  ths 
allegations;  and  as  to  the  latter,  H  never 
would  exist.  If  not  fostered  by  the  per- 
nicious system  of  taxing  costs  by  Hie 
fbllo.  Our  ehaneery  jonsprudenee  well 
Illustrates  this.  AUUinequltvlsproitz 
because  It  is  paid  for  by  the  folio.  It  la 
not  vague  1  on  the  oontrary,  the  preidse 
grievance  complained  of  can  almost  al- 
ways be  ascertained  with  Infinitely  more 
certainty  than  ftara  a  common-law 
declaration.  For  alter  all,  the  proposed 
ends  are  not  attained.    What  more  vague 
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Hie  thing  called  in  the  coramon  law  a  form  of  action  is, 
strictly  speakiiig,  a  form  of  words  made  requisite  to  amert  a 
right  ef  aatioru     Urns,  if  the  plaintiff  held  the  mere  written 


than  m  declaimtion  In  trover,  or  on  th« 
money  eomita  ?  Wli&t  more  prolix  tluin 
•  dMlanttloo  i*  coTenant,  with  k  doxen 
breaches  aod  »  count  for  er^iy  breach  1 
Ai  to  tlie  mlei  of  pleading,  the  experience 
of  theEnglW)  lyitem  Is  itself  proof  that 
the  Ibrme  of  action  are  in  no  «i«e  vanted 
to  leciiTe  the  logic  of  that  Byetem.  The 
•rbitm^  pteaiSngi  for  the  dtfentt  are 
there  entirely  abandoned — the  general 
'  laRie  hai  ^ren  way  to  rational  and  in- 
telligible (tatementa  of  the  real  caoBe  of 
defense.  When  the  form*  of  plvu  are 
abandoned,  why  ^ould  the  forme  of 
ifccWalioiu  be  retained  J  If  the  general 
ienie  ts  not  easential  l«  the  rale*  of  plead- 
ing, why  are  the  forms  of  debt  or  troTerf 
In  fket,  tlie  (brms  of  action  are,  In  my 
hnmble  judgment,  the  greatest  barrier  to 
the  proper  application  of  the  beat  part  of 
the  acience  (tf  pleading,  that  which  ii 
directed  to  the  elnglenen  and  eertunty 
of  the  ierae.  In  rt^rd  to  the  rolee  of 
damage,  the  remlta  of  the  system  are 
cmineDtly  illogical ;  thai,  for  initance, 
take  Uie  csw  of  a  tortlona  removal,  con- 
venion.  and  sale  of  personal  propertr — 
the  plaintiff  hs«  three  dietlnct  remeiuea, 
and  In  each  the  rule  of  (tamnges  is  differ- 
ent; Ifhe  adopt  amnmpdt,  on  the  euant 
for  monCT  h»d  and  reeeived,  he  ean  only 
recoTOT  the  amount  of  the  actual  proceeiu 
<rf  the  property.  If  teover,  he  will  be 
allowed  tia  highest  valne  at  any  time. 
before  trial ;  and  If  tresposB,  he  can  have 

TindletiTa   damages    '~    """ 

Onenlfoft  Bpidmee,  ^ 
pott,  Ch.  XIX..  TroTer. 

It  leemB  to  me  very  plain,  fhmi  tlie 
coime  of  legal  reform  both  in  England 
and  in  this  eoantry,  that  we  are  rapidly 
ten^ng  towardi  the  abolition  of  all 
arUtrary  fbrms  of  action.    lAns,  in  Mas- 


amend  llie  plaintiflTs  proeeedinge,  by 
giriag  blm  leave  to  change  his  form  of 
action.— Wiley  «.  Tale,  1  Mtt.,  p.  BBS. 
What  is  this,  ho'weTer,  but  to  leave  the 
trap  set  for  the  anwary,  to  be  opened  or 
not,  acconUng  to  the  discretion  of  the 
tribnnaL  And  no  one  who  ever  has  had 
bis  lights  dependent  on  discretionary 
power,  will  tbwet  Lord  Camden's  glow- 
ing word* ;  "  IMscretion  is  the  law  of 
^rrants:  it  Is  always  nnknown;  it  Is 
mfferent  In  different  men ;  it  is  casual, 
ud  depend!  on  constJUitioD,  temper,  and 


panion.  In  the  best  It  is  oftentboea 
oaprtee ;  In  the  worst,*  every  vice,  tiMy 
and  pesdon,  to  which  human  natnre  la 
liable," — Argmneni  tn  Hindson  «.  Eers^. 

Bnt  the  eontrorer^  is  as  old  aa  the 
lime  of  Cicero  ;  no  lawyer  can  be  ignor- 
ant of  the  ri^cole  with  which,  in  his 
oration  for  Unrena,  he  overwhelniA  the 
verbiage  and  formulas  of  that  day  :  Hoe 
JUri  bellitiiiiM  pontt;  fimdut  Bibintu 
vtem  at ;  iaano  mau  ;  dtinda  JuScium  : 
noluerunl. — Ham  nan  permiAUa  prmAtrt 
hgibu*  tlltHt  amttitula,  ta  jvir*eotuidbt- 
nan  ingeniU jpUraqut  eomipta  at  depru- 
(Nifii  tttnf — Judetn  inepliU  fiiatta  sunt 
omnia — Mnm  t*l  eonfmpftNn  tt  abjttiitm. 
— Oi*t  pro  Murena. 

Since  the  above  was  published  in  the 
first  edition  of  this  work,  Its  prognoatica- 
tiona  have  been  justified  In  England 
and  In  at  least  two  of  the  States  of  the 
Union,  In  Hew  York,  lo  April,  18«, 
aa  act  was  passed  entitled,  "An  Act 
to  rimplify  and  abridge  the  Practiae,  " 
Pleadings,  and  Proceedings  of  the  Conrts 
of  this  Slate,"  the  preamble  of  which 
is  aa  follows :  "  Whereas,  it  Is  expedient 
that  the  present  forma  of  actionB  and 
pleadings  in  cAaes  at  eommon  law 
should  be  aboliahed,  and  that  the  dia- 
tinetion  between  legal  and  equitable 
remedies  should  no  longer  eaotlniie,  and 
that  a  uniform  course  of  proceeding  In  all 
cases  should  be  eBtabltshed."  And  in 
aceordance  with  this  preamble,  the  act 
DOW  known  as  the  Code  of  Procedure 
goes  on.  In  section  69  (B2  of  the  Code  of 
ISBl),  to  enact  that  "Ae  disUnctloa 
between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  snoh  a«- 
tjons  and  snlts  heretofore  e^dsUng  are 
abolished,  and  there  shall  be  In  this 
State  hereafter  but  one  form  of  actjjin  for 
the  enforcement  and  protection  of  private 
rights,  and  the  redress  of  private  wrongs, 
which  eliall  be  denominated  a  dvU  ao- 
tion."  But  tiiongh  the  forms  of  action 
abolished,   the    distictlon   between 


H,  188,  lel.  S  Sandford.  S.  K  O.,  MB. 
By  g  140.  all  the  forms  of  fdeodinx  here- 
tMbre  existing  Ineonststent  with  l£e  pro- 
visions of  this  act  are  abolished,  and 
hereafter  the  forms  of  pleading  in  civil 
actions  in  courts  of  record,  and  the  mlea 
by  which  the  snfBoleocy  of  the  pleadings 
is  to  be  determined,  are  modified  as  pre* 
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promise  of  a  defendaDt,  it  was  made  oecesaary  by  the  common 
law,  in  setting  ont  Hm  cause  of  action  in  a  shape  fit  to  be  con- 
sidered bj  tiie  coort,  to  arer  that  the  defaolting  party  *'  undertook 
and ^wnised"  to  pay  and  perform.    If,  however,  the  written 


acribed  by  thU  kct"  And  tha  Code  dieii 
gOM  on  to  define  the  tanetioiu  Bud  reqni- 
•Itea  of  Oxt  new  fdeadinga,  the  oomplaint, 
the  demnrrer,  the  ftDBwer,  aod  the  reply. 
g  16S  provides  that  CTery  pleading  in  • 
eoart  of  r«eord  mnit  be  lubacribed  by 
Q)s  part^  or  hll  sttomej ;  and  when  any 
pleading  ia  verified  (by  oath),  "  every 
BDbieqaMit  pleading  ezeept  a  demuirer 
nniit  be  Tenfied."  By  §  lee,  erery  ma- 
terial allegation  of  the  eomidaint  not 
•pecificalij  eonDoverted  by  tke  anawer 
ai  prescribed  in  §  149,  and  eve^  material 
allegation  of  new  matter  in  the  anawer 
Bot  Bpeijfically  ooctroverted  by  t!ie  reply 
as  prwcriWIlB  §  168,  ■hall,  for  the  pni^ 
poeea  of  the  action  be  tnken  as  tme.  In 
regard  to  tke  tuMact  of  iJiie  tireatiiK,  the 
Code  contain*  uie  fotlowlag  provirion, 
g  a7e(asa  of  the  Code  of  1848):  "When- 
ever damages  are  recoverable,  the  plain- 
tiff may  cUim  and  reoover  If  h«  show 
himself  entitled  thereto,  any  rate  of 
damages  which  he  might  have  heretofore 
recovered  for  the  tame  caoae  of  Mtioa" 
Under  th«  ijstem  of  the  oommon  law,  as 
I  have  abeady  odd,  and  as  we  ihaU  have 
frequent  oecBaion  to  see  in  the  progreM 
of  (Ml  work,  the  mle  or  meaanre  of 
damages  depend*  not  only  on  the  eauu, 
.  bnt  on  the /orm  of  Betion---that  il  to  My, 
the  game  r^ht  may  be  aet  np  in  different 
forma,  and  the  amount  of  recovery  will 
be  dependent  on  the  form  employed.  It 
will  be  neeewary  for  the  pleader  to  bear 
tbla  in  mind  in  setting  ont  the  relief  he 
Beeka  nnder  the  new  syitem. 

In  Maeaaehiuetts,  too,  an  act  paaaed  on 
the  S8d  Hay,  18S1 ;  Seoa.  Iav*  of  IBBl, 
o.  3SS;  endtjed,  "AaActtoamend  aome 
of  the  Proceedinga,  Practice,  and  Rnlea 
of  Evidence  of  the  Court*  of  thii 
commonwealth,"  has  wrought  very  ma- 
terial change*  in  the  procedure  of  that 


"•niareihaUbeonly  three  divialonaofpei^ 
Mnoi  aodona.  Flat,  Aeiiom  of  Oantraet, 
which  shall  include  those  now  known 
as  actions  of  Aammpeit,  Covenant,  and 
Debt,  except  for  nenaltlea.  Second,  Ae- 
tiotu  of  Tori,  whioh  shall  include  those 
now  Icnavn  aa  actioos  of  Trtepaaa,  tre«- 

ri  on  the  caae.  trover,  and  alt  actions 
penaltiea.    Third,  Actiont  af  Rtple- 
•in.      g  %  deoUrea,  among  other  things, 


that  no  averment  abal^be  madewhidi 
the  law  doe*  not  reqoire  to  be  proved, 
and  that  only  the  snlislaBtlTe  beta  neoea- 
sary  to  coneUtute  the  cauee  of  action 
shall  be  stated,  withont  nnneceesary  ve^ 
blage  and  with  snbatentiaL  <xt\»iBtj; 
one  oount  and  no  more  to  l>e  Inaertod  for 
each  cauae  of  ac^on,  but  any  number  of 
breaehes  may  be  aeucned  In  each  count ; 
and  aboliabea  Uie  acUon  of  trover,  g  6. 
"  None  of  the  provinons  herein  contained 
shall  be  deemed  to  diange  any  of  the 
rules  of  evidence  or  the  mouore  of  dam- 
agea"  §  fiO.  "The  general  issue,  aa 
heretofore  uied  in  all  acliona.  except  real 
and  mixed  actioos.  Is  abolished,  and  in 
place  thereof  the  defendant  shall  file  an 
answer  to  the  declaration."  g  22.  The 
answer  shall  deny,  in  clear  and  positive 
tenua,  every  substantive  &ct  intended  to 
be  denied  (n  each  coant  of  the  deelan- 
tion  separately,  "or  ahall  declare  Vba 
defendant's  Ignuranoe  of  the  fact,  ao  that 
he  can  neither  admit  nor  deny,  but  leave* 
the  plaintiJT  to  prove  the  same.'  g  £8. 
Provides  a  repticaUon  to  the  answer. 
8  Be.  An^  lubatantive  bet  alleged  with 
substantial  preciKon  and  certainty, 
and  not  denied  in  elear  and  pre- 
oise  terms,  shall  be  deemed  to  be  admit- 
ted, but  no  party  ahall  ba  requirod  ac 
permitted  to  state  evidence.  |§  SB,  W, 
100,  101,  and  108,  provide  Ibr  Interr^ia- 
torie*  to  be  administered  by  either  plam- 
tiff  or  defendant  to  the  oppceite  party,  to 
be  answered  under  oath.  There  are 
otiier  provijuona  in  r^ard  (o  tobI  and 
mixed  actiona;  and  a  schedule  of  finms 
for  declantion*  and  answers  ia  attadied 
to  the  act. 

Tlius,  in  two  oonalderable  St«tea  of  the 
Union  the  eommon  forms  of  {heading 
may  be  said  to  be  done  away ;  wbUe,  at 
the  same  time,  the  rights  oiF  parties  re- 
main sniKtantiBUy  as  they  are  eetabliiiied 
and  declared  by  that  body  of  juriq>ro- 
dence.     Equitable  relief  is  still  to  be 

even  on  the  settled  principle*  of  equity 
w  ;  and,  therefore,  we  are  still  obliged 
to  keep  in  mind  and  to  understand  the 
fitndanieDtal  divluon  between  oommoa 
law  and  equity. 

Nor  do  any  tbrma  of  aetion,  nor  the 
distinction  between  law  and  eqtbty  ezlit 
in  Louisiana  or  Texas.  In  the  latter 
State,  lu  Bobbins'*  Adm'r  v.  Walter*,  S 


Digitized  .yCOOgle 


CHAP.  I.]  DinSIOH    OF    TEE    SUBIEXJL  41 

prraiuBe  wib  clothed  with  the  eancti^  of  a  Beal,  then  it  becuna 
necesHaiy  to  allege  that  the  defendant  "  covenanted"  to  perform, 
£c.  And  if  theee  phrases  were  ,not  osed  in  the  instances  where 
they  were  declared  reqtdsite,  the  canse  conld  proceed  no  further 
till  the  error  was  amended.  The  expediency  of  these  fortns  c^ 
action  has  been  greatly  disenssed  ever  since  the  commencement 
of  the  efficient  legal  reforms  which  do  honor  to  oar  centniy,  and 
to  die  names  of  Bentham,  Bonully,  and  Liringeton. 

One  distinction  prceeuta  itself  too  pMnly  to  be  over-    [  12  ] 
looked ;  that  which  s^wrates  those  oases  where  the  damages 
are  wholly  at  large,  and  nnder  tlie  control  of  the  tribnnal, 
&om  those  where,  ander  the  name  of  a  panal^,  or  of  [48] 
liquidated  damages,  the  parties  have  endeavored  either  to 
fix  the  predse  amount  of  compmsation  for  the  breach  of  contract, 
or  at  least  to  define  some  limit  beyond  which  that  compensation 
shall  not  go.    l^e  first  claas  comprehends  the  gre^  heads  of 
assumpsit  and  covenant,  so  far  as  neither  liquidated  damages  nor 
penalty  are  named  in  the  contract,  because  in  no  case  of  personal 
actions  is  the  rule  of  damages  affected  by  the  mere  addition  or 
omiaeion  [of  the  seal ;  and  includes  suits  on  notes  and  biUs  of 
exchange,  policies  of  insurance,  on  contracts  for  the  sale  and 
warranty  of  chattels,  actions  against  common  carriers,  by 
surety  against  principal,  those  growing  out  of  the  contract   [  44  3 
of  agency,  and  generally  all  agreements,  whether  nnder 
seat  or  otherwise,  which  do  not  attempt  to  fix  the  damages  for 
their  Tiolaticni. 

A  subordinate  division  of  lliia  claas  indades  those  cases  whwe 
covenant  (still  withont  penalty  or  liquidated  dami^ges),  mnst  be 
brought,  and  where  assmnpsit  will  not  lie,  as  on  charter  partaes, 
assignments  of  judgments,  and  other  sealed  instnmients. 

Hie  second  class  conjprehends  the  cases  coming  under  the  head 
of  the  common-law  actions  of  assumpsit,  debt,  and  covenant, 
as  controlled  by  penalties  or  liquidated  damages  stated  in  tlie 
contract.  In  this  branch  of  the  enbject,  I  have  treated  first  of 
the  penal^  and  the  weight  given  to  it  in  fixing  the  measure  ot 

7kz(>tiiL,-1>0,ai««onrtBiTi,"'n]eeom-  Id  Enoland,  too,  fomu  of  MtloD  an 

mon-lsw  foniu  IwTe  nerer  b««ii  obaerved  oompletdy  abolUud  bT  the  Common 

to  our  eonrta,  and  with  ui  ndta   are  I«w  Procedure  Aota  of  SOth  Jane,  1S5S, 

brought  by  patition  and  anaver;   we  and  of  ISth  Augatt,  18H.    The  Bortm 

rvcognUa  no  dWnolion  between  law  and  Law  Beporter  for  Febniarj,  18116,  r— 

eqnlt^,  and  have  no  inch  aetiona  aa  tro-  talni  a  rammatv  of  theee  a-*-  ->^"~ 

rrt  and  deUnne.'— 3.  P.  Carter,  it  id  v.  Oxe  author  of  tide  work. 
Tallaoe^  3  3)aw«  B..  SOS. 
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damages — ^where  thej  fall  Bh<nt  of  it,  and  where  they  maj  exceed 
itB  amount ;  and  secondly,  of  thoee  caaee  where  the  agreem^it  of 
the  partiea  is  condajdve  on  the  jjnanttim  of  compensation. 

lliis  dieposee  of  the  subject  ot  actions  arising  npon  contracts; 
and  tlie  remainder  of  the  work  treats  of  torts  to  persons  and  -per- 
gonal proper^,  ibs  common-law  actions  c^  case,  trover,  i^evin, 
and  detinue,  beiiig  included  under  this  iiead.  In  tiiis  branch  4^ 
the  subject  are  embraced  tlie  actions  of  replevin,  suita  against 
sherifis  and  public  officers  for  breach  of  duty,  and  in  general  all 
tiuxe  oases  where,  though  the  form  of  the  action  is  in  tort,  a  pre- 
cise measore  of  damages  has  been  adopted,  or  at  least  approached. 

It  will  be  seen  that  this  division  is  very  far  &om  b^ng  alto- 
gether satiafactory.  Aseumpat  and  case  proper,  assampsit  and 
trover,  are  very  often  codrdinate  remedies.  The  same  is  true  of 
debt  and  assumpsit,  debt  and  covenant ;  trover  and  treepaes  may 
often  be  bronght  indifierentiy ;  and  the  role  of  damages,  as  I  ahaU 
have  occasion  to  show  more  fully  hereafter,  differs  with  the  form 
of  action  adopted.  I  still  hope  that  this  arrangement  will  be 
found  at  once  substantially  convenient  of  reference,  and  adapted 
to  the  jHuiciplee  of  the  matter  before  us.  The  various  heads  of 
interest,  when  allowed  as  damages,  recoupment,  pleading,  prac- 
tice, and  evidence  with  reference  to  the  subject  of  this  treatise, 
and  damages  with  reference  to  speoial  statutes,  will  be  found 

separately  discnsaed.  {k) 
[  45  ]  Before  entering,  however,  on  the  examination  of  the 
measore  of  compensation  in  the  various  cases  above  referred 
to,  it  will  be  proper  to  obtain  a  general  idea  of  the  boondaries  of 
this  branch  c^  our  jurisprud^ce,  by  investigating  the  rules  which 
govern  the  allowance  of  damages  where  the  injury  done  is 
extremely  trifling  or  menij  noiAinal;  and  those  which  deny 
relief  for  injury  remotely  resoltisg  tnaa  the  principal  il)^;al  act. 
Having  thus  ascertained  what  damages  are  given  in  cases  where 
no  subedantial  iiynry  is  done,  and  the  general  limitations  imposed 
on  the  ri^t  to  relief  where  actual  loss  has  been  sustained,  we 
shall  be  better  able  to  enter  upon  the  more  minute  inquiry  which 
'  awaits  ns.    We  are,  therefore,  first  to  speak  of  the  subject  of 

{k)  I  hsTs  made  one  exeeption  to  the  log  of  actions  for  fMndalMt  reprtMnto- 
complete  separation  of  actioas  affecting  tions  on  lales,  hare  discussed  botli 
real  and  personal  property,  and  in  treat-      branches  of  the  subject  together. 
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BxvoBB  proceeding  to  consider  ^  measore  ot  legal  compensation 
in  caeee  where  actnal  lose  is  Bosf^ed,  it  will  be  px)per  to  examine 
the  mle  of  Notmnal  Damages  as  contra-distingaished  fi-om  aiii- 
tkmUal  Damages. 

We  sbaU  have  &eqaeut  occasion  hereafter  to  notice  that  the 
common  law,  as  a  general  mle,  only  gives  actual  oompensatioD  in 
cases  of  actual  injury.  The  object  of  the  snit  is  to  obtain  remn- 
neration  for  loss  actnallj  snstained.  If  it  appear  tliat  though  the 
defendant  is  in  fitnlt,  still  that  the  plaintiff  is  not  injured,  he  can 
have  no  relief  It  is  wtjwria  «me  daarmo.  'As  fax  back  as  the 
Tear  Books  it  is  said,  "  B  a  man  foige  a  bond  in  my  name,  I  can 
hare  no  action  on  the  case  yet;  bnt  if  I  am  sned,  I  may,  for  the 
wruig  and  damage,  though  I  may  avoid  it  by  plea."  (^  And  bo 
Lord  Hobart,  0.  J.,  Bays,  "  There  mnst  be  not  only  a  thing  done 
amisse,  but  also  a  damage  either  already  fallen  upon  the  party,  or 
else  inevitable."  (m)  Equity  often  proceeds,  quia  tiinat,  in  the 
exercise  of  her  preventive  powers  to  arreat  the  threatened  injury, 
and  there  were  some  early  bnt  now  obsolete  proceedings  of  the 
same  character  at  law ;  (»)  bat,  as  a  general  rule,  it  may  at  present 
be  con^dered  well  settled  that  the  relief  of  the  common  law  is 

ri)  IB  H.,  B,  44.  before  kcj  dMra*  or  vexatloii.    4.  An 

/m)  WsteT«r  s.  FMenwa,  ITa&aH,  MS.  Audita  qutrda   befora   tmy    exeeution 

(n)  "And  note,"  aayi  Lord  Coke,  "that  Umed.     fi.   A  Curia  Clauatnda  bel(V« 

tliere  bo  tlx  irrltB  tn  lav  that  may  be  any  dehnlt  or  moleatatlon.     S.  A  luiM- 

Dntntained,  ftito  linul,  bcfbre  any  mo-  Juila  vtxat  before  any  dUtr«ue  or  tnoleat- 

leMatlon,  dietmse  or  impleading,  aa  I.  A  stlon.    and  Oieae  be  eolled  bmiia  onitei- 

man  may  have  hia  wilt  otnteiiu(whereof  patia,  writt  of  OTeTestion.'' — Colu  lit, 

litUeton  here  ipeaki),  before  he  be  die-  100  a.     Stor^t  Sqmtg  Junapntdenet,  gg 

trayn^     2.  A  Warraalia  Carfm  before  780  and  B2A, 
be  be  impleaded.     S.  A  Morutrmrrvnt 
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only  to  be  obtuned  by  thoee  vbo  have  soffered  actual 
[47]   inJTiTy.    Thie  propoeiiion  is,  however,  subject  to  the  modi- 
fication which  we  shall  now  proceed  to  consider  in  relation 
to  nominal  damages. 

Wherever  tiie  breach  of  an  agreement  or  the  invasion  of  a 
right  is  established,  the  Ti^gHali  law  infers  some  damage  to  the 
plaintiff;  and  if  no  evidence  is  given  of  any  particular  amount  of 
loas,  it  declaree  the  right  by  awarding  what  it  temu  nominal 
damages,  being  some  very  smaU  snm,  as  a  forthing,  a  penny,  or 
sixpence — UK  Jub,  t5»  remediwn.  "Eveiy  injury,"  sud  "Lard 
Holt,  "  imports  a  damage."  (o)  80  again,  in  the  same  cose  as  else* 
where  reported,  his  liOrdship  said, — 

"Hj  brotlier  PoweD,  indeed,  thinks  thftt  in  action  npon  the  case  U  not 
maintainable,  becanse  bere  is  no  hnrt  or  damage  to  the  plaintiff;  but  mirelj, 
tmrj  iiguF7  imports  a  damage,  thoogh  it  does  not  ooat  the  partj  one  &rthing, 
and  it  is  imposdble  to  prove  the  contnty,  for  a  dainage  is  not  merely  peconiaiy ; 
bat  an  injury  imports  a  damage^  where  a  man  ig  thereby  hindered  of  his  right 
As  in  an  action  fi:^  alanderons  words,  though  a  man  does  not  lose  a  penny  by 
reason  of  the  speaking  them,  yet  he  shall  have  an  action.  So  if  a  man  pT«s 
another  a  caff  on  the  ear,  though  it  cart  him  nothing,  no,  not  so  much  as  a 
litUe^iae&yleAiyetheBhaUhavehisaction,  fbr  itiBapersonaliqjury.  So  a  man 
shall  have  an  action  against  another  fbr  riding  over  his  ground,  though  it  do 
him  no  damage,  for  It  is  an  invadon  of  his  proper^,  and  Hi*  other  has  no  right 
to  come  there."  Cp)  (1) 

"  Wherever,"  says  Mr.  Sergeant  WilliamB,  "  any  act  injnres 
another's  right,  and  would  be  evidence  in  ftitnre  in  fbvor  of  the 
WTong-doer,  an  action  may  be  maintained  for  an  invamon  of  the 
right,  without  proof  of  any  specific  injury."  (j) 

In  regard  to  the  right  invaded,  a  verdict  and  judgment  for  the 
gmallest  amount  is  as  ^ectnal  as  any  sum,  however  lat^ ;  for  it 
establishes  the  fact  of  the  plaintiff's  titie.    And  in  the  common 

(o)  AAby  «.  While,  1  jSofi^  19.  .  (;)  1  aamkden,9Ma;  HelloCRSpste- 

(p)  2  Lord  Bsym ,  p.  900.  num. 

(I)  The  foUowlng  oa««e  reot^fulis  the  right  to  reeorer  nondnal  damagei  for  the  bare 
In&iDgemeDt  of  a  right,  or  breach  of  contract,  nnaacompaiiied  by  any  actual  damage, 
Qidn  >.  Hoore,lS  JV:  71(1  £  P.  AmJiA),  4S1;  Hope*.  Alley,  B  raz.,  8>4;  Bondv. 
Hlltoo,  8  Jam  {y.  0.),  L.  R.,  149 ;  Ledbetter  «.  Horrii,  S  /£.,  048 ;  Elmel «.  KUnel, 
4  Ih.,  121 ;  White  k  Griffln,  /&,  189;  Nowtti  *.  Pag^  1!  C.  B.  S.,  «M3;  S.  C  a 
Sug.  Lai»  S  Bq.,  %%t ;  with  which  laat  caw  compare  Thame  v.  Boast,  IS  Q.  B.  B., 
808.  • 


Digitized  .yCOOgle 


CHAP,  n.]  VOUaSAL    DAUAQS.  45 

4 

csBe  of  treBpiiw  to  lands,  the  main  object  nsnally  being  to  deter- 
mine the  right,  this  principle  becomes  yeiy  important.  In  many 
<^  these  cases  it  mi^t  seem  at  first  sight  that  the  nuudm  iiyurta 
sine  dtaimo  applied,  and  that  the  law  'would  reftise  redreee.  Bnt, 
as  has  been  dearly  said  hj  the  Supreme  Ckimt  of  Comiecticiif,  in 
an  action  for  flowing  lands,  "  An  act  which  occamons  no 
other  damage  than  putting  at  hazard  those  rights,  which,  [  48  ] 
if  die  act  were  acqnieeced  in,  would  he  lost  bj  lapse  of 
time,  is  a  sufficient  ground  of  action."  (r)  (1) 

So,  again,  it  has  been  said  in  Maine,  speaking  t^  the  flowage 
of  lands,  "  Generally,  when  one  encroaches  on  the  inheritance  oi 
anotiier,  the  law  ^ves  a  ri^t  of  actaon ;  and  even  if  no  actual 
damages  are  found,  the  action  will  be  sustained  and  nominal 
damages  recovered ;  becauae,  nnlees  that  could  be  done,  die 
encroachment  acquiesced  in  might  ripen  into  legal  right,  and  the 
trespasser,  by  a  ctmtiniiance  of  bis  encroachments  acquire  a  per- 
fect title."  («)  In  regard  to  the  pecnniaiy  result,  the  effect  of  an 
award  of  nominal  damages  depends  on  die  statutes  regulating 
ooBta,  which  are  usually  made  to  depeudon  the  amount  recoveredf 
according  .to  the  nature  of  the  action;  bnt  this  branch  of  the 
<vnbject  will  be  found  more  particulariy  discussed  in  the  treatises 
on  coete- 

In  an  early  English  case,  well  known  as  that  of  The  Tunlmdge 
WeUt  Dippen,  if)  an  action  on  the  case  was  brought  by  the  plain- 
tifis,  who  were  dippers  at  Tnnbridge  Wells,  against  the  defendants 
for  dipping  widiout  being  duly  i^pointed ;  and  on  the  subject  of 
damage  "  diere  was  no  proof  of  the  defendant's  having  received 
any  gratni^,  other  than  general  evidence  that  the  employment  of 
dipper  is  attended  with  profits  which  arise  &om  the  voluntary 
contribution  of  company  rescoling  to  Tunbridge  Wells."  Hie 
Court  of  Common  Fleas,  in  noddng  die  objection,  said,  "  There 
is  a  real  damage  to  the  dippers  in  depriving  them  of  some  gratuity 
which  diey  would  otherwise  have  received,  perhaps  more  than 
they  might  tmly  deserve  for  their  labor  and  pains.  Besides,  an 
action  on  the  case  will  He  for  a  potnbH^  of  an  injory,  as  for 


Ca,  IS  Ohm.,  p.  US.  "  (()  Vellw  k  Ba&er,  '%WUt.,  414,  uina 

<i)  E>thonte  «.  StliuciD,  8  Am/.,  1S8.      1169. 

(1)  To  a  Uk*  effea  U  Buntt  *,  The  Saliabnt?  MumbaUriiig  Compcny,  B  A«t 
(jr.  H.),  4SS. 
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persnading  A  not  to  oome  and  sell  liia  wares  at  the-mariEet  of  B, 
the  lord  of  the  market  may  have  his  action." 

So,  again,  Balweqaentlj  in  an  action  on  the  case  for  a  enrduuge 
of  oommon,  it  was  bteld  that  the  pJaintiff  need  not  flhow  that  ha 
tnrned  on  anj  cattls  of  his  own  at  the  time  of  the  Bordiarge,  hnt 
(xaly  that  he  could  not  hare  enjojed  his  common  bo  boiefi- 
[493  ciaUjas  he  mi^t;  and  Nares,  J.,  commenting  on  the  Dip- 
pen' ease,  said  itwaBtiiereheldtiiata"f>n)6adfs"  damage 
is  a  sufficient  injm^  on  which  to  gronnd  an  action,  (u)  And 
^  prohable  "  ia,  perhaps,  the  more  correct  phrase.  An  invasion  of 
ri^t  heing  shown,  the  law  holds  injury  to  be  a  ptobaHe  reenlt, 
and  tiierefore  gives  judgment  i^ainst  the  wrongnioer.  Ia  otber 
words,  it  preenmee  some  damage  to  have  resulted  fi«m  the  wrong. 
And  tiie  principle  was  adhered  to  hj  the  King's  Bench  in  an 
action  on  the  case  for  injniies  to  a  ri^t  of  common,  the  jory 
having  fbnnd  a  veidict  of  one  fartlung,  and  a  nif^tm  to  set  aai^ 
Ihe  verdict  and  to  enter  a  nonsuit  being  denied,  (v) 

Bat  in  a  snit  brought  by  the  orwner  of  a  hoose  against  a  lessee 
fyr  opening  a  door  withont  leave,  the  prenuees  not  being  in  any 
way  injm^  or  weakeofid  by  the  opening,  the  court  tefoeed  to 
allow  nominal  damages,  and  resnitted  the  case  to  the  jury  to  say 
whether  the  plaintiff's  reversionary  interest  had,  in  point  of  &ct, 
been  prejudiced,  (w)  (1)  Tbia  case,  however,  does  not  prraent  any 
exception  to  the  general  rale,  for  the  court  evidently  considered 
that  a  verdict  for  nominal  damages  would  have  been  i^ht  if  Hiere 
had  been  any  pnx^  of  the  phuntiiTs  tiSe  being  affected.  So, 
again,  in  the  King's  Bench,  in  an  actitsi  on  the  case  for  the  fraud* 
nlent  imitati<m  of  the  pl^ntiff's  trade-marks;  the  jury  having 
ibond  a  verdict,  with  one  fiuihing  damage  a  motion  was  made 
to  enter  a  nonsmt ;  but  the  rule  was  refused,  and  Littledale,  J., 
said,  "The  actof  the deftndantswas  a&andagainst  tfie  plaintiff; 

(«]  Weill  V.  W&tllng,  3IF.  Blaci..  ISSS,  We  duQ  hereafter  lee  that  this  priue^le 

•ano  1779.     By  thli  dedikn  a  ^otnm  doe*  not  an^  ia  cue*  of  waste,  and 

of  Lord  Coke,  ui  Kobert  Mary's  oawi,  wm  ll»t  If  the  aamagee  then  ba  purely  pom- 

oreTTuled.     9  (7b.,  118.    "So.'aayBLDrd  Inal,  the  defendant  may  entojudgment. 

Coke,  "thatif  tJia  treqim  bt  m  muUl  Harrow SdMMl«.Ald«rtMi,SA>i.i!iW 

that  the  eommoner  haa  not  aoy  loss,  but  88. 

■nffielent  in  ample  manner  renuina  to  (w)  Tonng  •.  Sptneu',  10  B.  i  Ora,, 

him,  lie  Bhall  not  hftve  any  aetlon  for  It"  lU. 

(v)  Fludai  K  WadiwoTth,  S  Satt,  IH. 

(1)  Compare  Tlumu  v.  The  Belvldere  DelawKr*  Btdlro«d  Company,  1  IhU^tr 
(y.  J.),  2M. 
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a&d  if  it  occaaioited  hun  ao  specific  damage,  it  vas  still,  to  a  cer- 
tain  extent,  an  injnty  to  iiis  right"  (x)  (1) 

And  in  the  same  court,  in  an  action  on  the  coae  bron^t  hy  a 
tenant  against  his  landlord,  for  iUegallj  distraining  for  more  rent 
than  y/aa  dae,  it  appearing  that  the  proceeds  of  the  sale 
were  insnfficdsnt  to  satiBfy  the  rent  actoaUy  in  arrears,  the  [  50  ] 
joiy  fooBid  a  verdict  for  the  i^aintiff,  with  one  shilling 
damages.  A  motion  waa  made  to  enter  a  nonaoi^  hot  it  waa 
denied,  and  Denman,  C.  J.,  said,  "'Dtere  tbs  a  wrongfiil  act  of 
ttie  defendant,  and  thoo^  by  teaaon  of  the  value  of  the  goods 
taken  fUling  short  of  the  actoal  rent  doe,  no  real  damage  waa 
■natained,  yet  there  was  a  I^;al  damage  and  cause  of  action,  fot 
vltich  the  plaintiff  vas  entitled  to  a  verdict"^)  This  case 
cartieB  the  printajde  of  the  BngHali  law  to  ita  extreme  limit ;  few 
so  fiu*  from  the  plaintiff's  having  proved  any  damage,  it  was  ooa* 
clufitvely  shown  that  he  could  not  have  stdEered  any ;  and  on  tiie 
contraiy,  the  defiendant  waa  the  real  loser. 

■TSxaBf  aUo,  it  has  been  recently  held  by  the  EngUsh  Common 
Ileaa  in  an  actim  on  the  case  tot  deceit  against  the  secretaiy  of 
an  insorance  eompuiy.for  &Iae  rej^vsentations  as  to  the  manage- 
ment and  affairs  of  the  company,  whereby  the  plaintiff  waa 
indoced  to  effect  an  insorance  with  them,  ihoo^  it  did  not  appear 
that  he  had  saBtained  any  positive  loss,  that  he  was  entitleid  te 
nominal  damages,  (z) 

The  principle  has  been  applied  to  the  diverd<Mi  of  water 
courses.  It  has  been  long  held  that  the  riparian  pro[«ietor  of  a 
stream  haa  a  right  to  the  nae  of  ita  wateta,  bat  it  has  been  doubted 
whether  he  conld  recova-  in  an  action  for  its  divemon  without 


_. Mtlu  |d««,th*t  the  dcel 

M  Taylor  >.  Heniker,  Bart,  13  Ad  ±  aUeged  that  the  pt^y  waa  of  leu  tbIim. 
mit,  48S,  whiofa  oToruled  the  oaaei  of  to  the  pl^Uff  than  tf  the  repreaenta- 
iTcmell  ■.  Orok«r,  Meo.  t  it.,  ITS,  and  tlona  aotaplafncd  of  had  boon  tnie,  aad 
WUkbuoa  k  Terrr,  1  M.  A  Bi*.,  SIT.  thattlndd.a  J-aaid,  •"ThbcaaeraDgM 
See  alsq  Bntta  v.  ^wardi,  8  Dtftio,  164,      )ta«U  wfthln  Pahl^  ■.  Freonan,  t  T.li., 

where  it  liaald  that  In  sau  for  iliegal       "    "  '  " *       '" ■■  "^ 

dlitren,  tf  no  actual  damage  !i  aat^ned, 
the  plabitlff  «ODld  at  moit  bat  reeover 
B<wnnal  dunaffea, 

(i)  FoDtlfia  n  Bignold,  8  8ooa  F.  R., 
.IM.  The  text  eontalna  iht  RibaMnoo  tit 
the  nwiglMl  iM(«tlMitit  dkonld  beno- 


ATcmell  ■.  Oroker,  Meo.  t  it.,  ITS,  and      tlona  ootaplafncd  of  had  boen  tnie,  aad 
~  ..-.-..     —       -      lladiG -"' 

rwtthlnF 

,ad  Bay« 

aOlMaf 

intwlthl 

whereby  (A«  piauU^f  n 

la  the  gronnd  of  an  aetio 


(1)  Compara  a  peonUar  oaae,  analogom  to  the  InbtngMnent  of  a  tiade^Dark, 
ICirdi «.  KlUng^  1  Cm*.  (jroMLX  83a.    Alao,  DbtIi  •;  En^tU,  S  £. /.,  MS. 
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ahowing  actual  damage,  {a)  (1)  It  is  now,  however,  well  settled, 
in  &TOI  of  the  right ;  and  if  the  infringement  be  establiahed,  nom- 
inal damages,  at  least,  will  in  all  caaes  be  ^ven.  (}]  (2) 

The  general  role  has  been  recognized  hj  the  Snpreme 
[  SI  ]  Court  of  New  York,  in  relation  to  peraonal  actions  as  well 
as  thow  affecting  real  -propexty.  In  an  action  of  trea- 
pass,  {o)  Bronson,  J.,  said,  "  If  the  plaintiff  succeeded  in  showing 
an  nnlawfol  entiy  npon  his  lands,  or  that  bis  fences  ex  any  poTti<H> 
of  them  were  improperly  thrown  down  and  his  fields  ei^>oeed,  be 
was  entitled  to  a  verdict  for  nominal  cUanaget  at  the  least  It 
was  not  neceessiy  for  him.  to  prove  a  tfwn,  or  that  any  particular 
amocnt  <tf  damages  had  been  snstained.  Eveiy  nnaathorized 
oitiy  npon  the  land  of  another  is  a  trespass,  and  whether  die 
owner  suffer  much  or  UtUe,  he  is  entitled  to  a  verdict  for  some 
damages.**  ((2)  (3) 

So  in  an  action  of  trespass  for  false  imprisonment,  (e)  The 
plea  containing  an  allegation  t^t  the  trespass  consisted  in  arreet- 
ing  the  plaintiff  on  an  ezecation  on  a  judgment  in  trover ;  it  was 
replied  that  the  plaintiff  had  obtained  his  discharge  from  impris- 
onment, and  that  the  defendant  had  notice  of  the  discharge,  to 
which  a  demurrer  was  put  in ;  the  court  said,  "  Want  of  notice 
may  indeed  depress  the  damages  to  a  mere  nominal  sum,  but  is 
never  allowed  absolutely  to  excuse  a  trespass;"  and  there  was 
judgment  for  the  plaintiff. 

In  a  recent  ease,  where  fraud  was  diarged,  the  same  court  was 
equally  explicit  They  said,  '*  Actual  damage  is  not  necessary  to 
an  action.  A  violation  of  right,  with  a  possibility  of  damage, 
fomw  the  ground  of  an  action.  *  *  Once  establish,  therefore, 
that  in  all  matters  of  pecuniary  dealing,  in  all  matters  of  contract, 
a  man  has  a  legal  right  to  demand  that  his  neighbor  shall  be 


P>rker«.6r{nrold,lTC<M(n.,S8a    Plnm.       T*za»M.,ilM. 
laigh  p.  DkVKXt,  1  QOman,  U4.  (()  De;o  «.  Vin  Talkrabni^  *tai.t 

fy)  Dlzon  ■;  Qow,  Si  Wt^,  IBS.  mil.  Ml 


(1)  Cor7«.8Uooi,6/««L,  SS.  But  compare  Borden  «.  The  l[ftjor,^,<rf  Mobil*, 
SI  Ala.,  S09.  Alw,  M'Elniy  «.  QoUe  («  Ohio  St  &,  187),  vhcra  it  U  held  tluit  the 
d«mage  most  I>«  "real,  nuit«r!al,  and  sabrtantitU." 

(S)  nUotton  «.  Smith,  SS  JV.  H.,  sa 

(8)  See  the  Mme  principle  aMeited  in  nfp.rA  to  a  trcqnii  npon  »  reeeel,  in  WUle 
t.  Griffin,  4  /mm  [If.  C),  L.  R.,  ISO. 
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haneat,  and  the  conseqafnoe  follows,  viz. :  if  he  be  drawn  into  a 
(xmtract  by  &sod,  this  is  an  li^iLiy  aotionable  per  se.  Indeed,  it 
would  not  bo  diffltmlt  m  all  such  cases,  to  show  the  degree  of 
actoal  damage.  Uie  time  of  the  iujnred  par^  has  been  consnmed 
ia  doing  a  vain  tliiiig,  or  one  comparatiTely  vain ;  and  time  is 
money.  Fraud  is  odious  to  the  law ;  and  £raad  in  a  contract  am 
hardly  be  c<mofflTed  of  without  being  attended  with  damage  in 

So  in  Oonnecticat,  in  as  action  <^  ^ando*,  for  charging  the 
plaintiff,  a  female,  witii  want  of  diastity,  the  jndge  directed 
thejnry  "that  if  th^ahoold  find  that  tbtplaiirtiff  had  eo  [62] 
deebvyed  her  character  by  her  own  lewd  and  dieeolnte 
conduct  as  to  have  aastained  no  injniy  from  the  words  spoken  I^ 
the  defendant,  they  might  ^Te  only  nominal  damages ;"  (y)  and 
on  review  this  was  held  (Horect. 

Hie  general  principle  has  beena^  laid  down  by  Mr.  Jostice 
Story,  in  r^;ard  to  patEoitB.  In  an  action  for  the  inMngement  of 
a  patent  right  by  making  a  matdiine,  it  was  argned  for  the  defend- 
ant, that  no  action  lay  except  for  actual  damage.  "  Bnt,"  eaiA 
Story,  J.,  we  are^  ojnnion  that  where  the  law  gives  an  action 
for  a  particolar  act,  the  doing  of  that  act  imports  of  itself  a 
damage  to  Hia  party.  Eveiy  violation  of  a  right  imports  some 
damage ;  and  if  none  other  be  proved,  tiie  law  allows  a  nominal 
damage."  (A) 

So,  in  Fenosylvania,  in  trespaas  for  flowing  lands,  it  was  held 
"  that  the  law  implies  damage  from  flooding  the  ground  of  another, 
thoDgh  it  be  in  the  least  poeeible  degree,  and  without  actual 
pAjadice.  But  where  the  law  implies  the  injury,  it  aJso  implies 
the  lowest  damage."  (t)  In  tt»  Maine  Cirooit,  in  an  action  on 
the  case  for  flowing  lands,  {j)  Mr.  Justice  Story  also  recc^niaed 
the  role.  (S) 

(/)  AlUre  «.  Whit&e;.  1  Sill,  p.  484.  kffirmed  In  Rlpha  v.  Sergeant,  1  Watts  d 

"     WUtney  v.  UMre,  4  DtnU>,  SM.  S.,  p.  9. 

r)  FUnt  V.  CUA,  18  Oonii.,  sai.  Q)  ynApph  >.  OiantberUtD  Mannfiw- 

i)  WUttanora*.  Cntter,  1  aaa.,t3Sl  tnriiiK  Compuj,  i  iSfor"   -  •'■'      "— 

-  -An,  S.  C  aid,  as.  also,  Crooker  «.  Bragg,  1 


id  arain,  &  C,  Oid,  4&8. 

(>)  Pastoiiiu  «.  FUier,  1  Sault,  p.  27; 


(1)  So  in  aa  aeUtm  afoa  a  bond  givoi  mi  aniiig  out  a  v^^t  of  ni  ixtal,  nombial 
daougaa  at  iMit  may  b«  reooT«red,  U  the  ndt  In  whioh  tha  bond  waa  given  wat  not 
proaeentad  with  e0Mt.    Bornap  ■;  Wri^t,  14  III,  801. 

(1)  So  if  the  owner  of  a  mill  tarn  Into  hla  ndll'pond  a  dreani  whioh.  doee  not  nat- 
tmlly  flow  Into  It,  the  «wilw  of  the  land  below  the  mill  U  entitied  to  reeoTer  noml- 

.    4 
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So  it  has  been  held  in  Maflsachiuetti,  in  the  caw  of  a  sheriff 
neglecting  to  retom  an  ezecation.  "  Hie  |daintiff  is  entitled,** 
said  Wilde,  J.,  "  to  nominal  damages  for  liie  ofBcer's  neglect,  in 
Dot  retnnung  the  execution  till  after  the  retam-daT-.  No  actaal 
damages  are  proved,  hnt  where  there  is  a  neglect  of  duty,  the  law 
preBumea  damages."  {i) 

So  where  the  sheriff  does  not  retom  a,fi./a.,  after  being  notified 
to  do  so,  if  the  plaintiff  has  intermeddled  with  the  execution  of 
the  writ  BO  ae  to  defeat  its  operation,  he  is  still  oititled  to  nimunal 
damages.  (Q  We  shall  have  occasion  to  consider  tiiis  branch  of 
the  snbject  more  at  large,  when  treating  of  damages  in  loita 

against  sherifb  and  other  pnblic  officers,  (m) 
[  58  ]  Bnt,  in  Vermont,  an  able  effort  has  been  made  to  limit 
nominal  damages  strictly  to  cases  where  some  damage  is 
the  probable  result  of  the  defendant's  act,  or  whea«  the  act  wonld 
be  evidence  afterwarda  id  favor  of  the  wrong-doer,  or  where  a 
right  is  wantonlj  invaded  for  the  purpose  of  injnzy ;  and  it  is 
said,  "  that  no  case  can  be  fonud  where  damages  have  been  given 
for  a  trespass  to  personal  jwopert  j,  when  no  nnlawM  intent  or 
distnrbaQce  c^  a  right  or  possession  is  shown,  and  where  not 
only  all  probable  but  aU  pomMe  damage  is  expressly  dis- 
proved." (n)  (1)    I  donbtif  this  doctrine  can  be  sustained  on  the 

(I)  MlcUw  «.  Hut,  1  Dmtio,  MS. 

U)  Pott,  Ch.  XXX 

(«)  Paul  V.  SlMon,  iS  Vtmt.,  3S1,  per 


nal  d«iiug«a,  vtthont  proof  of  any  Bpedfio  damage,  bwftiue  It  !■  «n  Infringement  of 
Us  light  vhkb  might,  by  rep^tion,  riptn  Into  ui  eMemcoL     TUlotaon  *.  Smith, 

sa  If.  s.,  sa 

So,  ifanoTDer  of  ft  mill  mdh  th«  irat«r  nponsrtrtam  to  be  M«imn)I«it«d  dnrlng 
the  vet  seaaon,  and  drair  it  off  In  the  Hnnmer,  k  ai  to  eauae  a  greater  flow  than 
nmal,  b;  meuus  of  vtdoh  the  banks  of  the  proprietor  belov  are  waahed  awaj,  Ua 
land  droiraed,  and  Iila  graia  depredated.  It  li  no  inqtedlment  to  an  action  for  damagea 
thai  the  damage  done  1b  malL  Qeniah  *.  Ibe  Hair  Uarkot  Maao&etiiring  Oom- 
panj,  10  FoA  (JV.  B.),  47B. 

The  rule  In  the  text  vaa  alao  reoogniied  in  Elmel  *.  Kimel,  i  Jon**  {N.  C)  L., 
131. 

(1)  See  al«o,  Bavett  v.  The  SalUbnry  Uaenfaetariiig  Oompany,  S  FMt.  [N.  S.), 
4SS.  Compare,  howerer,  with  the  doetrine  irf  the  text.  Brown  *.  Blehmond,  37  Vt, 
H8,  where  it  la  held  that  i(  doriiif  th«  pendfo^  of  an  action  agaliut  ao  oflleei' ft*  not 
keeping  proper^  attaehed  ao  that  the  axfleirtlati  ooold  be  levied  on  it,  the  exeentlon 
be  paid  and  dlacharged,  the  plaintiff  may  remrer  notnlnal  damage*  and  ooets,  If  be 
faai  a  good  eanaa  of  aeUon  at  the  oommenoaoHnt  of  the  action. 
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anthorities ;  but  it  ib  foimded  in  good  sense  and  correct  notions  of 
joatice. 

In  Uaasachnsetts,  tbongh  an  officer  who  takes  a  btul-bond  is 
liable  to  an  action  for  not  retnming  it  with  the  writ,  yet  if  he 
deliver  or  offer  to  deliver  it  to  the  plaintiff  in  seaaon  for  him  to 
prosecnte  a  aeire/aoiat  against  the  baU,  he  is  liable  for  nominsl 
damages  onlj.  (<?) 

So  in  New  Hampahire,  when  the  sheriff  attaches  property  on 
mesne  process,  the  retnm  of  the  attachment  and  receipt  taken  for 
it  shoold  specify  the  articles  attached ;  bat  neglect  in  this  respect 
will  subject  the  officer  to  nominal  damages  only,  nnless  special 
damage  is  shown,  {p) 

Thb  mle  that  the  invasioh  of  a  right  gives  a  claim  in  all  cases 
to  nomind  damages,  applies  equally  to  matters  of  contract ;  and 
so  it  was  held  by  the  Court  of  King's  Bench,  in  an  action  brought 
agaioBt  a  banker,  for  refnsing  payment  of  a  check  although  in 
funds,  no  actual  damage  being  sustained.  (^)  (1) 

In  an  action  bronght  to  recover  general  average,  the  jury  being 
about  to  pronoonce  a  verdict  for  the  defendant,  because  they 
could  not  ascertain  any  given  sun  to  be  the  proportion  due  to  the 
plaintiff,  a  nonsuit  was  taken,  and  on  motion  the  Court  of  Common 
Pleas  ordered  a  verdict  to  be  .entered  for  the  plaintiff,  with  six- 
pence  damages,  (r)  (S) 

In  a  recent  caose  in  the  Queen's  Bench,  («)  the  power  [  64  ] 
of  the  court  over  this  subject  was  much  considered  in  a 
mandamus  case ;  and  it  was  held  that  the  judge  who  tried  the 
cause  mi^t,  trom  his  recollection,  order  a  verdict  to  be  entered 
for  nominal  damages,  though  the  entry  at  the  time  was  only 
*'  verdict  for  the  crown." 

(o)  Oloen  K  Bood,  %  JfeL,  p.  490. 

(p>  BiDM  V.  FetUngUl,  li  If.  ff.  R^ 

841.  iuiportant  cae 

(o)  Muaattl  V.  W111!uni,  1  Sam.  A  (r)  Feim  e. 

Adot.,il6.    Sm  ako,  Boirnun  v.  Brown,  (j)    BegioK  «.  TM,   1  Qwsm'i  Btiuh 

in  Uie  EielMqiier  Chamber,  8  A,  OSS,  Bepofii,  080.    See  nunv  bum  cited  by 

SS6,  ^*Bri>itiig  lh«  dottrSne  of  HwietU  Sir  J.,  now  Lord  Cainpb^,  In  hi*  srgu- 

«.  WHUanM,  and  alio  Wloterbottom  «.  m«nt  in  tUi  oaiiae. 
Wri^t,  10  Mta.  A  WtU.,  lOB.     8e« 

(1)  In  (Doh  an  action  Uie  dnwer  may  rtoover  wilntantial  damagea  wltliDnt  proof 
ill  mebatiiom.    RoUn  v.  Steward,  16  fn;.  Z..  <fc  J7.,  841 1  ac  14  a  £,  GOB. 

(a)  Bat  wa  Lanev^mU,  18Q.  AA,  Ua.  Whea  pUnttffln  a  mlt  for  vagca 
pi«Taa  mrlMa,  but  Uli  to  prove  tbdr  Talne,  he  la  entitled  at  leaat  to  a  Domlnal 
nun.     (hnm  i.  aRclUy,  20  Mo.,  «0S. 


Digitized  .yCOOgle 


63  SOMINAI,    DAMAGEa  [CHAP.  H. 

Bnt  when  the  debt  was  paid,  though  after  matnritj-,  it  was 
held  to  support  a  plea  that  it  was  paid  in  fiill  satisfaction  of  debt 
and  damage,  and  the  plaintiff  was  not  allowed  to  recover  either 
interest  or  nominal  damages.  (Q  And  so,  again,  in  aBsmapeit, 
where  the  defendant,  on  being  applied  to  by  the  plwntiff  for 
payment  of  interest,  stated  that  he  would  bring  her  some  on  the 
following  Sunday,  it  was  held  that  thoo^  this  was  an  admieaon 
that  something  was  due,  still,  as  it  did  not  appear  what  the  nature 
of  the  debt  was,  or  that  it  was  dae  to  the  phuniiff  as  executrix, 
or  in  her  own  right,  or  that  it  was  a  debt  for  whidi  asEumpeit 
would  lie,  the  plaintiff  was  not  entitled  to  recover  even  nominal 
damages,  and  a  nonsuit  was  entered,  (u) 

The  same  principle,  in  regard  to  contracts,  has  been  generally 
recognized  in  this  country.  (1)  So  in  an  action  of  covenant,  the 
Supreme  Court  of  New  York  held  that  the  plea  of  non  eatfttctum, 
admits  a  breach  on  the  part  of  the  defendant,  and  throws  on  him 
the  onus  of  showing  the  contrary,  bnt  that  each  admisuon  only 
entitled  the  plaintiff  to  nominal  damages,  (v)  And  in  an  action 
on  the  common  money  counts,  (w)  the  same  court  held  that  if  in 
ateumput  an  issue  be  joined  on  a  plea  of  payment,  and  no  evi- 
dence be  given  at  the  trial  by  either  party,  the  plaintiff  will  be 
entitled  to  a  verdict,  but  such  verdict  will  only  be  for  nominal 
damages.  (2) 

So  in  Massachnsetts,  it  has  been  decided  that  the  omission  of 

an  administrator  to  settle  his  account  with  the  probate  court, 

renders  him  at  all  events  liable  to  nominal  damages,  (oi)  (S)    So  in 

the  same  State,  the  damages  in  a  suit  on  the  covenant 

[  55  ]   against  incnmbrances  are  merely  nominal,  if  the  plaintiff 

-  has  paid  nothing  towards  the  incnmbrance.(y) 

(t)  BMonumt*.  Oteatli««d,  S  JTon.  Or.  (v)  Oooldlng  <a.  Eevitt,  S  BiO,  SU. 

is  Scott,  494.  (w)  The  New  Tork  Drsr  Dock  Co.  ■. 

(ii)  Gre«ii  c  DavieB,  iB.±  Ort$.,  p.  H'lDtodi,  1!  Hill,  190  and  600. 
SSfi ;  uid  also.  Teal  «.  AMy.  1  Bn>.  A  {*)  Fay  •.  Hsren,  8  Mttcalf,  109. 

Siuff..  99.     Sed  ndt  tonlra  at  Kid  Prioa,  (y)  Tufta  v.  Adami,  8  Pink,  M7, 

Diacm  V.  Dereridga,  3  Oar.  i  P.,  109. 

(1)  Compare  Lawrence  t.  Eemp,  1  Dhm-  (JV.  T.),  3«3. 

(1)  And  It  ia  held  that  In  an  Mlon  npoo  an  InMnment  under  Kal,aeoQrt  of  law 
will  only  ^ve  nominid  dain»g«a,  where  die  preanmpUon  of  Taloable  condderation 
is  negatived  by  loiDethuig  appealing  on  tlie  Imm  of  the  paper.  Coz  v.  Spring,  6 
JId.,  2U. 

(8)  In  an  aeUoo  of  deb^  brought  upon  tlie  bond  of  a  guardian  of  a  minor,  and 
proeeonled  bj  the  ward  after  the  determination  of  the  guardiaoBhip,  where  it  appeara 
that  tfae  guardian  reeelved  property  of  the  ward  and  haa  rendered  no  aeeonnt,  and 
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So  in  Hune,  in  a  snit  growing  out  of  an  sttadunent,  the 
goods  having  been  delivered  to  a  receiptor  and  he  having  failed 
to  perform  his  daty,  it  was  said  that  if  there  was  a  good  cause  of 
action,  at  the  time  of  the  commencement  of  the  snit,  hnt  the 
right  of  action  is  lost  hj  a  neglect  to  take  the  necessary  steps  to 
preserve  the  attachment,  nominal  dai^ages  may  he  recovered,  (s) 
So  in  the  same  State,  in  an  action  on  a  bond  given  to  procure  the 
release  of  a  debtor  from  arrest,  there  being  no  evidence  of  the 
loss  BDstained  by  the  plaintiff,  it  was  held  that  the  execution 
could  iasne  for  nominal  damages  only.Xa) 

So  in  Mississippi,  in  an  action  on  a  covenant  to  transfer  to  the 
plaintiff  the  defendant's  title  to  a  slave,  it  was  held  that  the 
measure  of  damage  was  not  the  value  of  the  slave,  bnt  of  the 
defendant's  title ;  and  that  appearing  to  be  defective,  it  was  con* 
sidered  a  case  for  nominal  damages,  {b)  So  in  LooJsiana,  in  a 
soit  against  the  sureties  on  a  sequestration  bond,  (c) 

Bnt  in  a  somewhat  peculiar  case,  in  an  aotion  of  debt  where 
a  nonsuit  had  been  taken,  although  the  Supreme  Court  of  New 
Yoii  were  satisfied  that  the  verdict  should  hare  been  for  the 
plaintiff,  yet  aa  no  damages  were  shown,  nor  any  mode  of  arriv-, 
ing  at  any,  the  court  refused  to  set  aside  the  nonsuit  and  grant 
a  new  trial  in  order  to  give  the  plaintiff  an  opportunity  to  obtain 
nominal  damages,  {d)  (1) 

The  importance  of  the  principle  of  nominal  damages  is,  as 
has  been  said,  mainly  its  effect  upon  the  costs  of  the  suit.  (2) 

(m)  Hoidbm  *.  Chai^  SS  Maine,  SOS.  (e)  CUrk  «;  Boott,  a  La.  Ann.  R.,  907. 

(a)  Waldron  t.  Benry,  ii  Maim.  486.  ((^  BrantinghAin  p.  Fay,    1  J.  Goto, 

M  Whibehead  ».  Banbw,  1 1  Sniidet  S      SSB. 

baa  not  b«eii  required  to  settle  hl(  ftoooDnt  In  the  i»«bBte  oonrt,  tfaa  proMeator  i« 
entitled  to  reoorer  nominal  damsgei,  and  no  more.  Probate  Court  «.  BlaBon,  SS  Vt., 
SOS. 

Upon  a  oovenant  to  an  attorney  to  pay  him  a  reaaonable  f«e  far  defending  the 
defendaot  on  a  criminal  ehai^e,  nothing  more  can  be  recovered  than  nominal  dam- 
ages, nnleai  it  be  averred  t^t  he  did  i»fend,  or  apodal  damagea  be  alleged  and 
adndtted  or  proved,    Wilaon  tr.  Bamea,  14  B.  Mimr.  (JTy.),  880. 

(1)  A  modon  for  nanaait  should  be  denied  vbere  the  plaintjff  U  entitled  to  nom- 
inal damagok  Qidn  *.  Hoore,  16  JT.  T.  (I  JS.  P.  Bmilh)  R.,  483.  But  a  nev  trial 
#111  not  be  granted  to  the  ptalutift  where,  npon  the  irhole  eaae  presented,  It  appears 
that  he  ia  entitled  to  nominal  damages  only.  Jezmings  v.  Loring,  fi  Ind.  Jt.,  iBO ; 
•M  slao,  Tstaoo  *.  Hamilton,  6  Rith.  [B.  a)  Zmo,  TB. 

(3)  In  Admiral^,  vbere  eoets  are  disoretlonary,  the  right  to  nominal  damagea 
leems  to  be  regarded  aa  less  important  than  in  tha  common-lav  courts ;   thus  In 
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Thus,  in  MaBsaehiiBettB,  a  plaintiff  is  entitled  to  fall  coete  in  per- 
sonal actiouB,  in  which  the  title  to  real  estate  may  be  concerned, 
if  he  recoTer  any  Bum  leaa  than  twenty  dollara.  {e)  Its  practical 
results,  therefore,  can  only  be  understood  by  a  earefol  analysia 
of  the  Btatates  of  coste,  of  the  details  of  which,  being  matters  of 

local  legislation,  this  work  cannot  properly  treat. 
[  56  ]  Where  the  action  is  brought  to  prevent  trespasses,  to 
try  titles  to  land,  or  to  determine  rights  of  any  kind,  it  is 
very  eqnitable  that  the  party  in  the  wrong  should  bear  the 
expense  of  the  controversy ;  bnt  in  most  other  cases,  the  rale  of 
nominal  damages,  provided  they  carry  costs,  only  tends  to  engen- 
der litigation.  We  shall  have  occasion  hereafter  to  notice  this 
^ore  particalarly ;  bat  it  should  be  borne  in  mind,  that  the  mle 
-  of  nominal  damages,  unless  carefiilly  limited  to  cases  where  a 
right  is  necessarily  litigated,  results  in  gross  injustice.  It  is  of 
no  consequence  wheiher  a  claim  to  real  or  to  personal  proper^  is 
in  question,  the  defendant  ooght  not  to  be  charged  with  the  costs 
of  the  proceeding,  if  the  suit  be  either  malicious  or  nnnecessary. 
The  law  shoold  hold  oat  no  inducement  to  useless  or  vindictive 
litigation.  {/) 

dMUge,  bnt   app*T«iitl;    thought   the 
damage  could  not  be  sseert^ned ;  and 


Judgment  wu  given  ualnst  die  party 
cUfinJng.  with  ootU.    Tke  Lord  Pred- 


icted with  npprobetioii  ia  Vermont,  In  dent,  however.  Mud  Qiat  in  MTeral  ko- 

F&nl  V.  SUson,  33  Fitrm.,  S81,  per  Po-  tioni  niual  in  SeotUnd,  they  were  nnder 

land,  J.  the  neaenity  of  "  uonjecturuig  the  dam- 

The  oftee  of  Hall,  App't,  v.  Rom,  Ret^'t,  Agei." 

]  Dou,  301,  presente,  m  a  itriking  point  On  appeal  to  the  HouBe  of  Lords,  Lord 

of   view,  the    difference    between    the  Eldon  lald,  "I^  tn  England,  a  majority  of 

Sooteh  and  EogUih  lav,  on  the  Enbjeot  the  jndgea  bad  been  of  opinion  that  eome 

of  nominal  domagei.    It  wu  a  mit  grow-  daTiugee  were  due,  their  LordBhlpa  would 

tng  out  of  a  leaae  of  certain  lalnioB-fieh-  never  have  heard  of  the  deolaian  beiHK 

ing  ttaUoni,  which  had  been  disturbed  aninH  the  perMin  who  bad  made  out 

by  the  erectloo  of  a  dock.    In  the  Scotch  hu  claim  to  damage*.    Too  tnoch  might 

'-      .         ■            .     >  be  given  him,  or  too  little ;  but  he  could 

never,  under  suoh  circumBtanoei,  be  di*' 

„ . .   _  missed  out  of  court,  with  the  additional 

iafled  that  the  appellant  had  tuatiilued  Iocs  of  having  to  pay  the  expensea  of  the 

Bamett  v.  Luther  (1  CSirtii'  C.  C.  S.,  484),  Oatii,  J.,  said,  "If  it  were  admitted 
that  in  an  action  at  law  a  seaman  oonld  reoover  nondnal  damagea  for  a  blow  Inflleted 
by  the  master,  it  doe*  not  follow  tiiat  tbe  admlnlty  will  award  him  tuunlnal  dama- 
get.  *  *  ■  At  the  oommoD  law,  the  prevailing  party  having  a  legal  ri^t  to 
coBta,  which  is  of  lt»elf  a  mbetaatlal  right,  it  is  neoesaary  to  dedde  eUnu  to  nondnal 
damagea  upon  «trict  legal  prindplei^  even  where  nothing  bnt  a  qneaticm  of  oosta  ii 
involved.  But  in  the  Admiralty  the  ooati  are  tn  the  discretion  of  the  oonrt^  and  do 
not  depend  upon  the  qaestion  whether  the  libdlant  rocoven  one  dollar  or  notiiliig.' 
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HaTing  thtiB  stated  the  rule  of  dunages  where  do  actual  loea 
is  Boatained,  we  now  proceed  to  ascertaiu  the  extreme  limits  of 
legal  relief  wbere  poeitiTe  iDJory  is  done ;  and  for  that  purpose 
shall  'next  examine  the  sabject  of  behote  add  oomBQuxNTUi, 


appeared  that  tiiere  wm  lome  damage" 
JUid  Qie  Jodgiuent  waa  rsTened,  witb 

._      iniOnctloii*:  ^rtt,  that  if  damagM  hiad 

:  topn>T«  been  nutaiDed,  eompuiMlioii  waa  due. 
,  of  eompe-  Bttond,  that  Vhe  partj  ibonld  ftnxddi 
t  iritoaaaoa;  or,  vb«n  tbre  vaa  no  fbrttaw  proof;  and  If  not,  that  tbe  eonrt 
ground  or  erltarion  to  eatiinate  &»  dam-  ahoold  aaoeitain  Oie  amoont  of  damsgea  , 
age,  thej  were  in  the  Iwbit  of  ^vlng  by  ancb  other  meani  aa  thdr  prsotioe 
nominal  dam^ei;  bat  th«f  nerer  dla-  uioald  anthoriie,  and  then  to  do  vhat 
nilwod  the    eliUm  altogether,  when  it      waafitandjniL 


OHD  ine  amoant  oi  loe  oamage ;  i 
thla  eountrj  there  were  two  ino< 
proeee^ng  inmeh  eaa«a^rtb:  to| 
tlie  amount  bj  the  teatimony  of  e< 
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CHAPTER  III. 


REMOTE  AND  CONSEQUENTIAL  DAUAGES. 


No  compenwUoQ  allowed  in  dunagea,  bnt  for  the  direct  and  Immediate  cooBequences 
of  the  aot  eompUiued  of— Treooh  Iaw  on  thl*  mbjeot — Sootah  Law — Tht 
ConuDDn  Lav — Wh&t  ar«  oondLdered  direct  ftud  iniinedlate  eonaeqnencea — Loia 
of  profita — As  bstween  principal  and  mrety — Slatutea — CooumI  fed — Damagea 
ariMng  after  anit  brongfat — Proq>ectlre  damagee — UsbUitj  of  grantees  of  ina- 
cUbcb  for  eonaeqnential  damages. 

HAvma  in  the  last  chapter  stated  the  measure  of  damage  where 
no  actual  loss  is  anstained,  I  now  proceed  to  exhibit  the  general 
rule  which  fixes  the  limit  of  compensation  in  cases  where  positive 
injury  resnlts  from  the  alleged  wrong.  That  mle  is  the  one  which 
prohibits  anj  allowance  for  damages  remotely  reenlting  from  the 
principal  illegal  act  Such  damages  are  frequently  termed  remote 
damages,  and  sometimes  oonae^uenidal  dmnaget.  These  terms  are 
not,  however,  necessarily  synonymous,  or  to  be  indifferently  used. 
All  remote  damages  are  conseqaential,  but  all  consequential 
damages  are  by  no  means  remote. 

We  shall  have  frequent  occasion  to  notice  the  existence  of  thig 
principle  hereafter,  when  examining  more  minntely  the  rules  of 
damages  in  particular  cases ;  but  it  is  proper  before  entering  on 
that  pw^;  of  the  subject,  to  have  an  idea  of  Uie  general  boundMies 
of  this  branch  of  our  jurisprudence. 

It  has  already  been  stated  that  the  law  does  not  aim  at  com- 
plete compensation  for  the  injury  sustained ;  that  it  seeks  rather 
to  divide  than  to  satisfy  the  lose ;  and  tliat  in  cases  of  contract,  as 
well  OS  of  tort,  where  no  question  arises  of  frand,  malice,  or 
oppression,  the  direct  pecuniary  damage  with  the  costs  of  the 
litigation  form  the  measure  of  relief.  In  other  words,  the  law 
refuses  to  take  into  consideration  any  damages  remotely 
[  S8  ]  resulting  from  the  act  complained  of.  This  proposition,  or 
one  correlative  to  it,  is  expressed  in  the  maxim  Ccmaaprcosir 
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ma,nonremota,^>eataiur;  or,m&eliiDgnageofLordBacon,<'It 
'were  infinite  for  the  Isw  to  jndge  the  canBSB  of  oaiues,  and  thedr 
impolsion  one  on  another.  Therefore,  it  contenteth  itself  with  the 
immediate  cause,  and  jndgeth  of  acta  by  that  without  looking  to 
any  further  degree."  (^)  This  general  principle  pervades  the  civil 
as  well  as  the  commOQ  law,  and  Kpplies  equally  to  cases  of  breach 
of  contract,  and  of  violation  of  dnty ;  to  M.  oaaes,  in  ehort,  where 
no  complaint  is  made  of  any  deliberate  intention  to  injure.  In 
these  latter  casee  we  have  seen  that  onr  law  does  not  paose  at  the 
line  of  mere  compensation,  bnt  proceeds  to  pnnish  the  offender. 

The  langnage,  however,  held  on  this  subject,  and  the  reasons 
aaugned  for  the  disregard  of  remote  damages,  are  far  from  being 
uniform.  In  regard  to  contracts,  it  is  sometimes  said  that  the 
defendant  shall  be  held  liable  for  those  damages  only  which  both 
parties  may  be  &irly  snpposed  to  have  contemplated  at  the  time 
they  entered  into  tlie  agreement,  as  likely  to  result  from  it ;  and 
this  appears  to  be  tbe  rule  adopted  by  the  writers  of  the  modem 
civil  law.  '  Thus  Pothier  (A)  puts  the  case  of  an  agreement  for  the 
sale  of  a  horse,  and  failure  to  deliver.  If  in  tliis  instance  horses 
have  risen  in  price,  the  purchaser  has  a  claim  for  what  he  has 
been  obliged  to  g^ve  for  a  similar  animal,  over  and  above  the 
price  at  which  he  was  to  have  that  of  the  seller ;  and  this,  in  the 
laogoage  of  the  Boman  Law,  he  terms  the  damages  propter  rem 
tfMom  turn  Aabitatn.  But  on  the  other  hand,  if  the  purchaser 
were  a  canon  of  the  church,  and  by  reason  of  the  non-delivery  of 
Uie  horse  coold  not  arrive  at  his  residence  in  season  to  receive  his 
f^ros  fruita  (or  tithes),  the  seller  is  not  liable  for  the  loss  of  those 
f/roi  fruitt,  because  tins  accident  was  not  foreseen  at  the  time  of 
theconb«ct. 

Bo,  in  ease  of  a  letting  of  a  bouse  for  a  given  term,  say  eighteen 
years,  which  the  letter  in  good  iaith  supposes  his,  and  if  at  the 
end  of  ten  or  twelve  years  the  lessee  is  evicted  by  the  tme 
owner,  the  lessor  is  hable  for  ^  dam^;es  resulting  from  the 
expense  of  moving  and  the  rise  of  the  rent  of  similar  tene- 
ments }  these  arepropta"  rem  ipaam  non  hcHHtam.  Bnt  he  [  69  ] 
is  not  liable  for  an  injoiy  d<me  to  a  business  established  in 
the  house  by  the  lessee  subsequent  to  the  letting,  nor  feu*  f^uuiture 
injured  in  the  removal ;  this  is  damage  that  could  not  have  been 
contemplated  at  the  time  of  the  contract.    Bnt  if,  on  the  other 

(a\  THWF^""  of  tha  Iav.  BntolA  1.  (A)  tttiti  dea  Obllzatioiu,  Put  L,  ch. 
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hand^  tlie  horse  above  referred  to  lisd  been  sold  for  ihe  expreea 
object  of  enabling  the  canon  to  arrive  in  time  for  his  ^roe  frvnia, 
or  the  bnilding  had  been  let  for  the  expreea  object  of  carrying  on 
a  particnlar  bn^eaa,  tlien  tlie  injnriee,  which  otherwise  would  be 
too  remote,  become  direct  and  inmiediate,  and  constitate  a  valid 
claim,  as  forming  part  of  the  contract  between  the  parties.  So  if 
one,  not  a  carpenter,  sell  timber  which  the  pnrchaser  uses  to  prop 
np  his  building,  and  by  reaaon  of  the  timber  being  defective,  the 
building  £eiI1  and  be  destroyed, — if  the  seller  acted  in  good  feith, 
and  was  ignorant  of  the  defect,  he  will  only  be  liable  for  the 
diflCerence  in  price  between  good  timber  and  &at  sold.  If,  how- 
ever, the  seller  was  a  carpenter  who  sold  the  timber  for  the  exprees 
pnipose  of  propping  np  tiie  hotue,  then  he  shall  be  held  liable  fin- 
all  damage  done  the  bnilding.  Bnt  again,  if  the  timber  be  sold 
to  be  need  in  reference  to  a  particnlar  bnUding,  and  it  be  nsed  for 
one  larger  and  more  valnable, — even  if  it  were  insofflcient  for  a 
smaller  one,  &e  seller  shall  only  be  liable  for  the  valne  of  the 
smaller  bnilding. 

So,  again,  in  the  second,  case,  the  seller  of  the  timber  is  only 
liable  for  the  bnilding  itself,  and  not  for  fhmiture  in  it  at  the  time 
of  its  destmction. 

Bnt  if  an  architect  contract  to  erect  a  bnilding,  and  by  reason 
of  his  n^ligence  it  fall,  he  shall  be  liable  for  die  fnTnitnre  aa  well 
as  the  bnilding,  because  it  is  to  be  considered  that  the  architect 
mnst  have  been  aware  that  the  bnilding  would  be  nsed  for  holding 
fnnutore.  Bat  he  is  not  liable  for  jewelry  and  mannacripts  of 
great  or  extraordinary  valne. 

In  cases  of  frand,  the  civil  law  made  a  broad  distinction.  Bi 
BQch  cases  the  debtor  was  liable  for  all  the  conseqnences  of  his 
frand,  not  only  of  thoee  prober  rem,  iptatn,  bnt  all  others ;  for  he 
who  commits  a  fraud  is  bonnd,  velit  noUt,  to  repiur  the  wrong 
caneed  thereby. 

For  instance,  if  a  cow  tainted  with  an  infections  malady,  is 
frandnlently  sold,  the  seller  will  be  liable,  not  only  for  the 
[  60  ]  tmimal  itself,  bat  for  the  others  destroyed  by  the  spread  of 
the  contagion.  Bat  Fothier  is  of  opinion  that  there  is  stall 
a  limit  to  this  liability ;  and  he  pnte  the  caee  of  a  similar  contagions 
disease,  and  sappoeee  that  in  consequence  thweof  the  pnrchaaer 
is  prevented  from  cultivatmg  his  lands,  by  means  whereof  his 
payments  are  suspended,  his  property  is  seized,  and  he  is  thrown 
into  prison ;  he  consider  it  clear  in  this  case,  that  the  seizare  of 
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property  is  not  to  be  charged  to  ihe  fraudulent  sale, — donbts,  aleo, 
if  die  being  prevented  fix>m  cnltiTating  Uie  property  flhonld  enter 
into  tihe  consideration  of  damagee,  and  tbJnke,  at  all  evente,  it 
should  only  do  so  in  partL 

He  modem  French  law,  as  declared  in  the  Napoleon  Code, 
contains  the  recognition  of  the  same  general  principles.  ^  The 
damages  due  the  creditor  consist  in  general  of  the  loss  that  he 
has  sustained,  and  the  profit  which  he  has  been  prevented  &om 
acqoiring,-  subject  to  the  modificalioiiB  hereinafter  contained." 

"  The  debtor  is  only  liable  for  the  damages  foreseen,  or  which 
mig^t  have  been  foreseen  at  the  time  of  the  execution  of  the 
contract,  when  it  is  not  owing  to  his  fraud  that  tihe  agreement 
has  been  violated. 

''Even  in  the  case  of  non-performance  of  the  contract,  resolt' 
ing  from  the  fraud  of  the  debtor,  the  damages  only  comprise  so 
much  of  the  loss  snst^ed  by  the  creditor,  and  so  much  of  the 
profit  which  he  has  been  prevented  from  acqniring,  as  directly 
and  immediately  result  from  the  non-peiformance  of  the  con- 
tract  (*) 

Two  prominent  poinia  of  difference  will  be  "bome  in  mind, 
between  the  principles  of  the  modern  civil  system  as  thns  lud 
down,  and  those  of  the  common  law,  which  arise  mainly  from  the 
arbitrary  character  of  the  forms  of  action  as  ihey  origin^y 
existed  at  Common  Law.  By  diose  forms  of  action,  con-  [  61  ] 
tracts  and  wrongs  are  intended  to  be  kept  wholly  distinct. 
In  case  of  a  breach  of  contract  (with  the  single  exception  of 
promises  to  marry),  the  animns  or  intention  of  the  par^  in  de&ult, 
as  a  general  rule,  is  entirely  immaterial,  and  whether  the  non-per- 
formance of  the  agreement  result  from  inability  or  deliberate 
malice,  tiie  rule  of  damages  is  the  same.  On  the  other  hand,  in 
cases  of  fraud  or  vexation,  as  has  been  already  repeatedly  said, 
compensation  is  blended  with  punishment,  and  the  jury  left 
largely  to  their  discretion. 

it)  Tke  langtwga  of  die  Code  li  m  "  Dtna  1m  cm  mtaie  ob  lluaxfcntloii 

foUowti :  "  Let  domnages  et  InUrto  dm  da  la  eonventlon  T^nilte  dn  dol  dn  debl- 

*n  crtender  (out,  en  ^nenl,  de  la  perte  t«ar,  let  donmiaKet  «t  InterSts  ne  dolrent 

qoll  a  bite,  «t  dn  gain  dont  U  %  Mi  oomprendre  t  I'^ard  de  In  perte  ^ron- 

privi,  laiif  let  exceptioiiB,  et  modlfiiia-  Tie  par  le  crAancier,  et  dn  gain  dont  11 

uons  el-apr&i.  a  Ml  prlv^  one  ee  qnl  eat  nne  suite 

"  Le  debiteor  n'est  tenn  qae  dee  dom-  ImmAdiate  et  direete  de  nnex£ontian  de 

mag;**  et  InUrfiti  qui  out  it6  pr^vni  ott  la    eoDTentlon.*— Coda   Oiml,  Lit.  IXI., 

qa'on  ft  pn  prfrrMr  ton  dti  oontrat,  lota-  Ttt.  m.,  mo.  1149,  1100,  1161. 
qns  ee  n  e«t  point  par  aon  dol  que  Tobll- 
gatiou  ti'eet  point  caeeut^ 
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it  will  be  perceived  that  the  above  provisions  of  the  French 
Code  recog^iize  tlie  same  principles  as  those  which  we  have  illus- 
trated hy  ^e  extracts  from  Pothier,  and  which  are,  in  &ct,  nothing 
else  aa  to  the  leading  principle  than  a  repetition  of  the  general 
language  of  the  Bonmn  law :  "  guatUiwtt  mea  mterfvdt  /  id  esly 
(pumtmn  waM  abett,  gwtint/mnqw  luorairi  poim."  (y)  It  is  diffi- 
cult, however,  to  Dudeistaiid  practically  what  roles  the  civil  or 
the  French  law  intends  to  lay  down ;  -  as  they  are  snbject  to  the 
arbitrary  discretion  already  often  noticed.  A  recen^  and  very 
able  commentator  on  the  Code,  holds  this  language : 

"  l^ere  is  nothing  more  abstract  than  the  snbject  of  damages ; 
the  law,  therefore,  has  only  been  able  to  lay  down  general  prin- 
ciples, leaving  the  wisdom  of  the  tribnnals  to  apply  them  accord- 
ing to  the  drcnmstancee  and  the  facta  of  &e  case ;  and  though  it 
establishes  that,  in  general,  damages  con^t  of  the  lose  which  the 
creditor  has  snfFered,  and  the  profit  of  which  he  has  been  de- 
prived, nevertheless  the  jadge  ahoold  be  more  moderate  in  granting 
lai^  damages  for  profits  prevented  than  for  loss  actually  sustained : 
the  humim  oeasama  is  generally  less  calculated  to  excite  the 
solicitudeof  the  judge,  than  the  tfsTnnum  em«rjKn«y  and  too  much 
rigor  on  this  branch  of  the  snbject  would  degenerate  into  injus- 
tice.   Samnvumjva  twnma  mjuria.    Snch  is  the  general  opinion 

of  onr  anthers.*'  {k) 
[  63  ]  Another  very  eminent  commentator  on  the  Code> 
in  order  to  illnstrate  the  general  principle  in  regard  to 
remot^iess  of  damage,  puts  the  case  of  a  contract  by  which  Titins 
is  to  let  a  sofficient  number  of  vehicles  on  a  given  day,  for  the 
vintage  of  a  certain  vineyard  remote  &om  my  domicil,  and 
whither  I  have  proceeded  to  prepare  for  the  work,  and  hired  my 
hands.  Titins  failing  to  ftvnish  the  vehicles,  I  am  compelled  to 
dismiss  my  hands  and  poetpone  the  vintage.  (1)    A  day  or  two  after 

(_j)  L.  IS,  ff  ratent  rmn  hob. ;  uid  sm  jugs  doit  etre  pins  leaervi  k  en  Moorder 

lupra,  p.  M.  .  de  Qoiiuddnblw  ) 

(£)  "Dn'Mtpw  de  tafttiSre  plai  sb- 
lUidte  qne  eeUe  rdatlTe  koz  dtmmugea- 
interlta;  »niii  la  lol  n'»  t'elle  pn  tnuer 

qne  dea  princi[>«i  ganeraoz  en  B  bd  remet-  ijamnvni  tnurgtHt,      Et  e'eat  en  cetta 

Unt  A  1ft  MgesM  &t  tribmwnz  poiu  leur  mfttiire  que  trop  de  rigneor  d^en4rer*lt 

ai^UcatiOD  telon  lei  drcotutoncei  «t  lei  toUTent  en  InjuBtice.     Summatn  jtu  mm- 

fiiiu  de  la  cauBA    Et  qnolqu'elle  ftsbliau  nui  injuria.    Td  eet  la  sentiment  cMn- 

£ie  lea  donunftge^liiterMt  Kiiit  en  general  mnn  del  aateatv."     Durantm ;  Coun  dt 

perte  qne  le  ereanciera  fiproQTie  et  le  Droit  J/^nfait,  vol  z,,  n.  480  and  181. 
gam  dont  il  a  fiU  prirS,  neanmoina  le 

(I)  Where  the  jury  fonad  that  in  oonaequeuce  of  the  wroagfol  abdaedoa  of  tbo 
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a  hail  Btonn  takes  place  and  destroys  tiie  iriiole  crop  which  I  have 
Bold  to  pay  mj  creditors ;  owing  to  their  not  being  pud,  my  prop- 
erty is  seized  and  I  am  driven  into  bankraptey.  The  qnestion  is 
then  asked,  What  does  lltinB  owe;  does  he  owe  me  the  vslae  of 
my  crop  in  whole  or  in  part !  Should  he  indenmify  me  for  the 
loss  of  my  property  and  my  consequent  insolvency  t  And  the 
learned  writer  decides  as  to  the  latter  head  of  damage,  that  Titins 
is  not  responsible.  He  pronooncee  it  too  rranote  a  loss.  It  is  the 
direct  and  immediate  result  of  the  bad  state  of  my  peconiary 
sfiaiis,  which  latins  had  no  means  to  foresee,  and  which  he  was 
not  bonnd  to  consider.  As  to  the  loss  of  the  crop,  he  proceeds  to 
distinguiBh  between  bad  faith  (dolj  itlam/oaUe  /oi)  and  inability. 
If  the  failure  to  perform  the  contract  was  owing  to  the  latter, 
then,  though  latins  is  in  &nlt,  still,  as  it  is  not  in  eonseqnence  of 
his  bad  ftuth  that  the  contract  has  been  broken,  he  u,  by  the  pro- 
visions of  the  code  above  cited,  only  liable  for  the  damages  which 
were  foreseen,  or  which  might  have  been  foreseen  at  tiie  time ; 
and  it  could  not  be  anticipatod  that  the  day  after  that  fixed  upon, 
a  hail  storm  wonld  destroy  my  crop. 

But  on  the  contrary,  if  the  non-performant^  was  owing  to  bad 
£aith,  then  the  same  author  consideis  l^tius  liable  for  the  loss  of 
the  crop ;  becanse  it  cannot  reasonably  be  denied  that  this  loss  is 
an  immediate  and  direct  result  of  the  non^performance  of  the  con* 
tract  If  it  be  said  that  the  immediate  and  du*ectoau«e  of  the  lose 
of  my  crop  was  the  storm,  and  not  the  fault  of  Titins,  the  answer 
is,  tlut  to  render  the  debtor  acting  in  had  &ith  responsible  for 
damages,  theCode  (Art.  1151),  does  not  require  that  the 
non-performance  of  the  contract  should  be  the  imme^ate  [  6S  ] 
emd  direcA  cause  of  the  damage,  but  only  that  the  damage 
should  be  the  imim^iaie  aaid  tHreat  reruU  (stnte)  of  its  violation, 
which  is  a  very  different  thing,  {I) 

TbiB  case,  again,  well  illustrates  the  difference  between  the 
French  system  and  our  own  in  r^ard  to  damages.  With  us,  as 
a  general  mle,  no  discrimination  is  made  in  r^ard  to  contracts  as 

r)  TooDier,  Drrft  CirO,  Ut.  tO.,  'Kt. 
,  «Ii>p^   i^     Da  I'effet  dea  Obligo- 

pUIntlff'*  davM,  tha  cftttl*  of  the  neli^bcm  deitroyed  hlc  oom,  and  a  flood  tn  the 
riy«r  iwept  avaj  a  quantity  of  Ma  wood,  It  waa  hdd,  that  it  ma  not  erroncona  to 
inolude  the  ralaa  of  theae  things  in  the  damage^  in  an  action  of  treapaM  for  carry- 
ing away  the  dave^  MsAfeeo.  Crofford,  18  fibM,  447;  aee  also  Fanoalee  t.WiUu), 
IS  Barb.,  (jr.  T.)  6S» ;  Goodloe  «.  B<^;«»,  10  La.  Ann.,  Stl. 
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to  the  motive  which  produces  their  non-performance.  So  in  this 
instance,  whether  l^tias  was  actuated  hy  a  fraudulent  or  a  ma- 
licions  porpoee,  no  action  coold  be  maintained  hot  for  a  breach  of 
contract ;  and  in  Ihat  action  I  apprehend  that  the  damage  reanlt- 
ing  ftoni  an  extraordinaiy  hail  storm  would  be  conaidered  alto- 
gether too  remote  to  be  allowed  as  damages.  On  the  other  hand, 
however,  if  lltins,  instead  of  violating  an  agreement  had  com- 
mitted a  malicions  trespass,  as  hy  removing  the  vehicles  prepared 
for  ih.9  vintage,  the  jmy  might  give  damages  in  th^  discretion 
to  ponieh  the  offense. 

Another  case  from  the  same  commentator  will  illustrate  the 
extent  to  which  the  civil  law  goes  in  gneet  of  reanltiiig  damage. 
If^  for  instance,  an  architect  who  has  contracted  to  biuld  a  house 
by  a  given  time  for  a  given  tenant,  constracte  it  so  ill  that  a  part 
(^  it  &lls  down,  this  causes  three  sorts  of  loss, — ^the  e]q>enBe  of 
rebuilding,  the  rent  that  the  proprietor  might  have  received,  the 
damage  done  the  tentmt ;  and  thoagh  the  second  and  third  chiea 
appear  remote,  yet,  as  they  are  canaed  by  the  act  of  the  contractor, 
they  shonld  be  charged  to  him.  And  there  is  even  a  fonrth  class 
of  loss  for  which  he  should  answer,  that  of  the  fbmiture  in  the 
house,  and  which  could  not  be  saved,  for  the  architect  moat  be 
presumed  to  know  that  the  house  would  contain  fhmiture ;  but 
he  is  not  reeponoble  for  jewelry,  or  things  oi  extraordinary  value, 
nnleas,  indeed,  there  was  a  deliberate  design  to  injure.  Toullier 
proceeds  to  say  that  in  this  case,  and  in  many  others,  the  damages 
might  be  so  enormous  as  to  ruin  the  party  chai^^,  although  he 
was  acting  in  entire  good  faith ;  and  that  hence  Dcmiat  baa  been 

induced  to  adopt  the  princif^  that  the  cavhUecte  aUe  to 
[  64  ]  rn&A  these  losses  should  be  charged  with  them,  but  that 

inasmuch  as  contractois  have  not  always  the  means  to 
make  such  complete  remuneration,  and  as  humanity  should  mod- 
erate the  rigor  of  extreme  justice,  this  kind  of  damages  shonld  be 
regulated  by  discretion.  Toullier,  however,  vigorously  combats 
what  he  pronooncee  a  false  and  dangerous  doctrine,  and  which, 
he  says  with  ratreme  good  sense,  would  result  In  different  judg- 
ments of  the  same  cause,  according  to  the'  fortune .  of  the  debtor. 
The  diflcnssion  is  curiona  as  going  to  illustrate  the  apparent 
absence  of  any  fixed  measure  of  damages  in  the  French  law,  (m) 

(m)  ^le  TagasaeM  of  th«  nenoh  ly*-  their  Jcrl^radeniM.  One  of  the  bert 
tem  in  thli  reapoot  dates,  aa  we  luiTe  ftnthon  of  their  aote-rerolDtloiiaTy  lawi 
already  teen,  from  an  eK\j  period  of     «aj^  "Hothing  ii  more  arbitrary  than 
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and  tlie  caution  witli  which  its  antliora  Blicnilii  be  consnlted  on 
qne8d<HiB  connected  frith  thia  hianch  of  jnrieprodence. 

Having  tboB  rapidlj  exhibited  the  roles  of  the  French  and 
ICodem  Oivil  law  as  to  remote  and  conseqnential  damages,  we 
tarn  to  oUur  ByBteniB. 

One  of  the  most  eminent  aathon  of  the  Scotch  jnTispra- 
denoe,  (n)  dividoB  reenltang  damage  into  oeiiam  and  vnoaiam : 
certain,  aa  the  loea  of  rent  conaegnent  on  the  deatmction  of  a 
house ;  uncertain,  as  the  profit  that  might  have  been  made  upon 
jHivpert^r  of  which  the  owner  has  beoi  robbed. 

Certain  conseqaential  damage  ia,  he  aays,  ahni^  allowed  bj  a 
oonrt  of  law.  Uncertain  damage  will  be  allowed  bj  a  court  of 
eqmtT',  where  a  criminal  act  is  the  csnae  of  the  loss ;  and  this,  be- 
caoBe  the  criminality  throws  the  bnrthen  of  proof  on  the  delin- 
quent, and  he  is  chfu^;ed  with  ererj  probable  item  of  profit,  nnleea 
he  can  give  oonclneire  evidence  t^t  no  profit  conld  have  been 
made.  But  I  apprehend  that  witb  na  no  distinction  exists 
between  the  mlee  of  equity  and  law  on  this  sabject.  (0)        [  6S  ] 

In  regard  to  acts  merely  culpable  and  not  criminal,  or 
when  fault  exists  without  malice,  the  aame  writer  declares  that 
uncertain  coosequential  damages  cannot  be  allowed.  ( />) 

So  of  the  jnv^fwn  affec^Mmt^  or  value  set  upon  die  injured 
property  by  its  owner,  over  and  above  its  intrinsic  ar  mailet 
value,  he  holds  that  it  is  not  to  be  allowed  unless  the  injury  is 
intentionaL 

The  general  principles  of  the  civil  law  have  been  repeatedly 
recognized  in  our  own  jurisprudence,  thoo^  the  language  em- 
ployed to  define  the  limits  of  damage  has  not  be^i  miiform.  It 
has  been  sometimes  said  by  the  courts  which  follow  the  course  of 
the  common  law,  that  no  allowance  could  be  made  for  renuAe  or 
eon^Vft/B^ai  loss ;  Bometimea  that  the  damages  to  be  compenso- 

Hie  amoimt  of  dunAgw  "    Bni  the  vhola      Ibi  pkr  rMpdraoc*  dlmppDlt^."— jlryou. 
<lMMa  la  wotA  <sfcrMtliig: —  /lufiMivii  ou  Drn^    Fftm^in*,  Pari*, 

"PovrlMdomnutMt  at  lnt«i4ts,Ili  de-      1TB7,  £ttr,  IT.    -  '" 


ptadsnt  tm^onn  det  oiroaiutanoca  dn  ,.., ^ 

Ut;  e'ert  ponrqnol  il  ii-j-4  Hen  d«  pin*  Id  edit.,  1761.  [k  11,  Book  L 

■rUtMire,  et  l^n  Tolt  trea  toUTflnt  dec  oh>p.  L,  g  T. 

jngea  que  !«■  flxcnt  i  ime  tamme  li  modi-  (o)  Tha  qnotlon  vhether,  In  kwkrd- 

m»  qnlli  na  tont  pM  k  reaompenMf  la  leg  damagea,  tliara  be  any  diffsranea 

£ziema    partle  de  oenz    qni    ont    dt<  betToen  *■  oonrt  of  eqnitv  and  a  court  of 

Nnffert*  par  la  pard*  i  laaaelle  ila  Mat  eccnmon  law,    ia    coniidered    by  Ijord 

a^ndgia;    om  aortM  flndnlganeM   tie  Kainu,  Book  L,  Fart  I.,  ebap.  iv.,  §  t., 

aont  paa  aanknent  •ontialraa  an  Uen  p.  1B9. 

deBparUeaU«%maiadlaannli«iit«noor*  (p)  BocA  L,  Part  L.ebap.  iv.,  %  v., 

davanlsga    an  blen  pabli«,  pniaqn'ellM  p.  IS(K 

fomenteat  1«  ndenew  at  la 
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ted  nmet  be  &e  proceimate  and  natural  conseqaeticefl  of  the  act 
complained  of. 

"  Where  the  action,"  says  the  Supreme  Ooturt  of  Nev  York,  Qr) 
"  is  for  the  breach  of  a  contract,  and  no  special  damages  are  stated 
in  the  declaration,  Hie  plaintiff  is  confined  in  hie  recovery  to  snch 
only  as  natnrally  arise  from  the  breach  complained  of ;  but  if  the 
damage  <^med  do  not  naturaliy  arise  &om  that  fact,  they  cannot 
be  recovered  unless  tKey  areparUoularly  stated  in  the  detiaraUon^ 
and  not  then  if  they  are  not  pnxoimate.  Ooiisec|nentiaI  damages 
may  naturally  arise  from  the  mere  breach  of  a  contract,  bat  they 
often  depend  on  the  pecnliar  oiroonutances  of  the  case.  Sndi 
are  allowed  without  being  stated  in  the  pleadings,  as  am  the/air, 
legal,  and  natural  result  of  the  breach  of  the  defendant's  agree* 
ment;  if  they  do  TUft  thus  restdi,  the  jury  cannot  allow  them, 
imleas  they  are  stated  in  the  declaration,  and  established  by 
pToo&."  (1)  Here  it  is  said  that  d&magee  not  "  natarally  "  aris- 
ing from  the  defendant's  act  can  be  recovered,  provided  they  be 
"proamuUe"  and  that  fhongh  snch  damages  be  not  the  " &ir, 
legal,  and  natural "  resnlt '  of  the  breach  of  contract,  still,  they 
can  be  allowed  for  if  alleged  and  proved.  It  may  be  well 
[  66  ]  donbted,  whether  any  damages  not  "  naturally  "  resulting 
from  the  alleged  grievance  can  ever  be  considered  pros^ 
imatey  or  whether  they  can  be  taken  into  consideration  at  all  by  the 
tribonaL 

The  mle  is  not  much  more  defimte  when  it  is  said  that  the 
damages  must  be  the  legal  and  nat^tral  conseqnence  of  the  act 
complained  of.  As  in  a  case  (f)  in  which  the  defendant  had  slan- 
dered the  plaintiff — who  was  employed  by  one  J.  O.  as  a  jonm^- 
man  for  a  year,  at  certain  wages — by  saying  that  he  had  cut 
certain  flocking  cord,  and  the  pluntiff  claimed  special  damages 
for  his  discharge  by  J.  O.,  in  consequence  of  the  slander,  before 
the  expiration  of  the  year,  it  was  held  by  Lord  EUenboroogh, 
that  the  discharge  of  the  plmntiff  by  J.  O.  was  a  mere  wrongful 

(g)  Hwcj,  J.,  in  Amwtnnig  b.  Peter,         (r)  Viatn  «.  WQoMka,  B  Sa»t,  1. 
C  Wmi,  pa  G8S,  E8& 


(1)  The  danuges  reoorerable  In  ui  Mtion  for  Oie  breuh  <A  a  eontract,  ore  limi- 
ted to  KLch  as  are  the  immediate  and  ntammty  retolt  of  nwh  braaoh.  No  damage! 
ean  1m  daimed  for  Um  low  of  a  oontraot  oollat«ral  to  the  one  Invkeii.  Bridg«a  «. 
Sdeknaf,  88  Ml,  801. 
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act,  and  not  "  the  legal  and  natural  consegnence  of  the  slander 
complained  of."  («)    ■ 

Mr.  Oreenleaf  has  said  with  more  accnracj^,  {()  "  The  damage 
to  be  recoyered  most  always  be  the  natwal  amd  prosevmate  conse- 
qnence  of  the  act  complained  of."  (1)  But  it  is  far  easier  to  lay 
doini  a  general  proportion,  than  to  apply  it  to  a  p&rticnlar  case. 
When  we  come  to  analyze  caosea  and  effects,  and  nndertake  to 
decide  what  is  the  natural  result  of  a  j^ven  act,  and  what  is  to  be 
regarded  ae  mmatural — what  is  proximate  and  what  remote,  we 
shall  find  onrselres  involved  in  serious  difficulty.  Many  things 
are  perfectly  natural,  and  yet  Very  remote  conseqoences  of  a  par- 
ticular act ;  many  other  results  are  proximate,  nay,  immediate, 
and  yet  bo  little  to  be  expected  that  they  can  scarcely  be  pro- 
nounced natural,  (u)  Nor  does  the  requirement  that  the  damage 
be  both  natural  and  proximate,  relieve  us  from  the  difficulty,  (v) 

In  Louisiana  the  subject  of  damages  is  regulated  by  the  Code 
of  that  State  (Arts.  1928,  2294,  2295),  and  it  is  declared  in  refer- 
ence to  our  present  subject,  "  that  when  the  object  of  the  contract 
is  anything  bat  the  payment  of  money,  where  the  debtor  has 
been  gaUty  of  no  fraud  or  bad  faith,  he  is  liable  only  for  such 
damages  as  were  contemplated,  or  may  reasonably  be  supposed 
to  have  entered  into  the  contemplationof  the  parties,  at  the  time 
of  the  contract ; "  and  this  principle  has  frequently  been  carried 

(i)  InZsUj  v.PnrtiiiKton,!!  Ai^^iU.,  changing  phaam  which  the  relaUoni  of 

6ifi,  an  action  of  ilandsF  for  words  of  men  m  Uie  bnnneaa  of  life  aBmme,  ttud 

>  which  BO  out  of  which  d^ma  for  compenaatioD 

I j_  ;.  epring, 

9  the  word*  aotioDBble,  they  n 

be  raeh  that  q»eel>l  damaite  may  be  the  cited  with  ^>probadon  in  a  case  o\  ma- 

/otr  and  natuni  rtndt  at  Uiem ;    and  by  liolone  prceeoDtloa.  DoDoell  s.  Jonea,  1 3 

Patteraon,  J.,  "IhaTealwayianderttood  Alahana,  i90.    But  in  truth  the  ques- 


that  the  apedal  damage  miut  be  the  not-  tion  of  dia  remoteneai  or  coneequeatlr 
mJ  rasnlt  of  the  thins  done."  alltj  of  damage  often  loaee  itself  in  the 
(I)  Evidence,  tdL  ii.,  p.  Sla  most  metAphyncal  reRione  of  cause  and 
(«)  The  Kshop  of  Durham,  in  his  ad-  effect  Ihe  reader  of  PIntaroh  will  re- 
mliabki  Treatise  on  the  Anali^y  of  Belt-  member  the  obarge  brought  sgainst  Per- 
son (too  little  Btndiad  In  our  time),  In  iele^  by  his  son,  Xanthippus,  who  said 
the  ftrst  chapter,  ou  a  Future  life,  dis-  "that  Bpitlmiu9,  the  PharailiAn,  liaTlag 
CDssea  the  meaning  of  the  word  natarat,  nndeeigoedly  killed  a  borse  with  a  jare- 
Md  defines  it  as  ttattd,  fixtd,  or  teitltd,  lin  that  he  threw  at  the  public  gamee, 
snulor,  or  mtiftmi.  But  he  has  in  his  hia  &ther  qient  a  w  bole  day  In  dispotdng 
contemplation  the  whole  course  of  Qod's  with  ProtSigoras,  wbieb  nigbi'  be  prop- 
daalingi  with  bis  creation,  as  &r  as  erly  deemed  the  c*usa  of  bis  death,  the 
known  tons;  and  tMs  definition  will  not  javelin,  or  the  man  that  threw  it,  or  the 
answer  for   the  novel  and    oonatantly  preddent  of  the  gamea" 

(I)V*adw«.Hildn(h,S  WU.,1A1\  Talker  ti  Ellii,  1  Owsd;  (Ibw.)  S1& 
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oat  by  the  courts  of  tliat  State,  (w)  So,  Ib  a  case  where  it  miglit 
be  inferred  to  be  in  the  contempIadoQ  of  the  parties  to  a  contract 
that  a  sugar  mill  and  engine,  which  the  mann&ctarer  undertook 
•  to  pat  up  within  a  given  time,  was  for  the  purpose  of  getting  a 
certain  Crop,  it  was  held  ttiat  a  failore  to  pat  it  up  in  time  entitled 
the  plaintiff  to  recover  for  the  loss  of  crop  and  extra  wages 
caused  hy  the  delay,  (a;) 

These  cases  have  been  cited  with  approbation  and  their 
principle  recognized  by  the  Snpreme  Ooort  of  Texas ;  and 
[  67  ]  they  express,  perhaps,  the  clearest  and  most  definite  rule 
that  can  be  framed  in  this  perplexing  matter,  (y) 

Having  thus  briefly  stated  the  general  principles  of  the  dvil 
law,  and  of  those  systems  of  jorispradence  wliidi  recognize  the 
authority  of  the  same  rules,  a  more  accurate  notion  of  our  own 
law  will  be  had  by  a  review  of  some  of  the  decided  cases ;  first 
grouping  together  those  cases  where  damages  have  been  denied, 
as  being  too  remote  and  indirect ;  and  secondly,  examining  those 
cases  where  more  liberal  allowtmces  have  been  made. 

In  England,  the  subject  seems  to  have  been  first  examined  in. 
connection  vnth  the  forms  of  action.  The  ori^nal  distinction 
between  trespass  and  case  was,  that  where  the  injury  was  imme- 
diate the  former  would  lie,  where  consequential,  case  only ;  .and 
hence  it  often  became  indispensable  to  determine  to  which  class 
particular  kinds  of  damage  should  be  held  to  belong.  So  in  the 
famous  squib  case,  where  the  defenduit  threw  a  squib  into  a 
market^house,  which  fell  on  the  stall  of  a  f^ngerbread  seller ;  he, 
to  save  himself,  threw  it  on  another  stall ;  the  proprietor  c£  the 
second  stall  also  threw  it  off,  and  in  so  doing  it  atmck  the  plain- 
tiff and  put  oat  his  eye  ;  here  it  was  held  that  the  injury  was  the 
direct  and  immediate  act  of  the  defendant,  and  that  trespass 
would  lie.  (z)  (1)  We  are  now  to  examine  an  analogous  class  of 
questions,  but  witiiout  reference  to  any  technical  form  of  action. 

(a)  WUUtun*  0.  Buton,  18  XouMmo,  MOalvUt  •.  HeFftddeii,lS7tc<u,  834, 

4ftt  per  Wheeler,  J. 

<z)  Ooodloe  «.  Bogen,  9  La.  Attn.  B^.  (i)  Scott  >.  Bbepherd,  S  W.  Black.  SSI 

218.  Tandenburgh  s.  Tnuz,  4  Dado,  464. 


(1)  Wh«T«  the  Ion  of  an  eye  wu  the-direct  and  iinm«di*te  oonseqiieDoe  of 
expoanre  to  which  the  plidtitifr  vas  subjected  by  remoTiiig  the  roof  of  h!s  boiue,  it 
WMMdtbst  it  might  be  «onddered  bylhejnryinaggntTatlootrfdttiugMlathe 
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A  preliminary  qnestioii  arises  on  the  pleadinge,  because  in 
many  caaes  the  recovery  of  Bpecial  or  reenlting  damages  depends 
on  the  proper  averments  in  the  declaration.  This  is  a  branch  of 
onr  subject  which  will  be  treated  of  mtfre  fully  here- 
after, under  the  head  of  Pleading,  (o)  Mr.  Ohitty  says,^)  [68] 
*'  8nch  damages  aa  may  be  presomed  necessarily  to  reenlt 
from  the  breach  of  contract,  need  not  be  stated  with  any  great 
particnlaritf  in  the  declaration.  Bnt  in  other  cases  it  is  necessary 
to  etaie  the  damages  reenlting  from  the  breach  of  contract  specially 
and  circumstantially,  in  order  to  apprise  the  defendant  of  the 
facta  intended  to  be  proved,  or  the  plaintiff  will  not  be  permitted 
to  give  evidence  of  snch  dunages  on  the  bial."  («) 

So  in  an  action  for  a  nuisance,  resulting  fi-om  an  obstruction 
to  a  water  course,  caused  by  the  erection  of  a  mound  of  earth, 
it  appearing  that  the  defendants  did  not  erect  the  monud  in 
a  way  to  obstmct  the  conrse,  bnt  that  the  earth  had  mouldered 
and  been  trodden  down  by  third  persons,  eo  as  to  intercept  the 
water,  the  court  said  that  the  evidence  did  not  support  the 
declaration.  "  The  statement  in  the  declaration  is,  that  the 
rabbish  itself  was  placed  by  the  company  in  a  Bitnation  such  as 
to  obstmct  the  ditch.  It  is,  however,  the  elements  and  the  hoji 
that  have  changed  its  position  and  caused  it  to  obstmct  the  dit<^. 
It  was  not  the  immediate  act  of  the  defendants,  but  a  consequen- 
tial injury  that  occasioned  the  obstmction."  {d) 

But  supposing  the  damages  properly  and  completely  averred, 
the  question  yet  remains ;  for  though  flilly  alleged,  the  right  to 

(a)  Vid»po*t,  Chap,  XXIT.  (d)   FlbiriiiiODa   v.    Inglis,    S    TamU. 

{b)  Plw^abps  L,  &\.  ftS4 

(<)  Bee,   to    nme    polDt,  Detbrert  v. 
Le«te,  10 /oAm,  IIS. 

Mtion  of  treepsaa  quart  daatun  fngit.     HUxiliell  a.  Etmbroilgli,  4  Jona  (JV.  C.)  L., 
IflS. 

In  If ev  York  it  bM  been  held  th»(  •  de«ler  Id  dniga  snd  medieinea,  vho  e«r«- 
leaaly  labeli  k  deadly  polaon  a*  a  honcleM  medicine,  and  Bendi  it  >o  labeled  Into 
market,  U  liable  to  all  pereona  vho,  without  &nlt  on  thdr  part,  are  injured  by  aring 
it  a*  aaeh  medicine,  Id  conaeqaence  of  the  ftlse  label  The  liability  of  the  dealer  in 
uch  ease  arliea  not  out  of  any  contract  or  direct  piivlty  between  him  and  the  pereon 
injured,  but  oat  of  the  doty  which  the  law  imposea  upon  Uiri  to  avc4d  aeti  In  their 
nature  dangcroni  to  the  liveB  of  othera.  He  ia  liable,  therefore,  Ihongfa  the  poiionotu 
drag  with  toeh  label  may  have  peiaed  through  many  intermediate  nlea  before  it 
reached  the  baiida  of  the  peraon  injured.  Thomac  v.  Wiocheater,  3  BM.  {N.  7.),  iVt. 
See  alao  ne«t «.  HoUenkemp,  IS  B.  Mont.  (£>.),  319.  Rper  v.  Menifee,  IS  lb.,  US, 
Ht^  t.  Alley,  9  Tta.,  >»«. 
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recover  is  BtUl  to  be  determined.  It  is  very  difficult  to  group  the 
cases  together,  as  each  tnms  geaerallj  oa  its  owd  merits ;  but  we 
will  first  examiae  to  what  extent  the  leas  of  prospective  profite  is 
considered  a  subject  of  compensation.  (1)  In  the  civil  law,  we  have 
seen  that  they  are  geuer^y  allowed ;  but  the  tendency  of  onr 
law  is  to  a  contrary  rranlt,  though  this  is  by  no  means  a  rule 
withont  exception. 

Where  the  plaintiff  bought  the  unexpired  term  of  a  lease  for 
£270',  and  pud  a  deposit  of  £54,  the  title  proving  defective  the 
plaintiff  insisted  on  recovering  as  damages,  not  only  his  deposit, 
but  damages  sustained'  by  the  loss  of  the  bargain,  and  also  by 
reason  of  his  having  sold  out  stocks  to  pay  the  purchase  money ; 

and  the  jury  gave  a  verdict  for  £7i  l&a.  6d.,  being  the 
[  69  ]    deposit  with  interest,  and  £20  extra  damages.    But  oa 

motion  a  new  trial  was  ordered  as  to  the  loes  of  the  bar- 
gain ;  and  De  G^rey,  Ch.  J.,  said,  "  Upon  a  contract  for  a  pur- 
chase, if  the  title  proves  bad,  and  the  vendor  is,  without  fraud, 
incapable  of  making  a  good  one,  I  do  not  think  that  the  purchaser 
can  be  entitled  to  any  damages  for  the  fanded  goodness  of  the 
bargain  which  he  supposes  he  has  lost."  And  as  to  the  sale  of 
the  stocks,  Blackstone,  J.,  after  remarking  that  the  facts  did  not 
show  any  loss,  said, "  Not  that  it  is  material ;  for  the  plaintiff  had 
a  chance  of  gaining  as  well  as  losing  by  a  fluctuation  of  the 
prices."  («)  This  case  has  frequently  been  referred  to  as  amonnt- 
ing  to  a  general  denial  of  a  right  to  recover  profits.  But  it  is  not 
an  authority  to  that  extent ;  it  is  put  by  Mr,  J.  Blackstone,  in 
his  Opinion,  on  the  ground  that  "  contracts  of  this  kind  are 
merely  upon  condition,  frequently  expressed,  but  always  implied, 
that  the  vendor  has  a  good  title."  And  where  the  grantor  in 
such  case  has  full  knowledge  that  he  has  not  title,  damages 
resulting  from  the  loss  of  the  bai^in  have  been  allowed,  {f) 
/^  The  early  cases,  in  both  the  English  and  American  courts, 
generally  concurred  in  denying  profite  as  any  part  of  the  damages 

(e)  Flurean  s.  Thornhill,  S  W.  Slaeh,  SiporU,  849 ;  and  Me  Bitnar  v.  Brongh, 
1078.  II  P«n».  aialt  R^  127. 

(/)  RobiDKm  a.  Hansau,  1  Exthequer 

(1)  3eeShawr.Wallace(]i>uieAer'iiW.£,493),  where  profit*  were  dimlloTed 
in  a  pecnlUr  case,  the  action  being  for  violatioa  of  a  mining  Ucenie.  AIw  Cole  •. 
SvatHton  (1  Cai.,  6\),  where  it  li  held  that  proepecUve  profiu  oanaot  b«  recovered 
■mien  q>«ciaU;  alleged. 
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to  be  compensated,  and  that  whether  in  cases  of  contract  or  of 
tort  So  in  a  case  of  illegal  capture,  Mr.  Jnstice  Stoiy  rejected 
the  item  of  profite  on  the  voyage,  and  held  this  general  langoage : 
**  Independent,  however,  of  all  authority,  I  am  satisfied  npon 
principle  that  an  allowance  of  damages  npon  the  basis  of  a  cal- 
culation of  profits,  is  inadmissible.  The  rtile  would  he  in  the 
highest  degree  unfavorable  to  the  interests  of  the  commnnity. 
The  snbject  would  be  involved  in  utter  uncertainty?*  The  es- 
calation would  proceed  upon  contingencies,  and  would  require  a 
■knowledge  of  foreign  markets  to  an  exactness,  in  point  of  time 
and  value,  which  would  sometimes  present  embarrassing  ob- 
stacles. Uach  would  depend  upon  the  length  of  the  voyage  and 
the  season  of  the  arrival,  much  upon  the  vigilance  and  activity 
of  the  master,  and  much  upon  the  momentary  demand.  After  all 
it  would  be  a  calculation  upon  conjecturee,  and  not  upon  facts. 
Such  a  rule,  therefore,  has  been  rejected  by  courts  of 
law  in  ordinary  cases ;  and  instead  of  deciding  upon  the  [  70  ] 
gains  or  loeaes'of  parties  in  particular  cases,  a  uniform 
interest  has  been  applied  as  the  measure  of  damages  for  the 
detention  of  property."  (g) 
—^  80  where  a  privateer  had  improperly  detained  a  merchant 
vessel,  and  taken  out  her  crew,  in  consequence  of  which  she  was 
lost — it  was  held  by  the  Supreme  Court,  of  the  United  States 
that  &e  owners  of  the  privateer  were  liable  only  for  the  value  of 
the  vessel,  the  prime  cost  of  the  cargo,  with  all  chaises,  and  the 
premium  of  insurance.  (A) 

-X  80  in  the  same  court,  where  a  privateer  had  improperly 
boarded  a  vessel  and  taken  away  her  papers,  in  consequence  of 
which  her  voyage  was  broken  up,  it  was  held  that  the  owners 
were  not  liable  for  the  loss  of  profits  on  the  intended  voyage,  nor 
for  loss  by  deterioration  of  (he  cargo  which  was  not  caused  by 
the  improper  conduct  of  the  captors ;  and  it  was  said,  "  The  prime 
coet  or  valne  of  the  property  lost  at  the  time  of  the  loss,  and,  in 
case  of  injury,  the  diminution  in  value  by  reason  of  such  injury, 
with  interest  upon  such  valuation,  afford  the  true  measure  of 
damages.  This  rule  may  not  seem  a  complete  indemnity  for  all 
possible  injuries ;  but  it  has  certainly  a  general  applicability  to 
recommend  it,  and  in  almost  all  cases  will  give  a  fair  and  just 

(g)  The  Schooner  LiTelj,  1  Galliton,         (h)  The  Asda  Maria,  i  Wheat.,  SST. 
SU  and  Ut.  8ee,  tibo,  Ddeol  v.  Amold,  8  SaU.,  888. 
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recompense."  The  snit  was  against  the  owners,  who  were  con- 
strnctiTelT'  liable ;  and  it  was  a^nitted  *'  Uiat  if  it  had  been  against 
the  original  wibng-doers,  it  might  be  proper  to  go  jet  ftuther,  and 
viat  npon  them,  in  the  Bhape  of  exemplary  damages,  the  proper 
pnnishment  which  belongs  to  lawless  miscondact."  {i)  And  in 
a  similar  case,  (J)  the  same  principle  was  applied  to  a  claim  for 
damages  for  loss  of  a  market.  ^ 

So  in  Massachusetts,  in  an  action  of  treepaes  against  a  depnty 
sherifi^  for  taking  a  schooner  of  the  pituntiff  under  an  attachment 
against  a  tliird  party,  there  being  some  evidence  that  she  wu 
preparing  for  a  vojsge,  and  there  being  no  malice  on  the  part 
of  the  defendant,  the  jury  were  instracted  t»  estimate  her 

valae  at  the  time  of  taking,  and  "  the  additional  damage 
[  71 }  sustained,  if  any."    Bat  it  was  held  by  the  Supreme  Court, 

that  this  would  not  justify  the  jury  in  aseesBing  damages 

J  or  the  breaking  up  of  the  voyage.  (A) 
Ir  So  in  a  case  of  collision  between  Teesels,  it  has  been  held  liiat 
the  owner  of  the  injured  vessel  cannot  recover  for  profits  on  tlie 
voyage  broken  up  by  the  accident  (1)  In  such  a  case  the  Si^reme 
Court  of  the  United  States  stud,  "  It  has  been  repeatedly  decided 
in  cases  of  insurance,  that  the  insured  cannot  recover  for  the  loss 
of  probable  profits  at  the  port  of  destination,  and  that  the  value  of 
the  goods  at  die  place  of  shipment  is  the  measure  of  compensa- 
tion. There  cau  be  no  good  reason  for  eetablishing  a  different 
role  in  cases  of  loss  by  collision.  It  is  the  actual  damage  sostained 
by  the  party  at  the  time  and  place  of  irifwy  that  is  tie  measnre 
of  damages."  (2) 

And  the  same  general  language,  denying  the  admissibility  of 
profits,  was  held  by  the  Supreme  Court  of  New  York  in  an  acticoi 
brought  for  the  price  of  a  steamboat.  The  defendant  ahowed  that 
part  of  the  inachinery  was  unsound,  and  proved  other  imperfeo- 
tions  by  which  considerable  delay  was  caused ;  and  claimed  to 
deduct  from  die  contract  price  of  the  boat,  not  only  the  snm  neces- 
sary to  remedy  the  actual  defects,  bat  also  loss  of  profits  npon  the 
trips  that  might  have  been  run  dming  the  time  the  vessel  was 


(j)  Ia  Aml8t«d  de  Rues,  S  Wheat.,  S8S. 

(I)  Hunt  B,  The  Eaboken  Land  A  ImproTement  Compui;,  9  R  D.  Bmiik't  (JK 
T.)  0.  P.  R.,  IM. 
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delayed  on  aeeooat  of  the  imperfectioufl  in  the  constraction,  hav- 
ing  proved  that  each  trip  would  brmg  one  hiuidred  dollars  net 
profits.  Bnt  it  was  disallowed ;  (1)  and  the  court,  citing  the  lan- 
guage 4^  Fothier,  said,  "  In  ehort,  it  will  be  seen  that  on  the 
aabject  in  qneetioD,  oar  conrta  are  more  and  more  falling  into  the 
track  of  the  civil  law."  (m)  (2) 

It  has  been  heretofore  stated  that  profits  are  bj  no  meanB  nni- 
fonnlj  denied  by  the  civil  law ;  and,  for  the  reaaons  which  I  have 
already  given,  I  very  much  doubt  whether  a  resort  to  either  the 
dvil  or  the  French  law  will  tend  to  facilitate  our  efforts  to  reduce 
onr  meaaore  of  damages  to  ^ed  mlea,  unless  care  is  had  to  keep 
in  mind  the  arbitrary  discretion  by  which  their  sagacious  princi- 
ples are  often  controlled  and  broken  down. 

In  a  recent  case  in  New  York,  where  the  defendant  had  con- 
tracted to  famish  a  steam  engine  for  the  plaintifis,  who 
were  makers  of  oil,  and  failed  to  comply  with  his  contract,  [  72  ] 
the  plaintiffs  eonght  to  recover  as  consequential  damages, 
the  profitB  they  could  have  made  in  the  mauofactnre  of  oil,  had 
the  madiiuery  been  completed  and  put  np  within  the  time  lim- 
ited by  the  contract.  Bat  the  claim  was  disallowed ;  and  the 
recovery  was  limited  to  the  lota  of  ihe  use  qfthe  pUmUiff^  mdll 
and  oiher  macAiin^,  the  fdel  consumed,  the  delay,  of  the  work- 
men employed  for  the  purpose  of  carrying  on  the  business,  and 
the  intenst  on  the  amount  expended  in  purchasing  stock  for 
the  milL  (»)  (3) 

So  in  an  action  brought  on  a  covenant  to  keep  a  mill-dam  in 
repair,  it  was  held  in  Kassachosetts  that  the  plaintiff  was  entitled 
to  recover  the  expense  iscorred  m  repairing  the  dam,  but  not  loss 
of  profits  in  business,  {o)  (i) 

(ni)  Bluushird  r  Ely,  SlITnuJcII,  843.  tnentt    See  this  case  oommeiited  on  in 

(n)  Freemui  >.  Clate,  8  Barb.  S.  C.  R.,  Davis  «  Tslcott,  li  Barb.  S.  0.  R,  811, 

434.    Bat  whkt  It  meant  by  "  the  lou  of  There  profits  were  allowed. 

.1 ,.i_  _,,_.-»._,_-„  ,_i  ..v„  (o)  TTiompaon  ».  Shattack,2Jft(.,ei6. 


(1)  Bnt  compare  The  SpaniBh  &  PortugD«te  Screw  Steam  .Sbipplog  Company  r. 
B«ll,  88  Jhg.  JUiE.,  118. 

(2)  Aa  to  allowance  of  profita  in  Loddana,  lec  Bedon  d.  Capln,  11 1/o.  Attn., 
BSfi ;  Dennery  r.  Biu,  B  lb.,  SflB. 

(S)  Compare  Homer  •.  Wood,  16  Sorb.  {N.  Y.)  886. 

(4)  In  Maryland  It  !■  held  that  onder  a  coTenant  to  keep  •  mill  in  good  repair, 
the  tenant  I>  entitkd  toftunoneratioii  for  all  expenditarea  of  money,  time,  and  labor 
nude  in  repairing  the  mill,  sl*o  for  the  lou  of  the  oh  of  the  premiiea  wbilat  being 
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It  is  clear,  however,  that  future  profits  are  sometunes  allowed 
b;  our  law,  (1)  as  will  be  seeo  hereafter,  uj  r^ard  to  contracts 
to  transport  goods  to  a  partacnlar  place,  (p)  as  well  as  m  actions 
brought  on  agreements  for  the  sale  and  delivery  of  chattels.  In 
the  former  case,  the  difference  in  valae  between  the  price  at  the 
point  where  the  goods  are  and  the  place  wha«  thej  were  to  be 
delivered,  is  taken  as  the  measure  of  damages,  which,  in  fact, 
amounts  to  an  allowance  of  profits ;  and  in  the  latter  case,  a  simi- 
lar result  ia  had  by  the  application  of  lihe  mle  which  ^vra  the 
vendee  the  benefit  of  the  rise  of  die  market  price.  And  so,  as  we 
shaD.  see  hereafter,  in  an  action  by  »  principal  against  an  agent 
for  not  shipping  goods  to  a  particular  port,  their  valae  at  that  port 
has  been  held  the  measore  of  remuneration.  (^)  Kor  would  it 
seem  proper  that  the  question  should  be  governed  by  the  analo- 
^es  of  the  law  of  insurance.  (2)  It  is  veiy  reasonable  that  an 
insurance  on  caigo  should  not  usurp  the  office  of  an  insnrance  on 
profits. 

Under  a  policy  on  the  pWntifTs  interest  in  an  inn  and  offices,  he 
cannot,  on  the  inn  and  offices  being  partly  burned,  recover  agunst 
the  iusnrers  for  loss  snstfuned  by  his  hiring  other  premises  while 
his  own  are  being  repaired,  and  by  the  refbsal  of  persons  to 
[  73  ]  go  to  the  inn  while  under  repair,  the  insurers  having  rdn- 
stated  the  premises  in  proper  time ;  (r)  the  court  aaying, 
"  If  a  party  would  recover  sudi  profits  as  these,  he  must  insure 
them  qua  j>ro^."  But  this  does  not  touch  the  question  we  aie 
now  considering.  The  denial  of  profits  by  way  of  damages  must 
evidentiy  be  taken  with  limitations.  Chancellor  Kent  says,  in  his 
excellent  Oommentories,  («)  that  apeeulative  profits  ue  not  allowed. 
It  is  difficult  to  say  precisely  what  is  meant  by  this  phrase.  He 
whole  snbject  has  been.receoitly  considered  by  the  Snpreme  Court 

SB 


plMed  !q  the  eoDdition  Id  wUch  the  luidlord  elionld  have  kept  than,  aod  for  aU 
direct  and  immediate  dunagee  reanlting  from  the  neglect  of  the  tenor  to  make  Meb 
rep^ie,  aod  vhlah  it  irae  not  in  the  power  of  the  tenant  «*aUy  to  hare  aTddeS. 
Uiddlehanffv.  Smith,  1  JTd  S4S. 

(1)  See  Wa,ten  e.  Towen,  20  Bng.  L.  A  S.,  410. 

(2)  Innirera  are  liable  only  for  direct,  and  not  for  remote  or  eonaeqaentJal  loMea, 
ooMuioned  by  any  peril  spedfied  Id  the  polley.  Case  «.  Ili^&art&rd  Fire  Inaoranee 
Company,  IS  BL,  676. 
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of  K«w  York,  and  an  able  attempt  made  to  draw  the  tme  line 
between  those  profits  which  are  to  be  allowed,  and  those  whicb 
mofit  be  rejected. 

In  an  action  of  covenant  bronght  against  the  aathorities  of  the 
city  of  Brooklyn,  it  appeared  that  in  January,  1836,  an  agreement 
was  entered  into  between  the  defendants  and  the  plaintifTa,  by 
which  the  latter  agreed  to  Aimidi  and  deliver  marble  to  boild  a 
Cit7  Hall  in  Brooklyn,  from  Eain  &  Moi^fan's  qnarry  in  Eaet- 
chester.  The  defendant  were  to  pay  $271,600  in  different  anma, 
as  the  work  proceeded.  In  March,  1836,  the  plaintiffs  entered 
into  a  covenant  with  Eain  ic  Morgan,  by  which  the  latter  were 
to  fnmish  the  marble  in  qnestion,  for  which  the  plaintiffs  were  to 
pay  them  $112,89S  at  the  same  times  that  the  plaintiffs  were  to 
receive  their  payments  from  the  defendants,  and  in  the  propois 
tion  which  the  above  principal  snms  bore  to  each  other.  The 
phtintiffs  proved  the  delivery  of  the  marble  nnder  their  contract 
with  the  defendants,  till  July,  1637 ;  when  the  latter  refused  to 
receive  any  more  marble,  although  &e  plaintiffs  were  ready  to 
proceed.  The  entire  quantity  of  marble  necessary  to  fuIflU  the 
plaintiff's  contract  was  88,819  feet  At  the  time  the  work  was 
suspended,  the  plaintiffii  had  delivered  11,779  feet,  for  which  the 
contract  price  was  paid.  The  plaintiffs  then  had  on  hand  at 
Eain  &  Morgan's  qnarry,  aboni  8,308  feet,  ready  for  delivery ; 
but  this  was  not  of  much  value  for  other  buildings,  and  would 
probably  not  bring  over  two  shillings  per  foot.  It  was  proved 
that  had  the  work  progressed  with  ordinary  diligence,  it  would 
have  taken  the  pluntifis  about  five  years  to  complete 
their  contract ;  and  they  then  proved  that  die  difference  [  71  ] 
between  the  cost  of  the  marble  to  them,  and  the  price  to 
be  paid  for  it  in  1886,  was  about  20  per  cent ;  and  that  it 
fluctuated  between  that  rate  and  40  per  -cent  during  the  four 
successive  years  to  1840.  That  the  ordinary  profit  calculated 
on  by  master  stonecutters,  was  from  10  to  20  per  cent ;  and 
that  15  per  cent  was  a  fair  living  profit.  All  this  evidence  as 
to  profits  was  objected  to,  bnt  admitted  by  the  Circuit  Judge, 
(Sent),  under  exceptions.  The  defendants  requested  the  circuit 
judge  to  instruct  the  jury  that  no  dams^ies  "shoald  be  allowed 
on  account  of  any  supposed  profits  which  the  plaintiffs  might 
have  made  out  of  the  unfinished  work,  and  that  the  damages 
allowed  should  be  confined  to  the  actual  loss  which  the  phuntiffs 
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had  Bnatuned.**    ^lu  the  circoit  jnigB  refiued  to  do ;  and  he 
charged, — 

"  Tbkt  the  Jur;  abonU  •llow  the  plain tlffiu  much  u  tbe  perfitmumce  of  the 
coDtnct  irould  turn  buieflted  them ;  that  the  pluntifls  were  entitled  to'  recover 
for  the  uofinished  nuvble  not  accepted,  Bulgect  to  a  dedoction  of  what  should 
be  deemed  its  &ir  market  value ;  that  the  jurj  should  confine  the  damages,  to 
the  loss  of  the  plaintiffs,  but  that  the  benefit  or  profits  which  tbej  woold  hare 
received  from  the  actual  performance  constituted  such  toss.  That  the  delend- 
snta  ought  to  be  allowed  what  the  jury  should  think  just,  as  to  interest  on  the 
outlay  of  die  plalntifi,  also  what  the  jiuy  might  think  just  for  the  risk  of 
transportation,  and  the  reasonable  value  of  the  marble  unaccepted  and  unqoar- 
ried.  Ab  to  damages  on  the  rough  marble,  to  be  delivered  by  Kain  t  Uoi^an, 
It  ^)pears  by  the  contract,  that  the  plaintiff  were  obliged  to  poichaae  It  from 
fhts  quarry.  The  plainti&'  contract  with  Kain  &  Morgan,  if  made  in  good 
fUth,  was  entered  into  as  a  reasonable  part  of  the  perfimnance  by  the  pluntiffli 
of  their  own  contract ;  and  if  the  defendants  by  popping  the  v<»k,  obliged  the 
]diuntiSa  to  bre^  thur  oontntct  with  Kain  t  Morgan,  then  the  damages  on  the 
latter  ought  to  be  allowed  to  the  plainti^  who  wonld  be  responmble  to  Kain  & 
Morgan  fbr  the  eame.  The  jury  are  to  give  the  difference  between  the  contract 
price,  and  what  It  would  cost  Eain  t  Morgan  to  deliver  the  article,  dcducUng 
the  value  of  it  to  them,  and  making  all  proper  aIlowanM«,  la  in  the  case  of  the 
principal  contract  In  fixing  the  damages  to  be  allowed  the  plaintifi,  the  jury 
•re  to  take  things  as  they  were  at  the  time  Qie  work  was  snapendad,  and  not 
allow  for  ai)y  inoreased  benefits  they  would  have  r«c^ved  from  the  subMqneat 
&lt  of  wages,  or  subsequent  circomstances." 

He  joiy  found  a  verdict  in  favor  of  the  plaintiffa  for  $73,999. 
The  defeadantB  moved  for  a  new  trial ;  and  Kelson,  0.  J.,  deliver- 
ering  the  opinion  of  the  Court,  after  noticing  that  the 
[  76  ]  damagcB  for  marhle  on  hand,  ready  to  be  delivered,  were 
not  made  a  matter  of  discasdon  on  the  argament, — ae  to 
the  claim  for  damages  in  respect  to  the  remainder  of  the  marble  ' 
vhich  the  plaintiffs  had  agreed  to  fbrniah,  but  which  they  were 
prevented  from  famiBhing  by  the  anepension  of  the  work  in  July, 
1S87,  and  as  to  the  claim  for  profits,  said, — 

"  It  IB  not  to  be  denied  that  there  are  profits  or  gMns  derivaUe  lirom  a  con- 
tract, which  are  uniformly  r^ected  as  too'  contingent  and  speculative  in  their 
nature,  and  too  dependent  upon  the  fluctuation  of  markets  and  the  chances  of 
business,  to  enter  into  a  safe  or  reasonable  estimate  of  damage.  Thus,  any 
supposed  successful  operation  the  party  might  have  made,  if  he  had  not  been 
prevented  from  realising  the  procefts  of  the  contract,  at  the  time  stipulated,  is 
a  consdention  not  to  be  taken  into  the  estimate.  Besides  the  uneert^n  and 
contingent  issue  of  snch  an  operation,  in  fteelf  considered,  It  has  no  legal  or 
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necesauy  connection  vith  the  atipuUtions  betwean  the  ptrUee,  and  cwiaot, 
therefore,  be  presamed  to  hare  entered  into  their  contiderAtion  at  the  time  of 
contntctiDg.  *  *  *  When  the  books  tmd  ugea  speak  of  the  profits  antici- 
pated from  a  good  bargain,  as  matters  too  remote  and  uncertun  to  be  taken 
into  the  account  in  ascertaining  the  true  measure  of  damages,  they  usually  have 
reference  to  dependent  and  collateral  engsgeroenbi  entered  into  on  the-fidth  and 
in  expectation  of  the  performance  of  the  principal  contract" 

"But  profits  or  adranb^iee  which  are  the  direct  and  immediate  fruits  of  the 
contract  entered  into  between  the  parties,  stand  upon  a  difierent  footing.  Theao 
are  part  and  parcel  of  the  contract  itself — entering  into  and  constituting  a  por- 
tion of  its  TCTj  elements,  something  Htipulsted  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  ihlflUment  of  any  other  stipulation. 
They  are  presomed  to  haxe  been  taken  into  consideration  and  deliberated  upon, 
bef<»«  the  contract  was  made,  and  formed,  perhaps,  the  only  inducement  to  the 
airsngemont"  (()  "If  there  was  a  market  value  of  the  article  in  this  case,  the 
question  would  be  a  simple  one.  As  there  is  none,  howerer,  the  parties  will  he 
obliged  to  go  into  an  inquiiy,  as  to  the  actual  ooet  of  Airnishing  the  article  at 
the  place  of  deliTery,  and  the  court  and  Jury  should  see  that  in  eatunating  this 
Amount,  it  he  made  on  a  subslantial  basis,  and  not  left  to  rest  on  the  loose  and 
speculatiTO  opinions  of  witnesses."  And  Bronson,  J.,  sud,  "  As  the  marble  had 
no  market  value,  the  question  of  profits  iovolyes  an  inquiry  into  the  cost  of 
the  rough  material  in  the  quarry,  and  the  expense  of  rusiag,  delivering,  and 
transpniing  it  to  the  place  of  delivery." 

And  the  learned  Chief  Justice  fortified  this  allowance  of 
profits,  by  reference  to  the  cItII  law,  and  the  analo^es  derived 
from  the  cases  in  our  own  law,  which  we  shall  hereafter 
have  occasion  to  consider,  where  npon  non-performance  of  [  76  ] 
contracts  for  the  sale  and  deliv^  of  chattels,  the  market- 
price,  which  of  coarse  inclndee  profits,  is  made  the  measttre  of 
compensation,  (u) 

So  in  a  recent  and  similar  case,  the  plainti^  contractors, 
were  held  entitled  to  recover  from  the  defendants  tlie  profits  on 

(l)  See  tW»  language  cited  with  appro- 
batlou  in  Lawrence  «.  Wardwdl,  e  Birrb., 
a  O.  Jt,  4S>. 

(«)  He  farther  wdd,  that  wbere  the  aanune,  tr  improvidently  entered  i 

conlract,  at  in  fbix  case,  is  broken  before  and  on  IMb  latter  point  a  new  trial  was 

the  arrival  of  Qie  time  for  ftill  perform-  ordered.     We  BhalThave  oceadon  to  con- 

anee,  and  the  oppodte  party  electa  to  aider  these  parts  of  tiiis  dei^on  when 

consider  it  in  t^t  light,  the  market-price  we  come  to  the  snlijeet  of  contknoiag 

on  the  day  of  the  breach  is  to  govern  agreements,  and  evidence  with  refereaco 

the  usessment  of  damages — that  they  to  damages.    Mr.  Justice  Beardsley  dis-    - 

ihonld  be  settled  and  ascertained  accord-  sented,  holding  that  llie  fluctuations  In 

lag  to  the  eilsliDgetateof  tbe  market  at  price  during  tiie  five  years  which  the 

the  time  the  caose  of  action  aroee,  and  contract  was  to  run,  should  be  taken  into 

not  at  tiie  time  fixed  for  ftail  performance.  account.    He  concorred  as  to  the  allow- 

And  the  mb-coDttact  yiiih  Ealn  A.Uor-  snce  of  profitt,  end  as  to  the  disregard 

gan  waa  laid  whdly  oat  <rf  view,  ai  one  of  the  sob-contraet  of  Eain  ft  Ho^aa. 
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the  conBtrnction  of  a  section  of  an  aqnednct,  QiQ  work  having 
been  etopped  by  the  defendants,  {v)  (2)  And  again,  when  a  mill 
was  prevented  from  being  mn  by  reason  of  a  steam  engine  not 
being  famiehed  for  it  according  to  contract,  the  profits  which  the 
mill  would  have  earned  during  the  time  of  its  being  stopped  were 
held  to  be  rightly  inclnded  in  the  damages,  (w)  And  I  think  it 
may  well  be  donbtad  whether  the  language  of  some  of  the  earlier 
American  cases  which  I  have .  cited  has  not  pushed  the  rule 
beyond  the  tme  line,  (a;)  (3)    The  analogies  of  the  law  have  cer- 

llMteitoe  •.  Utyix  of  BrooUvn,  1  Hill,  '   (v)  Darli  v.  TaleoH,  14  Barb.  8.  0.  X., 

ea.  (1)    See  aUo,  N.  Y.  .t  H.  K.  a.  Co.  e.  611.    There  i*u  in  thU  imk  a  Rp«d>l 

Story,  e  Barb,  S.  C.  B ,  419,  and  Beaton  aTreADeot  to  pay  tiie  speelSe  damages 

«.  fieoond  MnnleipaUtf,  8  La.  Ann.  H.,  4S,  chimed ;  but  the  opinion  of  Taggsrt,  J., 

where  the  authority  of  thia  deoidoD  la  coven  the  vhole  groand. 

recognized.  (z)  I  am  gratified  to  End  this  remark 

(»)  CUrk  «.  The  Mayor,  8  Jorf.  8.  C.  citid  with  approbation  by  the  Snpremo 

R.,  S66 ;  revened  in  error  on  another  Court  of  Alabama,  per  Chilton,  J.,  in 

Mint,  4  OimttiKk,  SSa    Videpoit,  Chap,  Donnell  v.  Jones,  17  Ala.,  089. 


(1)  Approved  in  Story  *.  Hie  "St-v  Tork  A  Eiirlea  Railroad  Company,  1  5^ 
(JK  T.).  86. 

(2)  To  the  Bune  effect  are  The  Philadelphia,  Baltimore,  A  WUiDington  lUilroad 
CompAiij  V.  Hovardf  IB  Son.,  80%,  uid  Thompwu  «.  Joekaon,  14  B.  Jfonr.  (Ky.), 
114. 

(S)  The  true  nJa  on  thia  tDbjeot  i*  undoubtedly  that  Ud  down  bj  the  Snpreme 
Conrt  of  Hasn«huBetta,  in  Fox  v.  Harding  (7  Ouik.,  616),  aa  follows :  "  The  rale  has 
not  been  nnltbrm  or  very  elearly  settled,  as  to  the  right  of  a  party  to  elaln  a  loM  of 
profits  as  a  part  of  the  damaget  for  breach  of  a  qteeial  contraot  Bat  we  think 
there  Is  a  distinotlon  by  which  all  questions  of  this  sort  can  be  eadly  te«t«d.  It  lb* 
profits  are  meh  as  would  have  accrued  and  grown  out  of  the  contiaet  ilaelli  as  the 
direct  and  luuuediato  results  of  its  fulfillment,  then  they  would  form  a  just  and  pro- 
per Item  of  damages  to  be  recovered  agalnit  the  delinquent  party  apon  a  breach  of 
the  agreement.  These  are  port  and  parcel  of  the  contract  ttaell^  and  most  hare  been 
in  the  oont«m|J»tion  of  the  parties  when  the  agreement  was  entered  into.  Bnt  if 
they  are  soch  aa  would  have  been  r««liied  by  the  party  from  other  independent  and 
collateral  undertakingB,  although  entered  Into  In  consequence  and  on  the  fiiith  of  the 
principal  contract,  then  they  are  I'M  nncert^  and  remote  to  be  taken  into  coneider- 
aUon  as  a  part  of  the  damages  occadoned  by  the  breach  of  the  contract  in  suit.  The 
•ame  distinction  is  snrtained  by  The  Philadelphia,  Wilmington,  A  Baltimore  Railroad 
Company  v.  Howard,  IS  HO0.,  SOT. 

Upon  this  principle  It  has  been  held,  that  when  a  contract  to  bnlld  a  conrt-bonM 
was  ended  by  the  wrongful  act  of  the  niperlntcndente,  they  were  liable  to  an  action 
for  damages  for  the  work  done,  and  the  materials  purchased,  and  also  lor  the  profits 
of  the  work.  Cook  «.  The  Commiamoners  of  Hamilton,  II  McZean'i  0.  O.  S,,  t\% 
Bee  also,  on  the  subject  of  what  consequential  damages  are  recoverable  for  breach  of 
contract,  Chsidn  V.  Norton,  6  ifcZiHin'f  a  C.  ii.,  BOO;  Barnard  e.  Conger, /£.,  497 ; 
Hie  Cowenn  Falls  Uanafsctoring  Company  «;  Bogers,  19  Oa.,  All.    In  the  latter 
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tainly  not  been  regarded.  If  on  a  contract  to  deliver  goods  at  a 
distant  point,  their  value  at  the  place  of  deliveiy  is  the  tme  cri- 
terion ;  if  on  a  contract  for  the  sale  of  chattels,  tlie  market-price 
on  the  day  fixed  for  delivery  is  the  tme  measure  of  damage,  it  is 
difficult  to  assign  a  reason  why  the  same  rule  dioold  not  be 
applied  to  the  breaking  up  of  a  voyage  actnaUy  commenced,  nor 
why  the  victim  of  an  Ulegal  capture  ahonld  be  limited  to  the 
prime  cost  of  his  cai^. 

Indeed,  on  reviewing  the  whole  subject,  it  seems  to  me  that 
the  language  of  tlie  Louisiana  Code  above  cited  expreeaes  the 
true  rule ;  and  that  it  is  no  more  than  justice  that  a  defendant  in 
default  shoold  be  compelled  to  make  good  the  damages  sustained 
by  his  breach  of  contract,  "  which  were  contemplated,  or  may 
reasonably  be  supposed  to  have  entered  into  the  contemplation  of 
the  parties,  at  the  time  of  the  contract."  Such,  too,  are  the 
recent  English  decisions.  So  in  a  case  in  the  Court  of  Excheq- 
uer, (aw)  where  the  facta  were  as  follows ; — 

The  plaintiffs  were-  owners  of  a  steam-miU.  The  shaft  was 
broken,  and  they  gave  it  to  the  defendant,  a  carrier,  to  bring  to  an 
engineer,  to  serve  as  a  model  for  a  new  one.  On  making  the 
contract,  the  defendant's  clerk  was  informed  that  the  mill  was 
•stopped,  and  that  the  shaft  must  be  sent  immediately.  He  de- 
layed its  delivery  ;  the  shaft  was  kept  back  in  consequence ;  and 
in  au  action  for  breach  of  contract,  they  dfdmed,  as  specific  dam- 
ages, the  loss  of  profits  while  the  mill  was  kept  idle.  It  was  held 
tiiat  if  the  carrier  had  been  made  aware  that  a  loss  of  profits 
would  result  from  delay  on  bis  part,  he  would  have  been  answer- 
able. But  as  it  did  not  appear  he  knew  tbat  the  want  of  the 
shaft  was  the  only  thing  which  was  keeping  the  mill  idle,  he 
could  not  be  made  responsible  to  such  aq  extent.   The  court  said, 

"  We  think  the  proper  rule  in  such  &  cue  as  the  present  ie  this ; — where  two 
ptrticB  have  m&de  a  coDtract  which  one  of  then)  h«s  broken,  Sie  dam^es 
which  the  otiier  putf  ought  to  receive  In  respect  of  Buoh  I>resoh  of  cootnust 
eboold  be  dther  such  u  tnaf  6My  and  subBtantially  be  ooniddered  aa  arimng 
naturaltj,  t.  &  according  to  the  uenal  course  of  things,  from  such  breaiA  of 

(xt)  Had%  «.  Bazendale,  9  ExcK,  Ml ;  a  C,  Sfl  JBng.  L.itR,  tee. 


(■M  Lmnj^n,  J.,  DMntioiu  "the  fkble  of  tiie  ndlkmold,  in  tha  BpelUng-book,  u  the 
b««t  lUottntion  of  what  Is  m«ant  by  the  phrSM  '  BpeenktlTe  profllA ' " 
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DOBtnct  Hsd^  or  Bnch  u  nuy  rMSOtwbl;  be  sopposed  to  h>ve  been  in 
the  eODtemplation  of  both  parties  at  the  time  the;  made  tiia  contract,  u 
the  probable  remit  of  the  bre«cli  of  it  ifow,  if  the  spedal  Nrcamstanoea 
under  which  the  contract  was  actually  made  were  commouicated  hj  the 
plaintifT  to  the  defendant  and  thus  known  to  both  partieo,  the  damages 
reeultJng  fimn  the  breach  of  Bach  a  conttKct  which  they  would  reaaonably 
contemplate,  would  be  the  amonnt  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  tbtat  spedal  circamstanccB  so  known  and  com- 
municated. But,  on  the  other  hand.  If  thoae  special  drcumstances  wn«  wholly 
unknown  to  the  party  breaking  the  centnct,  h«^  at  the  most,  could  only  be 
suppoeed  to  have  had  in  his  contamplatian  the  amount  of  ii^iiry  which  would 
arise  generally,  and  in  the  great  multitude  of  casea,  not  affected  by  any  special 
circumstances,  for  such  a  breach  of  contract  For  had  the  spedal  drcumstancea  ' 
been  known,  the  partiee  might  bare  expreealy  prorided  for  the  breach  of  con- 
tract by  special  terms  as  to  the  damage  in  that  case,  and  of  this  advantage  it 
would  be  Tery  nqjust  to  deprive  them.  The  above  principlea  are  those  by 
which  we  think  the  jury  ought  to  be  guided  in  estimating  the  damages  acifdog 
out  of  any  breach  of  contrMt" 

The  mle  laid  down  in  Hadlej  v.  Baxendale  was  again  acted 
npon  in  a  very  recent  case.  The  defendant  had  contracted  to 
build  a  ship,  which  was  to  be  delivered  to  the  plaintiff  on  the  1st 
of  AnguBt,  1854.  It  was  not  delivered  till  Mardi,  1855.  The 
vessel  was  intended  hy  the  plainliffi, — and  ^m  the  nature  of  her 
fittinge  the  defendants  mnet  have  known  the  &ct, — ^for  a  passenger 
ship  in  the  Anstralian  trade.  Evidence  was  ^ven  that  fi-elghts 
to  Anatralia  were  very  high  in  Jnly,  August,  and  September,  but 
fell  in  October,  and  continued  low  tiU  May,  when  the  vessel 
Bsuled ;  and  that  had  she  been  delivered  on  the  day  named,  she 
could  have  earned  £2,760  more  than  she  did.  On  the  other  hand, 
it  was  shown  that  the  plaintiffs  would  have  extended  the  time  for 
delivery  till  the  first  of  October,  if  the  defendants  would  have 
bound  themselves  to  that  day  under  a  demurrage  (which,  how- 
ever, was  reused),  and  that  they  had  stated  as  their  reason  for 
wishing  to  have  the  ship  then,  "  that  after  that  time  the  days 
would  be  shortening  so  fast  that  they  wotild  be  seriously  incon- 
venienced and  prejudiced  in  fitting  the  vessel  out"  The  judge 
charged  in  the  wqi^  of  Hadley  v.  Baxendale,  and  the  jury  found 
a  verdict  of  £3,750.  An  attempt  was  made  to  set  aside  the 
verdict  for  excess  of  damages,  on  the  ground  that  if  the  plaintiffs' 
offer  had  been  complied  wit^  the  loss  of  freight  would  have  been 
suffered,  and  that  the  damages  should  be  measured  rather  by  the 
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Species  of  loes  vbich  &ey  had  themselTeB  pointed  out,  than  hy 
that  which  thej  afterwards  Bet  up. '  l^e  rale  wae  leftiBed.  (^) 

We  turn  now  to  other  cases  connected  with  our  subject. 

The  general  principle,  in  regard  to  remoteness  of  damage,  has 
been  applied  in  Haesachnaetta  to  a  case  of  BnTety.  The  defend- 
ant had  execated  an  instnunentbj  which  he  promiBed  to  hold  the 
plaintiff  harmless  agiunst  any  loss  he  might  snstain  by  signing  a 
certain  bond  for  dnties  at  the  Fassamacinoddy  cnstom-honse. 
Tba  pldntifF  showed,  that  in  1814  the  British  captured  [  77  ] 
Eaatport,  got  posBesaion  of  the  castom-honse  and  bond 
in  qoeetion ;  that  they  iseaed  a  writ  against  the  plaintiff  as 
obligor,  that  the  plaintiff  was  obliged  to  fly  to  avoid  arrest,  and 
ibaX  his  bnsinesB  was  greatly-injnred  thereby.  Bnt  it  was  held 
that  he  could  claim  no  remuneration  for  any  Buch  injnry,  and 
-Parker,  C.  J.,  deliTering  the  opinion  of  the  Court,  Baid, — 

"  Tbe  conunon  cotubracUon  oT  such  «  contnct  Ib,  QM  if  the  suretj  is  obliged 
to  pif  tin  bond  bj  sidt,  or  othenria^  the  prindpAl  shkll  p»;  Um  the  sum  be 
haa  been  obliged  to  idraDce,  together  with  kll  anch  reuonable  expenses  es  he 
-OM^  have  been  obliged  to  incnr,  and  which  may  be  conriderad  u  the  neoeeuiy 
coBieqiieDoe  4rf  ttie  neglect  of  the  prindpal  to  discharge  his  owadebt  But 
extraordinary  ezpenaea  which  might  have  been  avoided  by  payment  of  tbe 
money,  or  remote  w  onespected  cmisequeDcea,  'are  neret'  considered  as  coming 
within  the  contract.  Thus,  if  a  soiety,  by  reason  of  being  obliged  to  psy  money 
tor  his  priodpal,  becomes  embarrassed  in  hnsineB^  and  la  floally  obliged  to 
abandon  it,  it  is  not  eipected  that  the  principal  will  be  hdd  to  indemoiff  blm  tor 
tUa  coneeqaendal  mlBfiirtane.    It  is  not  the  natural  and  neeesHOy  effect  of  his 


beooming  a  surety,  bnt  ia  occasioned  by  his  undertaking  to  do  what  he  was  not 
in  a  ooodition  to  peribrra.  So,  flight  to  ntai  payment  of  his  debt  ia  an  acci- 
dent wholly  unforeseen,  and  its  conseqoencea  cannot  be  contidered  u  provided 
fcr."  (.) 

Bo  in  New  York,  the  plaintiff  sned  the  defendant  on  a  con* 
tract,  by  which  the  defendant,  in  consideration  of  $5  paid  him, 
agreed  to  take  a  note  execnted  by  the  plwntiff  and  a  enrety,  pay- 
able the  first  of  Hay,  and  to  forbear  proaecntion  of  the  note  for 
nine  months ;  and  it  was  alleged  that  the  defendant  did  not  for- 
bear, bnt  ened  on  the  note,  by  which  the  plaintiff  lost  |500.  The 
plaintiff  offered  to  prove,  to  enhance  the  dunages,  that  when  he 
'waa  sned  he  waa  engaged  in  his  harvest,  and  that  for  the  purpose 

Pteteher  *,  Tayleor,  IV  O.  S.  31.         See,  alao,  BUiop  v.  WilUanwn,  S  Fait- 
Hayd«n  *.  Cabot,  11  Jfwa,  !««.     JM,  SOL 


n 
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of  raeing  money  to  Batisfy  the  demand  he  was  obliged  to  quit 
hie  work  and  thresh  hie  grain,  and  that  he  wfu  pat  to  great  tronble 
in  raising  the  money.  Bnt  on  certiorari  to  the  Supreme  Court, 
Woodworth,  J.,  said,  "  It  appears  to  me  that  this  could  not  form 
a  ground  of  damages,  although  the  plaintifT  might  hare  soffo^ 
iaconvenient^  and  loee  by  the  failure  to  fulfill  the  contract,  finch 
remote  conseqoences  cannot  be  taken  into  consideration  in  eeti- 
matbgthe  damages;"  which  was  qoalifiedby  this  rema^ 
[  78  ]  "  Besides,  there  does  not  appear  any  neceemly  that  the 
plaintiff,  at  the  moment  the  writ  was  served,  ehoold  qnit 
his  harvest  and  make  sacrifices  to  nuse  the  money."  (a) 

So,  again,  where,  in  a  lease  of  a  dairy  form  for  five  years,  the 
lessor  agreed  to  put  the  bams  on  the  premises  in  a  good  state  (tf 
repair,  bnt  neglected  to  do  so ;  it  was  held  that  the  lessee  conld 
recover  the  amount  it  would  coet  to  put  the  bams  in  repair,  but 
not  the  damage  sostained  by  injuries  to  the  cows  and  young 
cattle,  the  increase  of  food  and  the  decrease  of  produce  resulting 
^m  the  state  of  the  bams ;  these  damages  being  altogether  too 
remote  and  contingent."  (i) 

In  a  case  in  New  York,  where  the  plaintiff  sued  the  defend- 
ant  for  the  breach  of  an  implied  warranty  in  the  sale  of  a  hoise 
which  had  been  recovered  from  him  at  the  suit  of  a  third  par^ — 
it  was  held  by  the  Supreme  Court  that  the  measure  of  damages 
was  the  price  paid  by  the  purchaser,  with  interest,  and  the  costs 
recovered  against  him ;  and  that  the  costs  incurred  by  him  in  the 
defense  of  the  action  brought  by  the  real  owner  were  not  allow- 
able, (tf) 

So,  again,  where  the  defendant  sold  the  plaintifT  cert^n  cloths 
for  the  Mexican  market,  accompanied  by  an  invoice  specifying 
the  contents  of  the  bales,  and  warranted  correct,  but  in  which  the 
number  of  yards  was  much  over-stated — the  goods,  on  being  foi^ 
warded  to  Mexico  by  the  plaintiff,  were  entered  at  the  custom- 
house before  the  mistake  in  the  invoice  was  discovered,  and  the 
dnties  paid  upon  the  erroneous  amount ;  the  parties  settled  the 
difference  between  them  amicably,  so  &r  as  the  price  of  the  goods 
was  concerned,  and  the  action  was  brought  to  recover  the  excess 
of  Mexican  duties  paid  by  the  plaintifi",  together  with  certain 
commissions  in  New  York,  in  consequence  of  the  erroneous  valu- 

(<:)  Anutnwg«;Fenv,sFMd,CSE. 
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ation  made  by  the  defendaats  in  tieir  invoice.    But  the  suit  was 
euccessfully  resisted,  and  tlje  claim  disallowed.  ((2) 

In  a  recent  case  in  England,  where  a  prize  had  been 
offered  for  the  beet  plan  and  model  of  a  machine,  and  plans  [  79  ] 
and  models  were  to  be  sent  by  a  cert^  day,  the  plaintiff 
sent  a  plan  and  model  accordingly,  by  a  railway ;  but  through 
the  negligence  of  their  agents,  it  did  not  arrive  at  its  destinatioD 
till  after  the  time  appointed ;  it  was  considered  that  tlie  proper 
measure  of  damages  was  the  value  of  the  labor  and  materials 
expended  on  the  plan  and  model,  and  that  the  chance  of  obtain- 
ing  the  prize  was  too  remote  to  be  eetamated.  {e) 

We  turn  now  to  actions  of  tort.  Jn  regard  to  cases  of  delib- 
erate or  malicious  wrong,  we  have  already  seen  that  the  law 
applies  very  liberal  relief.  And  in  cases  of  reckless  or  mischievous 
acts  injurious  to  others,  even  where  exemplary  damages  are  not 
claimed,  the  party  in  the  wrong  is  often  made  answerable  for 
consequences  very  remote  from  the  original  act.  So  in  the 
famous  sqnib  case,  the  first  thrower  of  the  combustible  was  held 
responsible,  though  it  bad  passed  through  the  hands  of  two  other 
parties.  (/)  Bo  whePe  the  defendant  foolishly  went  up  in  a  bal- 
loon, wiiich  descended  into  the  plaintiff's  garden,  and  attracted 
a  crowd,  who  trod  down  the  plaintiff's  vegetables  and  flowers, 
the  original  wrong-doer  was  held  answerable  for  the  injury  done 
by  the  crowd  as  well  as  by  himself,  (j)  So  where  the  defendant 
having  quarreled  with  a  boy,  pursued  him  with  a  pickax,  and 
followed  him  into  the  plaintiff's  store,  where,  in  his  effort  at 
flight,  he  committed  unintentional  damage,  tie  defendant  was  j 
held  responsible  for  the  injury  thas  done.  (A) 

So  in  an  action  of  trespass  in  Masaachusetta,  for  breaking 
down  and  destroying  part  of  a  mill-dam,  damages  were  assessed 
for  the  cost  of  repairing  the  dam,  and  also  for  interruption  to  the 
nse  of  the  mill,  or  diminution  of  profits  occasioned  by  tiie  water 
flowing  through  the  break  in  the  dam,  and  by  that  means  falling 
too  low  for' the  working  of  the  mill;  it  was  objected  that 

((f)  B*,Tgojar.Ahoatl.al.,bBiU,i1i. 
B««  uiii  CMC  tgain,  S  Dmio,  4(16.    There 

b  a  number  of  analogom  cues  governed  464.    But  the  defendant,  liable  in  i 

bj  the  UMdin  Non  remiAa  ted  proxima  acdon  c^  bbe  Itnprlionment  for  an  nu- 

emua  iptelatnr,    BlDom'a  Legal  Maxima,  fonnded  arreat,  is  Dot  rMpondhle    for 

p.  IOC.  farther  damage*  remlting  from  the  pl^n- 

(e)   Vataon  v.   Anibergate  N.    A   B.'  tiS'sremand  byamaglBtrate;  thatbeii^ 

Bailway,  IB  Jar.,  448.  a  tudidal  act     Lock  v.  AAton,  18  Q.  S. 

(/)  aJott  •.  Shepherd,  S  W.  Black,  B92.  S.,  87 1. 
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[  80  ]  damageB  for  the  latter  catiae  could  not  be  recovered  in  this 
action ;  but  the  Supreme  Oouri  Bfud,  "The  interruption  to 
the  use  of  the  mill  and  the  diminution  of  the  plaintifie'  profits  on 
that  account,  were  alleged  in  the  declaration  and  proved  at  the 
trial ;  and  we  think  thia  was  right.  The  plaintiff  ore  entitled  to 
recover  for  all  the  damages  thej  suffered  hj  reason  of  the  tres- 
pass." (t)  (1) 

And  in  a  case  at  nisi  priua,  (J)  Lord  Kenyon  held  that  an 
action  lay  for  firing  on  negroes  on  the  coast  of  Africa,  and  thereby 
deterring  them  from  trading  with  the  plaintiff,  so  that  the  plain- 
tiff lost  their  trade,  {k)  "  I  do  not  think,"  saye  an  eminent 
English  judge,  in  a  i^cent  case,  "  that  the  jury  is  bound  tb  weigh 
in  golden  scales  how  much  injury  a_  party  has  sustained  by  a 
trespass."  (l) 

So  where  the  defendant's  servant  had  left  his  horse  and  cart 
in  the  public  street,  where  children  might  be  playing.  The 
plaintiff,  who  was  a  child  between  six  and  seven  years  of  age. 


(i)  Whit. 

(A  T«rlel 

F.  Cat*,  21 


tiff  van  entitled  to  the  value  of  a  bargain 
actaslly   made.     It  was  aa  aetion  bj 
.  _        ,  200.  *  le«ee  o(  a  Hon  againrt  lenor,  tat  a 

(Jl)  The  cMe  appears  to  eome  under  refusal  to  give  poateuion  of  the  demised 
the  head  of  profits;  -whatever  wai  loet  property.  The  pUntiff  vas  aUowed  his 
mast  have  been  the  profits  of  the  trade.  expeusea  in  preparing  to  remove,  bat  not 
I  may  here  remark  Aiat  the  doctrine  of  the  profits  which  he  might  have  made  in 
the  denial  of  proflta  that  ndght  have  buainese  ca  the  prenusee. 
been  made   in  a  buuness,   was   again  (I)  Oilhu^  s.  Brittan,  S  Jfwa.  A  WA., 

affirmed  in  OUee  v.  OTooie,  4  Sarb.  S.  O.       SIS. 
R..  261 ;  wMle  sdmlttiDg  that  the  plMn- 


(1)  In  an  acUon  of  trespass  on  the  ease,  diminution  of  the  valne  of  the  property 
for  parposes  of  renting,  and  the  hindrance  to  plaintiff's  servants  in  peribrmlng  their 
labor,  and  damage  resnltlng  from  water  passing  through  a  hole  in  the  roo^  eaoaed 
by  an  e^o^on  from  a  neighboring  qoany.  are  comegueniial  damages,,and  as  soeh 
are  recoverable.    Seott  *.  Bay,  S  JIfd.,  4S1. 

Where  a  mnidcip^l  eorporatloD  had  rendered  themselves  liable  to  the  pl^Uff 
[or  damages  for  injuries  to  his  manufactory,  occauoned  by  excavations  in  steeet 
improvement*,  made  under  direotion  of  the  cnrporBtJou,  held  that-  the  pbdntiff  waa 
entitled  to  a  compensation  for  the  loss  of  profits  during  the  suspenrionof  his  bnsiiMM 
as  a  maDubctnrer,  it  being  prov^  tliat  the  suspenston  was  B  neceaeaiy  eonsequence 
of  Uie  Injarie*  to  his  property,  for  wtuch  the  defendants  were  Uable,  and  tbat  the 
profits  claimed  would  certainly  have  been  realized.  Laoour  *.  The  Mayor,  Ao.  t^ 
New  York,  S  i>u<r  (If.  K),  406.  Add  where  the  pUintiff's  toll-bridge  -was  oairied 
away,  through  the  fault  of  the  defendants,  it  waa  htid  that  the  damagee  reooverabl* 
would  be  the  value  of  the  superstructure  destroyed,  and  tlie  loss  of  the  tolls  daring 
the  time  reasonably  necessary  to  rebuild.  Sewall'i  Falls  Bridge  «.  flsk,  8  AsC  (JT. 
S),  171. 
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ftod  seTeral  other  chfldren,  played  about  the  cart,  and  the  plaintiff 
got  into  it,  and  another  boj  led  the  horee  ob,  and  aa  the  plaintiff 
was  getting  out  he  fell,  and  the  cart-wheel  ran  over  hie  leg,  and 
broke  it.  It  -was  contended  that  the  mischief  was  not  produced 
by  the  unlawful  act  of  the  servant  alone,  but  by  that  combined 
with  two  other  active  causes,  namely,  the  advance  of  the  horse 
caused  by  the  other  boy,  and  the  plaintiff's  improper  conduct 
and  trespass  in  mounting  the  cart.  Lord  Denman,  O.  J.,  said, 
"  Certainly,  the  child  was  a  cooperating  cause  of  his  own  misfor- 
tune, by  doing  an  anUwful  act ;  and  the  question  arises,  whc^Jier 
that  fact  alone  must  deprive  faim  of  his  remedy."  *  *  u  Xhe 
question  remains,  Can  the  jdaintiff  then,  consistency  with  the 
anthoritiee,  maintain  his  action,  having  been  at  least  equally  in 
&nlt  ?  The  answer  is,  that  sappoung  that  fact  ascertuned 
by  the  jury,  but  to  tJiifl  extent,  that  he  merely  indulged  [  81  ] 
the  natural  instinct  of  a  child,  in  amu«ng  himself  with  the 
empty  cart  and  deswted  horse,  then  we  think  that  the  defendant 
cannot  be  permitted  to  avail  himself  of  that  &ct  The  most 
blamable  carelessness  of  his  servant  having  tempted  the  child,  he 
ought  not  to  reproach  the  child  with  yielding  to  the  temptation. 
He  has  been  the  real  and  only  cause  of  the  mishap.*'  .  And  the 
verdict  for  the  plaintiff  was  sustained,  (m) 

So  again,  where  the  defendant  had  taken  a  horse  and  wagon 
belonging  to  the  plaintiffs,  ^ey  spent  four  days  in  searching  for 
the  horse  and  wagon,  and  incurred  other  ezpenses  in  the  search. 
A  verdict  was  given  for  the  lime  spent,  and  expenses  incnired  in 
the  pursuit.  .  It  was  objected  that  the  damages  were  too  remote ; 
but  the  verdict  was  sustained  by  the  Supreme  Court ;  and  con^d- 
erable  stress  was  laid  on  the  circnmstance,  that  the  damages  were 
occasioned  by  tiie  wrongful  act  of  the  plaintiff.  (») 

In  these  cases  the  decisions  appear  to  follow  the  analogy  of  the 
civil  law,  in  which,  as  we  have  seen,  the  party  soffering  from 
dolug  or  0ufpa  lata,  was  held  entitled  to  more  liberal  remunerar 
tion  than  he  who  was  injnred  by  culpa  leoia  only.  "  Hie  better 
opini<ai  is,"  says  one  of  the  German  commentators  on  the  Soman 
law,  "  that  in  cases  where  the  injury  is  caused  by  fraud,  groHs  neg- 
ligence, or  malice  (oonAMiuicia),  the  plaintiff  is  entitled  to  repara- 
tion as  well  for  the  profit  lost  {httrum  oesaang),  aa  the  actual 

(n)  Bennett  v.  Loekvood,  10  Wmid., 
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injtuy  done  {^a/mman  ennergena);  but  that,  oq  the  coutraiy, 
vhere  the  defeadant'e  illegal  act  does  t^ot  rise  beyond  the  grade 
of  ordinary  fault  (<nf^)  he  is  only  reBponBible  for  actual  lose."  (o) 
In  other  words,  where  the  act  complained  of  is  one  greatly  ta  be 
censored  of  evil  example,  and  likely,  &om  its  very  nature,  to  be 
fraught  with  injurious  results,  although  not  of  bo  flagrant  a  char- 
acter as  to  wamuit  vindictiTe  damages,  the  law  will  not  nicely 
attempt  to  limit  the  amount  of  reparation,  but  will  pursue  the 
wrong-doer  with  severity,  and  extend  the  line  of  relief,  so  as  to 
em^ace  all  the  couseqaences  of  hu  conduct,  although  somewhat 
remote  from  the  original  transaction. 
A"*  [  82  ]  But,  as  a  general  rule,  it  may  be  sud  that  in  cases  of 
tort  without  aggraration,  where  the  conduct  of  the  defend- 
ant can  not  be  considered  so  morally  wrong  or  groaely  negligent 
'  as  to  give  a  right  to  exemplary  or  Tindictive  -damages,  the  extent 
of  remuneration  is  restricted,  acccu'ding  ta  the  principles  which  we 
have  been  considering,  to  the  immediate  consequence  of  the  ille- 
gal act  "The  mle  of  law  is  well  established,  that  in  cases  of 
torts  it  is  necessary  for  the  party  complaining  to  show  that  the 
particular  damages  in  respect  to  which  he  proceeds,  are  the  legal 
.  and  natural  conaeqnencee  of  the  wrongful  act  imputed  to  tiie 
defendant"  (p)  ^Diis  general  principle  has  been  recognized  in  a 
multitude  of  cases.  Thus,  where  an  action  was  brought  by  the 
proprietor  of  a  theater  against  the  defendant  for  having  written  a 
libel  upon  one  of  the  plaintiff's  singers,  by  which  she  was  deterred 
from  appearing,  and  alleging  that  his  profits  were  consequently 
lost,  Lord  Eenyou  held  the  injury  much  too  remote  to  be  the 
foundation  of  an  action,  saying,  *'  If  an  injuiy  has  been  suffered, 
it  was  occauoned  entirely  by  the  vain  fears  or  caprice  of  the 
l»     actress.  (2) 

So  where  in  an  action  for  an  assault,  the  pluutiff  sought  to 
prove  as  special  damages,  that  by  reason  of  the  assault  he  was 
driven  from  Alicaut,  in  Spain,  where  he  had  previously  done  busi- 
ness as  a  merchant,  it  was  held  by  for  too  remote,  (r) 

So  in  case  for  seduction.  Hie  plaintiff's  daughter  was  seduced 
and  the  connection  broken  off ;  in  consequence  of  the  distress  of 

(0)  Hkenel  Ton  ScbodeneiMtze.      Tha  (q)  AMl«j  v.  HarriMii,  Ptalo,  N.  P. 

original  citation  will  b«  foond  tfra,  at  Cat*,  184;  S.C,  1  Stp.,  4S. 

pv  S4.  (r)  Mocre  v.  Adama,  2  CktUifiK,  106. 

(p)  Ckrk  V.  Brown,  18  FmtfeU,  %\^ 
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mind,  occaaccoed  hj  the  deeertdon,  tihe  young  woman  became  ill, 
and  the  loBB  of  service  resulted  from  the  illnees.  The  Lord  Cliief 
Baron  of  the  Exchequer  held  at  the  trial  that  the  damage  was  too 
remote,  Baying  that  it  wae  canaed  by  the  abandonment,  not  by  the 
aednction.  («)  (1) 

So  in  Alabama,  in  caae  for  malicious  prosecution  whereby  the 
plaintiffi?  were  driven  to  an  assignment,  the  lose  in  the  sale  of  the 
goods  made  under  the  assignment  is  not  a  proximate  or  natural 
coneeqnence  of  the  malicious  prosecution.  (Q  (2) 

80  in  New  York,  in  an  action  on  the  case  againet  a  ^S3  ] 
railroad  company,  for  ii^uries  resulting  from  a  collision, 
tlie  plaintiff  proved  that  his  leg  was  broken,  and  that  &e  oblique 
character  of  the  fracture  rendered  it  very  probable  tliat  a  second 
fracture  would  take  place ;  hut  this  the  Supreme  Court  held  too 
remote.  "  The  present  and  probable  future  condition  of  the  limb 
were  proper  matters  for  inquiry ;  but  the  consequences  of  a  hypo- 
thetical second  fracture  were  ohvioosly  beyond  the  range  of  it, 
and  calcnlated  to  draw  the  minds  of  the  jnry  into  fanciful  con- 
jectures. («)  (8) 

So  in  Massachnsette,  where  a  contractor  for  the  support  of 
town  poor,  at  a  fixed  sum  per  annum,  was  bonnd  to  support  them 
in  sickneea  and  health,  at  his  own  risk,  and  the  defendant  com- 
mitted an  asaanlt  and  battery  on  one  of  the  paupers,  by  means  of 
which  he  was  hart,  and  the  plaintiff  put  to  increased  expense  for 

(i)  Boyle  o,  Bnndon,  IS MJbW.,  12»'.  (l)  Doimall ».  Jone^  18  Ala.,  4B0. 

On  ■rgniatnl  tUi  vu  thongbt  doubtiy,  ju)  Lincoln  v.  StinUon  and  Sdienec- 

bnt  the  point  wu  not  deoided.  tady  R.  B.  Co.,  SS  Wtn£,  4,26. 


(1)  In  tu)  >ettoii  for  Kdnetion,  evidence  of  the  probable  expense  of  supporting  the 
m^tiiiiBte  ehild  cannot  be  admitted  to  enhaooe  the  damagei.     Hsjnea  v.  Sinclali-, 

as  Vi.,  108. 

(a)-  Compare  Baroap  v.  Wight,  14  M,  SOI. 

(S)  Only  one  action  can  be  maintained  to  recover  daiaugee  for  a  personal  Injarf. 
Tet  it  Is  not  Deaeesary  for  the  injiired  person  to  vrait  mitil  all  the  conseqnenoea  of  the 
Injury  have  become  fally  devdoped.  He  ia  entitled  to  sue  whenever  he  thinks 
proper,  and  to  recover  damages  tor  both  past  and  fiitare  pain  of  body,  as  well  as  for 
past  and  fiitme  deprivation  of  health,  or  of  any  of  his  bodily  powers.  But  in  reepect 
to  all  the  sntjecti  of  damage,  It  Is  requisite  that  they  shoold  be  the  legal,  direct,  and 
necessary  reanlta  of  the  injary,  and  that  thoee  vhich  at  the  time  of  the  trial  are  pro- 
spective, should  not  be  conjectaraL  Damages  arising  from  bodily  pain  and  suffer- 
ing, need  not  be  alleged  spe<ually  in  the  complaint.  Cnrtin  «.  "Die  Boeheater  i 
SyiacDSe  R^lroad  Company,  !0  Barb.  (JV.  T,),  SB2. 
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his  support,  the  damsge  was  held  too  remote  and  indirect  to  ma- 
tain  an  action,  (v) 

So  in  slander,  in  an  action  for  slanderons  words  not  actionable 
in  themselves,  the  plaintiff  cannot  prove  that  he  sDstained  special 
damage  by  meana  of  the  repetition  hj  a  third  person  of  the  words 
uttered  hj  the  defendant,  (w)  So,  also,  in  England,  where  in 
slander  qiecial  damage  was  alleged,  from  words  spoken  hj  the 
defendant,  held  that  this  allegation  conld  not  be  enpported  hy 
proof  Uiat  tiie  defendant  had  spoken  the  words  to  a  third  parly, 
andfthat  damage  ensned  in  conseqncnce  of  the  third  party  repeat- 
ing them,  without  aTithori^,as  the  words  of  the  defendant.  And 
Tiudal,  0.  J.,  said,  *'  No  effect  whatever  followed  the  firet  speak* 
ing  of  the  words.  Every  man  most  be  taken  to  be  answerable 
for  the  necessaiy  consequence  of  his  own  wrongful  act.  Bnt  sach 
a  Bpontaneons  and  onanthorized  commonication  cannot  be  conmd- 
ered  as  the  neceesaiy  consequence  of  the  uttering  of  the  words.  (») 

Where  the  defendants,  after  a  will  had  been  made  and  execu- 
ted devising  certain  real  estate  to  the  plaintiff^  conspired 
[  81  ]  with  each  other  to  induce  the  testator  to  revoke  it,  and 
effected  their  object  by  means  of  folse  and  fraudulent  rep- 
resentations ;  held  that  the  pluntiff  oonld  not  maintfun  an  action, 
as  the  damage  which  he  sustained  was  merely  by  reason  of  being 
deprived  of  an  expected  gratnity,  and  not  by  an  interference  with 
any  of  his  rights.  "  The  plaintiff  had  no  interest  in  the  property 
of  which  he  alleges  that  he  has  been  deprived  by  the  fraudulent 
interference  of  Uie  defendant,  beyond  a  mere  ni^ed  possibility ; 
an  interest  altogether  too  shadowy  and  evanescent  to  be  dealt 
with  by  conrta  of  law.  (y) 

In  an  action  for  false  imprisonment  on  board  a  ship,  the  plain- 
tiff cannot  recover  as  special  damage  the  expense  he  incurred 
in  leaving  the  ship  and  taking  his  passage  on  board  another,  nnless 
the  imprieonment  coutinaed  to  the  moment  of  Ins  transhipment, 
and  was  the  immediate  cause  thereof;  (e)  as,  if  he  acted  to  save  his 
life,  or  from  a  reasonable  regard  to  his  safety. 

The  same  principle  has  also  been  applied  to  the  construction 

(d)  Aotliony  v.  BlMd,  11  Met.,  p.  290.  alnca  been  oTeimled.  UoPbenon  g.  Dtn- 

(»)  SWvena  ».  EUrtwdl,  II  Jftt.  p.  lel«,  10  B.  <£  OnM.,  B68.      " 
K41  (y)  Hut«biDs  e,  Hotohlni,  7  BUI,  104. 

(z)  Ward  ft  Wteki,  1  Singham,  ill.  So,  cum  v<11  not  tie  for  >  eonijnracy  to 

According  to  Iiord  Northampton's  caM,  bring  an  aafoanded  salt  tn  the  name  of  a  • 

It  Coki,  134,  the  repetition  of  ilander  panper,  □[Jew  damage  reaulta.  S«e  Colle- 

mlsht  be  jneUSed  by  giving  the  original  ville  v.  Joaea  el  a!.,  11  0.  B.,  p.  712. 
anUior  of  the  Blander ;  bat  thii  hai  long  (i)  Bojoe  v.  Bayllffe,  1  Can^.,  88  ; 
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of  statutes.  An  action  was  brought  in  the  King's  Bench,  on  the 
Btat.  1  Geo.  L,  st  3,  c.  5,  §  6,  against  the  hundred  for  reparation 
in  damages  on  accoimt  of  rioters  having  pulled  down  in  part  the 
plaiutif  B  dwelling-hooBe ;  and  there  was  a  second  count  for  begin- 
ing  to  pull  down  au  out-house.  The  plaintiff  was  a  baker.  It 
was  proved  that  the  mob  compelled  the  plaintiff  to  sell  a  quantity 
of  flour  at  a  price  much  below  its  value ;  that  thej  then  began  to 
break  the  windows  of  the  bake-house,  and  of  his  dwelling-house. 
Beside  this,  they  hurst  open  the  lock  of  a  warehouse,  belonging 
to  the  plaintiff  on  the  other  side  of  the  street,  and  threw  some 
fiour  into  the  street  It  was  held  that  the  damage  done  the 
warehouse,  was  au  act  not  consequential  to  the  other — and  that 
the  flour  which  the  mob  compelled  the  pluntiff  to  sell,  was  not  a 
damage  recoverable  against  the  hundred,  (a)  And  the 
same  point  was  held  in  another  action  brought  against  [  85  ] 
the  hundred,  as  to  flour  taken  away  or  stolen  by  a  mob.  (J) 

So  in  an  action  in  Hassachiisette,  on  what  is  called  the  mill 
act,  to  recover  damage  for  the  flowage  of  land,  the  plaintiff 
offered  to  prove  that  the  flowed  land,  when  the  water  was  drawn 
off,  emitted  offensive  and  nozions  smells,  and  claimed  damages 
therefor.  But  it  was  rejected ;  the  court  saying  that  the  law  did 
not  justiiy  an  allowance  for  remote,  possible,  or  speculative  dam- 
ages, (c) 

So  where,  as  in  Massachusetts,  it  is  declared  by  statute  that 
"  any  owner  or  keeper  of  a  dog,  shall  forfeit  to  any  person  injured 
by  such  dog,  dmiHe  the  damage^  rustamed  by  Awn  y  ".  it  is  held,  in 
expounding  that  statute,  that  when  the  plaintiff  brings  such 
action  for  the  injury  done  to  a  minor  child,  he  is  entitled  to 
recover  for  the  loss  of  his  services,  and  the  expense  of  bis  cure.  ((2) 

But  in  Connecticut,  towns  liable  to  pay  "just  damages"  for 
defects  in  bridges  or  roads,  are  not  liable  for  consequential  dam- 
ages, such  as  the  loss  of  service,  expense  of  nursing  resulting  to  a 
person  for  injnries  to  his  wife  and  daughter,  (e)  To  this  branch 
of  our  subject  we  shall  again  advert  when  we  come  to  the  subject 
of  statutes. 

vhere,  to  sbov  how  .far  attempta  of  the  (ai  Burrow*  v 

kind  might  be  carried  if  the  neceesarv  {£)  Oreaalej  v. 


1  were  not  indeted   (   . 

a^h  alluded  ta  a  caie  which  (e)  Eames  e.  N.  England  Wor«ted  Co., 

nnd  to  be  eitedby  Lord  Alvanlcy,  where  II  Iftt,  CIO. 

the  pluntiff  complained  of  false  Impria-  (<f)  McCarthy  «.  Onlld,  18  Ma.,  £91. 

onment,    per  qw>d  being    confined    on  (t)  ChidMy  k  Canton,  17  Omat,,  ilS. 
■here  he  lost  a  lient«nanoj. 


D,„i,z,d,  Google 


88  C0N3BQUENTIAL    DAMAGES.  [CEUP.  Ul. 

Having  thus  far  LllaBtrat«d  the  application  of  die  general  roles 
which  prohibit  remote  or  coneeqnential  damages,  by  an  ezaminii- 
tion  of  those  cases  where  they  have  been  denied,  we  now  come  to 
consider  those  inetances  in  which  a  wider  mle  of  conetmction  has 
been  adopted.  They  will  be  found  to  be  few,  and  may,  I  think, 
generally  be  said  to  belong  to  the  clafis  of  cases  which  the  civil 
law  ranks  nnder  dohta,  or  culpa  lata.  This  distinction  has  even 
been  intimated  in  cases  of  contract. 

Perhaps  the  strongest  case  is  one  in  the  English  Common 
Fleas,  where  an  action  was  brought  on  the  warranty  of  a  chain 
cable,  that  it  should  last  two  years,  as  a  snbstitnte  for  a  rope  cable 
of  sixteen  inches ;  and  it  was  alleged,  that  within  the  two  years 
the  cable  broke,  wid  that  thereby  an  anchor,  to  which  the 
[  86  ]  cable  was  affixed,  was  lost.  A  verdict  being  fonnd  for  the 
valne  of  cable  and  anchor,  a  motion  was  made  for  a  new 
trial,  and  it  was  insisted  that  the  principle  contended  for  by  the 
plainti&  would  render  the  defendants  liable  for  the  loss  of  the 
ship,  if  on  the  breaking  of  the  cable  that  event  had  happened. 
Bat  the  loss  was  held  not  too  remote ;  and  Dallas,  C.  J.,  said, 
"  llie  defendants  warrant  the  cable  sufficient  to  hold  the  anchor ; 
and  it  is  proved  not  to  be  sufficient  The  holding  of  the  anchor 
by  the  cable  is  the  very  essence  of  their  warranty ;"  and  a  new 
trial  was  refused.  (/) 

And  where  an  agreement  had  been  made  to  let  certain 
premises  as  a  tavern  stand,  and  the  plaintiff  had  removed  his 
family  to  take  pcwsession,  which  was  refused,  it  was  held  that  the 
plaintiff  was  entitled  to  recover,  not  only  tlie  value  of  the  lease, 
but  also  his  expenses  in  removing  his  family  and  furniture,  and 
this  without  any  allegation  of  special  damage  in  the  declara- 
tion, {g) 

A  case  very  analogous  to  this  was  decided  in  Massachusetts, 
where  a  defendant  had  engaged  the  plaintiff  to  remove  to  Indiana, 
to  carry  on  bnsinesa  there,  and  failed  to  furnish  the  stock  neces- 
sary for  BO  doing ;  the  court  allowed  the  plaintiff  as  damages, 
compensation  for  the  loss  of  his  time  in  removing  to  Indiana  and 
back  agfuin  to  his  original  domicil.  (A) 

(/)  Bomidaite  v.  Bnmton,  8  Taunt-m,  {ffl  DriggB  v.  Dwlght,  17  Wind..  71 ; 

B86.    a,  a,  a  y,  B.  Moore,  202.    Either  I^wrfuce  »,  Wardwdl.  6  Barb.  8.  C.  R, 

the  CAM  U  iU  reported,  or  the  learned  423  ;  see  also,  Qt[e»  b,  OToole,  4  Barb. 

Chief  Justice  g^ve  the  waminty  a  very  S.  C.  R.,  2fll ;  and  aee  Ward  v.  Smith, 

broad  construction;   nothing  Is  said  in  11  Price,  19. 

jiunton  about  the  "cable  being  war-  (h)  Johnson  v.  Arnold,  !  (hak.,  41 
ranted  Bufflcient  to  bold  the  anchor." 
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In  an  early  case,  in  which  the  pl^tiff  declared  for  breach  of 
an  agreemeDt  to  let  the  plaintiff  have  the  use  of  certain  mills  for 
six  months,  in  consideration  of  £10,  it  appeared  that  the  mills 
were  worth  but  £20  per  annum,  and  yet  damages  were  given  to 
£600,  by  reason  of  the  stoclc  laid  in  by  the  plaintiff ;  and,  ^r 
ctenam,  '*  the  jmy  may  well  find  each  damages,  for  they  are  not 
only  bonnd  to  give  the  £10,  bnt  aUo  all  the  apecial  damages."  (t) 

In  a  recent  case  in  New  York,  the  Supreme  Court  of 
that  State,  commenting  on  this  case,  said,  "  Very  likely  it  [  8T] 
appeared  that  the  breach  of  contract  was  committed  to 
favor  some  particular  interest  of  the  defendant,  or  his  friend, 
thongh  the  case  mentions  a  simple  refusal  to  perform  ',^{J)  but 
perha|yB  it  may  rather  be  brought  within  the  rule  of  the  French 
law,  both  parties  knowing  the  object  to  which  the  mills  were  to 
be  applied,  and  the  loss  of  the  pliuntiff's  stock  being  conmdered 
as  contemplated  by  Uiem. 

In  another  recent  case  in  New  York,  the  plaintiff  ened  the 
defendant  in  covenant  for  not  maiutainiug  a  ferry  in  good  order, 
according  to  the  agreement  contdned  in  a  lease  made  to  him  by 
the  plaintiff.  The  plaintiff  proved,  that,  instead  of  keeping  the 
ferry  in  good  order,  the  defendant  had  discontinued  it,  and  trans- 
ferred it  to  another  wharf  of  his  own,  by  means  of  which  a  tavern 
stand  of  the  plaintiff  at  the  original  ferry,  which  he  had  previoasly 
let  at  $300,  was  injured  in  its  business,  so  that  he  could  not  let  it 
at  all.  The  judge  at  the  trial  ruled  that  the  plaintiff  was  entitled 
to  recover  his  acPaal  damages  sustained  in  the  loss  of  rent ;  &nd 
the  jury  fonnd  a  verdiet  for  $225.  A  new  trial  was  denied,  the 
court  holding  "  that  the  damages  proved  were  a  legitimate  claim, 
and  flie  legal  and  natural  consequences  of  the  breach  of  the  cove- 
nant," (i) 

In  the  case  above  cited,  (?)  the  Supreme  Court  of  New  York, 
commenting  on  this  last  case,  eaid,  "It  must  have  been  regarded 
as  a  fraudulent  breach  of  covenant  to  keep  a  ferry  in  reptdr,  which 
materially  benefited  the  plaintiff's  tavern-  The  defendant  left  it 
nnrepaired,  in  order  to  favor  his  own  ferry ;  and  therefore  dama- 
ges were  allowed,  for  loss  of  custom  at  the  plaintiff's  iun." 

The  ground  taken  in  explanation  of  these  cases,  by  the  learned 
Sapreme  Court  of  New  York,  cannot,  I  think,  with  great  defer-. 


(i)  Kuwe  r.  Bsmra,  T.  Ram.  S.,  77, 
{J)  Blanchud  v.  EI7,  21  Wtnd.,  842. 
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ence^  be  maintaineii.  It  Bappoaee  that  the  remote  or  confieqaen- 
tial  damages  were  given  on  the  gronnd  that  tlie  contracts  were 
fraadnlentlj  Tiolated.  This  aaeomes,  that«n  actione  on  contracte, 
ea  contractu,  the  damages  will  vary  according  to  the  inteDti<»i  of 
the  party  in  default ;  and  that  evidence  may  be  received, 
[  88  ]  and  damages  will  be  awarded,  in  regard  to  the  motives  of 
the  defendant  Wben  we  come  to  consider  the  general 
rnles  which  control  the  measore  of  damages  in  actions  on  con- 
tract, (m)  I  believe  I  shall  be  able  to  show  that  this  soggeetaon  is 
untenable,  and  that  if  tb^e  casee  are  to  be  considered  as  well 
decided,  aome  otber  explanation  of  them  mnet  be  given. 

"We  have  already  seen,  {n)  that  in  cases  of  illegal  or  mischiev- 
OQ8  condnct,  the  dispoeition  of  the  conrte  is  to  make  the  party  in 
the  wrong  liable  for  injaiions  conseqnenceB  flowing  &om  the  ille- 
gal act,  although  they  be  veiy  remote,  (o) 

So  where  the  defendant  had  not  repaired  hia  fence,  by  reaaon 
of  which  the  plaintiffs  hors^  escaped  into  the  defendant's  doee, 
and  were  there  killed  by  the  falling  of  a  hay-etack ;  the  court 
coneidering  that  each  damage  was  too  remote.  (j>) 

So  where  the  defendant  drove  against  the  pl^tiFe  carriage, 
and  by  the  shock  the  plaintaffg  friend  was  thrown  off  the  seat  on 
to  the  dashing-board,  and  the  dashing-board  falling  on  the  horse, 
he  kicked  and  broke  it ;  it  was  held  that  all  the  damage  so  soa- 
tained  was  recoverable  in  trespass,  {q) 

80  where  the  injury  complained  of  was,  that  the  defendants 
had  invited  the  plaintiff's  servants  to  dinner,  and  indnced  them 
to  leave  him  ;  the  injurions  conseqaence  complained  of  was,  that 
the  plaintiff  had  lost  the  profits  of  the  sales  of  pianos  for  two 
years ;  and  this  was  heldnot  to  be  too  remote,  althon^  the  servants 
were  not  hired  by  the  plmntiff  for  any  definite  period,  bnt  worked 
by  the  piece.  Hr.  J.  Bichardson  remarks,  *'  The  measure  of  dam- 
ages  he  is  entitled  to  receive  irom  the  defendants  is  not  neces- 
earily  to  be  confined  to  those  servants  he  might  have  in  his  employ 
at  the  time  tiiey  were  so  enticed,  or  for  the  part  of  the  day  on 
which  they  absented  themselves  trom  his  service ;  but  he  is  enti- 
tled to  recover  damages  for  the  loss  he  sustained  by  their  leaving 
him  at  that  critical  period,  {r) 

(m)  Pott,  Chap.  TIL              '  (p)  TovdXv.SMthntj.i  T.AJer.S9U 

in)  Bupra,  pp.  70,  60.  {g)  Oilbartson  v.  BicWdwn,  G  J/im. 

(0)  Supra,  pp.  80,  81 ;  Scott  tp.  Sh*p-  Or.  *  &,  fiOi 

herd,  2  W.  Black,  itl;  VandeDbnrg  n.  (r)  Ount«r  v.  Astor  tt  al.,  8  Moor^t 

Tthax,  4  Smic,  4St.  Sep.,  IS,  (16  £ng.  Oom.  La»  Btp.,  SSI). 
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So  again,  where  the  defendant  undertook  to  carry  a  quantity 
of  the  plainlaffB  lime  in  hie  barge  from  AEedway  to  Lon- 
don, and  in  going  to  London,  deviated  from  the  nsoal  [  89  ] 
course,  and  during  the  deviation,  a  tempeet  wet  the  lime, 
whereby  it  set  fire  to  the  barge,  and  the  whole  was  destroyed, — ^it 
was  held  that  the  cattse  of  the  plaintiff's  lose,  to  wit,  the  deviation 
from  the  usual  course,  was  sufficiently  proximate  to  entitle  the 
pluntiff  to  recover,  althongh  the  immediate  cause  of  the  loss  was 
the  wetting  of  the  lime  by  the  tempest  In  that  case,  the  wrong- 
M  act  was  the  deviation  from  the  nsoal  conrse,  and  the  injoriooa 
consequence  was  the  ioss  of  the  lime,  by  first  getting  wet  in  the 
tempest,  and  secondly,  from  its  natural  quality,  setting  fire  to  the 
barge ;  and  it  was  h^d  not  to  be  too  remote,  althongh  it  was  con- 
tended that  there  waa  no  natmtd  connection  between  the  wrong- 
fbl  act,  to  wit,  the  deviation,  and  the  lose  of  the  lime,  as  the  same 
accident  might  have  happened  in  the  usual  course ;  and  l^dal, 
C.  J.,  said,  "Ko  wrong-doer  can  be  allowed  to  apportion  or 
qualify  his  own  wrong ;  as  a  loss  has  actually  happened  whilst  his 
wrongful  act  was  in  operation  and  force,  and  which  is  attributa- 
ble to  his  wrongful  act,  he  cannot  set  up  as  an  answer  to  the 
action,  the  bare  possibility  of  a  loss  if  his  wrongM  act  had  never 
been  done."  (*) 

So  in  Uassabhnsetts,  it  was  held,  in  an  action  for  trespass 
for  di^:ing  into  a  river  bank  near  a  dmn,  that  the  plaintiff  might 
recover  for  the  injury  conseqnential  on  the  digging,  which  con- 
sisted of  the  damage  done  by  a  fiood  that  occurred  three  weeks 
after,  and  swept  away  several  acres  of  laad,  and  a  cider  mill ;  the 
court  saying  that  the  plaintiff  was  cntitied  to  recover  in  this  action 
all  the  damage  of  which  the  injurious  act  was  the  efficient  cause, 
and  that  it  was  not  necessary  to  put  him  to  an  action  on  the  case 
for  the  consequential  injury :  no  malice  was  eu^^ted.  {() 

In  New  Tork,  in  case  for  fr^ud,  where  an  agent,  authorized  to 
sell  a  fiock  of  sheep,  sold  a  portion  of  them  with  knowledge  that 
they  were  diseased,  and  the  diseased  sheep  were  mixed  with  an- 
other flock,  it  was  held  that  the  claim  of  the  purchaser  against 
the  principal  was  not  limited  to  the  loss  of  the  sheep  purchased, 
but  extended  to  that  of  the  others  to  which  the  distemper  was 


(«)  Dkvii  B.  Oarrett,  A  Bing.  Bap.,  71S,      The  onlj  otj««tion  taken  by  the  def«iid- 

(IV  Eng.  0,  L.  S»p.,  SIS.)  ant  Kenu  to~haTe  been,  tbat  the  ■cUon 

(r)  IHckiiuon  «.  Boyle,  IT  -Pick.,  TB.      ihould  have  hean  oaae,  aod  not  trcspaia. 
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conunTmicated ;  and  the  court  Baid,  "Hub  damage  was 
[  90  ]    the  natural  conseqnence  of  the  frsndnlent  act  of  ^e  de- 
fendant's agent."  («)     This  case  we  have  seen  Bunilarly 
decided  by  Pothier. 

"Where  the  plaintiff  sued  the  defendrait  in  case  for  the  loss  of 
service  of  a  servant,  remlting  from  the  accidental  collision  vith 
the  defendant,  it  was  held  in  England  (v)  that  the  damage  was 
too  remote ;  though  oaae,  and  not  trespass,  woold  have  been  the 
proper,  remedy,  if  the  servant  had  been  plainJifif.  (m) 


ythe 
-      Bee 

South  CarolinA  T«mp«miee  A<lvocate, 
June  10,  1811.  The  uper  ftleo  aoDtalnt 
no  able  HrgumentbT  Mr.  Oregg.ucoon- 
ul  for  the  pUmllfC  ^>here  the  caaes  are 
veil  collected.  It  was  an  ecttoo  of  tre»- 
paw  oD  the  case,  La  vhloh  the  pMntiff 
sought  to  recover  damagea  for  that  the 
deTendant,  being  a  thopfeeper,  Ir  viola- 
tion of  the  statute  on  the  aobject,  and  to 
the  wrong  of  the  plalotiff,  told  and  deliv- 
ered ardent  Bpirita  to  hia  slave,  by  meana 
whereof  the  eaid  slave  became  Intoxica- 
ted, lay  out  all  niaht,  and  died.  The 
Elaintiff  cl^nied  only  compcawUon  for 
!a  actual  lose;  and  the  jury  werelnstruD- 
ted  to  regard  the  defendant  as  one  who, 
with  no  particular  evil  purpose  or  ill 
will  towards  niaster  or  elave,  had  viola- 
ted the  Uw  only  for  his  own  gi^.  They 
found  for  ph^ti^  f6(i0,  the  valne  of  the 

On  appeal.  It  wm  Mid,  It  would  be 
Tain  to  attempt  to  lay  down  any  gen- 
eral rules,  by  whleh  oonseqnenoes  tliat 
■hall  be  aoHirered  for  and  tboae  whioh 
are  too  remote  for  conslderstion,  may  be 
always  distinguished ;  but,  according  Ut 
the  general  eonrse  of  the  decidon  on  thta 
point,  it  would  seem  that  vhere,  as  in 
this  case,  the  mischievous  purpose isman- 
ifest,  or  could  be  toreeeen  by  ordinary 
prudence,  there  the  wrong  consists  in 
minister^g  to  that  pnrpoae,  and  the  nat- 
ural consequences  of  that  purpose  are  the 
legal  conseqaences  of  the  injurioas  act 
The  drinking  and  intoxication  of  the 
slave  were  the  natural  and  probable  con- 
sequences of  selling  Uqnor  to  him.  The 
lyicg  oot  all  night  was  the  immediate 
rafeot  of  the  intoxication ;  and  the  two 


produced  death.  Thai,  without  anynn- 
eonnected  iufluenae  to  be  perc^ved,  the 
death  has  come  from  the  intoxication, 
which  the  defendant's  act  occatdoned. 
The  proximity  in  order  of  events,  and 
intimacy  of  relntioa  as  cause  and  effect 
between  tlie  Injurious  act  and  the  dam- 

X,  are  sufficiently  groit  to  free  the  ver-    ' 
,  from  the  olyection  that  the  damagee 
were  too  remote. 

In  Wright  >.  Gray,  3  Bag  Rtp.,  4«4, 
Gray,  being  coneemed  in  a  horse-race, 
had  without  Wright's  permieslon,  pet- 
suaded  his  negrq  Doy  to  ride  his  hon^ 
which,  in  the  race,  threw  the  boy  against 
a  tree  and  killed  bim.  The  jury  having 
found  a  verdict  for  the  plaintiff  for  the 
value  of  the  boy,  a  motlan  was  made  for 
a  new  trial,  which  the  Judges  unani- 
moualy  refused,  upon  the  grouud,  as  set 
forth  in  the  report,  "  that  a  man  who 
<»ncloasly  presumea  to  interfere  -viih,  or 
make  use  of,  the  property  of  another, 
without  his  pennlsrion,  is  liable  for  alt 
the  consequeucea  of  mch  interference, 
whether  he  intended  auy  iigary  to  the 

In  McDaniel  v.  Emanuel,  %  RieK  Btp., 
466 ;  the  plaintiff's  negro  jsek  had  b»an 
employed  by  the  defendant's  agent  onUl 
boat,  without  the  consent  of  his  owner, 
according  to  the  weight  of  the  evidence, 
and  fell  overboard  and  was  drowned; 
though  there  was  some  evidence  to  show 
that  Jackwaseinployed  with  the  consent 
of  the  owner;  and  there  was  also  some 
evidence  to  show  that  Jack  was  drowned 
by  the  negligeaoe  of  the  defendant^! 
a«ent,  the  captain  of  the  boat  His 
^nor.  Judge  Butler,  who  tried  the  case, 
states,  in  his  r«>ort,  as  his  instruction  tn 
the  Jury,—"  Taking  this  view  of  the  beta 
(Chat  is.  that  Jaek  was  employed  without 
the  consent  of  his  owner),  I  was  of  opin- 
ion that  the  company  was  liable  for  the 
loss  of  Jack,  even  if  It  should  appear  Ihmt 
his  death  resulted  ftom  one  of  the  ordi- 
nary perils  inddent  to  the  navigation  of 
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Where  the  defendant  had  Bold,  to  the  plaintiff's  father  [  91  ] 
a  gon,  for  the  use  of  himself  and  his  son,  faUely  and 
fraadolently  r^resenting  the  gnn .  to  he  made  hy  a  particalar 
maker,  and  to  bo  well  made,  when,  in  tmth,  it  was  not  made  by 
the  goosmith  in  qaestion,  nor  well -made ;  and  the  gnn  exploded 
in  the  hands  of  the  plaintiff,  and  maimed  him,— it  was  held  that 
the  damage  was  not  too  remote.  "  We  think,"  said  Parke,  B., 
"  that  as  ^ere  is  fraud  and  damage,  and  the  resnlt  of  that  fraud 
not  from  an  act  remote  and  conBequential,  bat  one  contemplated 
by  the  defendant  at  the  time  as  one  of  its  resnita,  the  party  guilty 
of  the  fraud  is  responsible  to  the  party  injured."  (a)) 

So  where  the  defendant,  being  aboat  to  sell  a  public-honae, 
falsely  represented  to  a  third  party,  who  had  agreed  to  purchase 
it,  that  the  receipts  were  a  certain  sum  per  month,  these  represen- 
tations being,  to  the  knowledge  of  the  defendant,  conmmnicated 
to  the  plaintiff,  who  therefore  became  the  purchaser ;  held  that 
an  action  lay  againet  the  d^endant  at  his  snit.  (^) 

If  the  defendant  state  positively  to  the  commander  of  a  press- 
gang,  that  the  plaintiff  is  liable  to  the  impress  service, 
where  in  truth  he  is  not  so,  and  the  plaintiff  in  conse-   [  92  ] 
qnence  of  tins  information  is  impressed,  the  defendant  is 
liable  to  an, action  of  trespass  at  the  plaintiff's  snit,  the  impress- 
ment being  the  consequence  of  the  false  statement.  (2) 

In  New  York,  in  an  action  on  the  case  for  negligently  mnning 
over  and  killing  the  plaintiff's  son,  the  plaintiff  was  fdlowed  to 

the  boat,  and  without  >ny»ctnml  fknltoii  Btniwbridge  «.  Tamer,  9  La.  Sep.,  SIS, 

the  part  of  th«  eaptala  >t  the  time  the  There  the  captaio  of  a  it«amboaC  took 

eatastroidie  oeeorred,  upon  the  ground  Into  lervlce  the  aUve  of  the  plaintiff,  and 

that  Jack  had  been  uied,  by  the  agent  of  irlthout  bi>  ooDKnt,  and  the  Blare  hav- 

the  aompanj,  in  a  way  different  &om  the  Ing  been  drowned  bj  jumping  or  falling 

nndentandiiiff  of  Watennao,  and  inoppo-  oTerboard,  the  defeDiiant  was  held  liable, 

■Idon  to  the  Tnetmcliona  of  hi«  maater,"  upon  the  groand  of  the  illegal  employ- 

(that  ii,  withont  the  consent  of  hii  maa-  ment    Bo,  if  a  alaVe  ehould,  wilbout  hia 

ter.)  owner's  permiuion,  get  on  the  railroad 

In  Duncan  v.  the  B^lroed  Company,  car  at  Ckilombta,  to  go  down  to  his  plan- 

S  £tcA.  Ef.,  SIS,  the  plaintifTi  negro,  tatlon,  a  doien  miles  below,  and  should 

Wesley,  v*m  carried  on  the  railroad  car  be  killed  in  jnmping  off  opponte  the 


wttiiout  the  consent  of  hja  owner,  and  in      nlsntaUon,  the  company  woold  be  held 

{imping   off  was  killed.      Hie   Honor,      liable,  npon  the  same  ground,  that  they 
ndce  OlfeaU,  in  delivering  the  opinion      had  lilegally  Interfered  with  the  slave 


of  the  court,  aaje,  "  In  such  a  case  (that  withont  the  consent  of  the  owner. 
Is,  carrying  the  sUve  oo  the  railroad  ear  (x)  I^ngiid^  0.  Levy,  3  Met*,  it  Well., 
without  the  consent  of  hi^  owner),  It  Is  in  filS;  affirmed  in  the  Exchequer  Cham- 
Tain  to  >ay  that  the  eUve  was  a  moral  ber,  4  Met*,  i  HW*.,  S3T. 
Kent,  capable  of  wrong  as  well  as  of  (y)  FUmore  «.  Hood,  6  Sing.  If.  0.,  VI, 
rtght^tion,  and  that  he  killed  himself  Bee  also,  IWylor*.  AlhtOB,  11  Jf.  (tTTds., 
by  lumping  cS  when  he  oQsht  not"  400. 
And  he  refened  with  approbation  to         (z)  Flemter  *.  BoyK  1  Cbnp.,  1ST. 
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recover  for  the  deprivatioD  of  .the  society  of  the  wife,  and  the 
expense  resulting  from  her  illnees  consequent  on  the  death  of  the 
chUd,  these  damages  being  specially  laid  in  the  declaration,  and 
dearly  proved  to  have  been  the  consequence  of  the  act  com* 
plained  of.  {a) 

We  most  take  notice  that  there  are  cases  where  evidence  of 
loss  somewhat  remote  has  been  received,  not  on  the  ground  of  its 
being  a  measure  of  damages,  but  as  an  ingredient  in  the  cause, 
proper  to  go  with  the  other  fects  to  the  jury,  {b)  So  in  a  case  of 
libel  against  the  editor  of  the  'nmea,  for  the  insertion  in  that  paper 
of  a  statement  that  the  vessel,  an  East  Indiaman,  of  which  the 
plaintiff  was  owner  and  master,  was  not  seaworthy ,-and  that  Jews 
had  bought  her  to  take  out  convicts.  On  the  trial,  the  plaintiff 
wae  allowed  to  prove  the  average  profits  to  the  captain  on  an 
East  India  voyage ;  and  the  jury  were  mstructed  that,  with  a  view 
to  estimate  ^e  dunage,  they  might  look  to  the  nature  of  his 
business,  and  his  general  rate  of  profit ;  and  on  a  motiou  for  a 
new  triij,  this  was  held  right.  But  the  evidence  of  profits  was 
not  regarded  properly  as  a  meamtre  of  da/mage.  Maule,  J.,  said, 
**  The  evidence  was  admitted  only  that  the  jury  might  know  what 
sort  of  business  the*plaint]ff  carried  ou;"  and  Coltman,  J.,  said, 
"  With  respect  to  the  damages,  the  jury  mnst  have  some  mode  of 
estimating  them ;  and  they  would  not  be  in  a  condition  to  do  so 
unless  they  knew  something  of  the  plaintiff's  buuness,  and  the 
general  return  from  his  voyages."  The  evidence  was  admitted, 
not  as  a  measm«  of  damages,  but  to  serve  as  a  gnide  for  the 
exercise  of  that  discretion  which,  to  a  certain  extwt,  is  always 

vested  in  the  jmy. 
[  93  ]         So  in  Alabama,  in  an  action  for  malicioufi  prosecution, 

the  plainti^  claimed  for  loss  of  profits,  and  the  court 
admitted  evidence  on  that  point,  saying,  however,  "  We  would 
by  no  means  say  that  the  jury  shonld  make  the  supposed  profits, 
which  the  plaintiffs  bad  lost,  the  meoMxre  of  damages.  All  we 
design  to  afiBrm  is,  that  proof  tending  to  establish  such  loss  as  a 
consequence  of  the  suit,  may  properly  go  before  the  jury  to  serve 
as  some  guide  for  them  in  the  exercise  of  their  discretion  in  esti- 

(d)  Ford  K  Hoiiro«,  80  Wiod,  2ia  1  CWAttw,  416,  and  SUnnsr  «.  Honia- 

Bvt  u  to  tlie  duukgec  for  Uie  death  of  tonlo  R.  B.  Oo.,  Ibid. 

the  child.  Me  the  law  of  thia  eaae  denied  (A)  Ingtrnm  «.  Iavboh,  0  Sing.  Jf.  C, 

In  Carej  and  irife  ■.  Berkehlre  E.  R.  Co.,  SIL 
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mating  the  loes."  {c)    It  will  be  noticed  that  these  casee  are  in 
tort.    And  here  the  evidence  appears  to  he  often  necessary. 

Where  an  action  was  brought  for  breach  of  an  agreement  to 
form  a  partnership,  and  it  was  prored  that  the  plaintiff  had  given 
np  an  East  liidia  voyage,  as  was  well  known  to  the  defendant,  he 
was  allowed  to  shcrw  the  valae  of  the  voyage,  not  as  special  dam- 
age, bat  as  an  ingredient  for  estimating  the  valae  which  eadi  of 
the  parties  set  on  the  contract  in  dispute,  {d) 

There  is  great  difficalty,  however,  in  principle,  in  admitting 
evidence  of  this  kind  in  cas^  of  contract.  It  is  a  practical  aban- 
donment of  those  safe  rules  which  go  to  exclude  remote  damage. 
If  evidence  is  admitted,  and  a  &ct  ondispiited,  the  jury  ^oold 
be  controlled  by  it. 

Hie  same  principle  which  refoses  to  take  into  conuderation 
any  bnt  the  direct  consequences  of  the  illegal-  act,  ia  applied  to 
limit  the  damages  where  the  plaintiff,  by  using  reasonable  pre- 
cautions, could  have  reduced  them. 

"If,"  said  Lord  Chief  Jastiee  Abbott,  at  nisi  prins,  "yoa 
chai^  anybody  with  a  loss  ariung  from  mistake,  yoa  should 
show  that  no  due  dihgence  conld  have  been  used  by  yoa  which 
might  have  prevented  that  Iobb."  (c)  "In  an  action  for  an  injury 
occasioned  by  the  negligence  of  another,"  says  Mr.  Starkie,  "  it 
is  a  good  defense  to  show  that  the  injury  so  far  arose  from  the 
negligence  of  the  plaintiff  himself,  that  he  might  by  ordinary 
care  and  caution  h&ve  avoided  the  injury."  (/) 

So  in  case,  though  the  party  chaiged  be  in  fault ;  yet,  if  the 
proximate  and  immediate  cause  of  the  accident  be  the 
onskillfalnees  of  the  plaintiff,  there  is  no  relief.  (1)  Thus,  [  91 } 
where  the  defendant  illegally  placed  a  heap  of  lime  rubbish 
in  the  highway,  the  dust  t^  which  fi^^tened  the  plaintiff's  hone ; 
the  auimtd  ran,  and  in  ronning  approached  a  wagon.  The  plain- 
tiff, who  was  driving,  endeavored  to  divert  him  from  the  direction 

(c)  DooBclI  ■.  Jooei,  llAla.,  S89.  (/)  Bt*rMsonKTid«iiae,ToL8,p.f41, 

ij)  H'Keil «.  Seed,  9  Bing.,  SS.  tiLHoUuKML 

[t)  Hordcrn  v.  Daltoii,  1  Car.  it  Payn*.  , 

p.  161. 


(1)  U,  howtja,  tlie  pTMnmaie  otnw  of  the  Iom  wm  th«  de/tndanf*  bolt  or  n^ 
Ugenee,  the  [Mntiff  may  reoorer,  althoogb  then  was  negligence  on  hi«  put, 
remotely  connected  with  the  Ion.  "nie  VickibiiTgh  A  Jackaoa  Railrosd  Company  v. 
PatUai,Sl  JftM.,  IGS;  Eenrhaoher  «.  The  Cleveknd,  Colnmbo*  A  ditdnnatl  Bdl- 
Fokd  Comp«ny,  I  Ohio  Bt.,  ITS. 
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of  tihe  wagon,  bnt  did  it  flo  nnBHUfiiUy  tbat  he  ran  over  another 
heap  of  mbbiah,  which  upset  the  plaintiff's  vehicle,  and  did  other 
damage.  This  was  held  hj  tiie  English  Common  Fleas  too  remote ; 
it  being  considered  tiiat  the  proximate  and  immediate  cauae  of 
the  accident  was  the  nnskiUfnlness  of  the  driver,  (ff) 

So  in  Maine,  in  an  action  of  asBiinipBit  for  a  ijnantitj  of  lime- 
stone, the  coTirt  said, — ■ 

"  In  genenJ  the  delinqnwit  ptrty  is  holden  to  nuke  good  the  Iobb  occariontd 
b;  his  ddinquencf ,  But  his  liability  ia  limited  to  the  direct  &umg«fl  vhicti, 
according  to  the  nature  of  th«  subject,  may  be  contemplated  or  preaumed  to 
reiult  from  his  failure.  Remote  or  tqiecuUtive  damages,  although  ensceptiblo 
of  proof  and  deducible  flnm  the  non-perfbrmance,  are  not  allowed;  and  if  the 
par^  bjured  has  it  in  tus  power  to  t*k«  measures  bj  which  bis  lose  mayJie 
less  aggrarated;,  this  will  be  expected  of  him.  If  a  party  entitled  to  the  benefit 
of  a  contract  can  protect  himself  from  a  loss  arising  from  a  breach,  at  a  trifling 
expense  or  with  reasonable  exertions, — he  lails  in  sodal  duty  U  he  omits  to  do 
so.  For  example,  a  parfy  contracts  tor  a  quantity  of  bri<fa  to  build  a  home, 
to  be  deliTered  at  a  giren  time,  and  engages  masons  and  carpenters  to  go  on 
with  the  work.  The  bricks  are  not  delivered.  If  other  bricks,  of  an  equal 
quality  and  for  the  stipulatod  price,  could  be  at  once  purchased  on  the  sptA, 
it  would  be'  unreasonable,  by  n^ecting  to  make  the  purchase,  to  claim  and 
receive  of  the  delinquent  party  damages  for  the  workmen,  and  tiie  amount  of 
rent  which  might  be  obtained  for  the  house  if  it  had  been  boilt."  (fi) 

80  in  trespass  in  Massachosette,  it  appearing  that  the  defend- 
ant had  broken  down  the  plaintiflf's  fence  in  November,  but  that 
the  plaintiff  did  not  repair  the  breach  till  May,  in  conseqaence 
of  which  cattle  got  in  and  destroyed  the  crop  of  the  next  year, 
and  the  claim  being  for  the  loss  of  the  subsequent  year's  crop, 
as  well  as  the  expense  of  repairing  the  fences,  the  Supreme  Court 
said,— (») 

t BS ]  "In  asstedng  damages,  the  direct  and  immediate  conaeqnencea  of  the 
iqjurions  act  are  to  be  regarded,  and  not  remote,  spaculatiTe,  and  con- 
tingent  consequences,  which  the  party  iiyured  might  easily  have  avoided  by 
bis  own  act.  Snppoae  a  man  ebould  enter  his  neighbor's  fidd  unlawfully,  and 
leave  the  gate  open ;  it,  befan  the  owner  knows  it,  cattle  enter  and'destroy 
the  crop,  the  trespasser  ia  responsible.  But  if  the  owner  ^ees  the  gate  ^en, 
and  passoB  it  frequently,  and  willfully  or  obstinately,  or  through  gross  negligence, 

(a)  Flower  *.  Adam,  2  Taunt.,  814;  8,  (i)  Loker  «.  Damon,  IT  Pitk.,  p,  284, 

P.,  Eutt«rfield  V.  Forester,  11  Stut.  60.  per  Shaw,  C.  J. 

(A)  Miller  v.  Uerincra'  Chnreh,  T  Ortftt- 
Uaf,  SI.  The  Miae  language  Ib  held  In 
Iowa,  DoTla  «.  Fiih,  1  Ivta,  401. 
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ksTM  it  open  all  mnnnwr,  And  c«ttl«  get  in,  it  is  his  own  My.  So,  if  one 
throw  %  sttme  and  bnak  &  window,  the  cost  of  TepMring  Uie  window  ie  the 
ordinuy  meeBore  of  damage.  But  if  the  owner  Buffera  the  window  to  rem^ 
without  repairing,  a  great  length  of  time  after  notioe  of  the  lact,  and  hb  tanti- 
tore,  or  pictures,  or  other  Taluable  articles,  Bnstain  damage,  or  the  rain  httia  fn 
and  rota  the  window,  this  damage  would  be  too  remote.  We  think  the  Jnrj 
wore  rightly  inHtmcted,  that  as  the  treepass  oooaiBted  in  removing  a  few  rods  of 
fence,  the  proper  measure  of  damage  was  the  cost  of  repuring  it,  and  not  the 
hisa  of  a  subsequent  year's  crop,  arising  from  the  want  of  such  fence."  (j) 

We  shall  hereafter  see  th&t  this  principle  has  been  freqaently 
applied  to  nnisancee,  to  cases  of  collision,  and  in  many  other 
instances.  But  we  shall  find  that  the  language  here  used  is 
intended  to  l>e  sabject  to  the  qnalification  that  the  negligence,  or 
other  misconduct  of  the  plaintiff,  has  actaaUy  increased  the 
difBcnltj.  Hie  mere  fact  of  the  condact  of  the  plaintiff  being 
uregular,  is  of  no  conseqnence,  imleBa  hie  miaconduct  has  tepded 
to  aggravate  the  injnry.  {k) 

To  the  same  general  principle  which  we  are  now  considering, 
the  subject  of  counsel  fees  appears  properly  referable.  The  law 
awards  to  the  successfiil  party  his  taxable  costs,  bat  the  fees  which 
he  pays  to  counsel  are  not  talien  into  consideration. 

So  in  an  scUon  of  assumpsit,  (Q  the  Supreme  Court  of  llaesa- 
diusetts  said,  that  "  the  expenditure  for  counsel  fees  ia  an  item 
ordinarily  to  be  borne  by  the  suitor,  except  so  far  as  it  may  be 
remunerated  by  the  taxable  costs  for  the  travel  and  attendance  of 
the  party,  and  the  allowance  of  an  attorney's  fee."  "  In  actions 
of  debt,  covenant  and  assumput,  the  plaintiff  can  recover  bat  legal 
costs  as  compensation  for  his  expenditure  in  the  suit,  and  as 
puniBhment  to  the  defendant  for  his  unjust  detention  of  the 
debt."  (m.) 

~We  have  already  had  occasion  to  notice  that  legal  relief  [  96  ] 
is  at  best  but  partial,  {n)  Under  the  Boman  law  the  sue- 
cestui  party  was  not  restricted  to  a  suit  for  malicious  prosecntion, 
and  the  party  jnatly  chai^eable  with  making  a  totally  ungrounded 
claim  or  defense,  was  pnnisbed  by  a  pecnniaiy  mulct  And  this, 
at  one  time,  seems  to  have  been  adopted  into  the  joriBprudence 
of  modem  Europe.  Francis  the  First,  by  his  ordinance  of  1539, 
Art.  88,  authorized  the  judge  to  inflict  damages  proportioned  to 

(A  And  Ma  Ibompwii  m.  Okattaek,  a  (I)  Gnild  *.  QnUd,  B  Mit.,  119. 

Meteal/,  CIS.                      (n>)  StimpKn  *.  Tlie  Boiiroada,  TTdtiaM, 

(i)   VUt  Dort,  ChHi.  XVnL,  of  torta  Jr.,  IM.  per  Qrior,  J. 

generaUy.  (n)  A>itt.  88-87. 
7 
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the  "  temerity  "  of  the  loeiiig  party,  (o)  And  bo,  too,  in  England, 
originallj  it  seems  that  the  plaintiff  in  all  caaes  of  miBaocessfal 
litigatioQ,  might  be  amerced  j>m /oZso  daaiwre,  and  ihe  amercia- 
ment [a  m£T<A,  Ft.]  was  affeered  ^offier^  Fr.],  or  aaseesed,  by  the 
court  or  its  officers.  ITiia  power,  however,  no  longer  eiist^  and 
in  cases  of  contract  no  redreae  is  given  beyond  the  taxable  costs. 
Even  in  cases  the  most  frivolons  and  vezations,  iil  no  case  is  any 
independent  redress  ^ven,  L  e.,  by  a  recriminatoiy  action,  nnlees 
the  first  snit  or  proceeding  be  malicioos.  Malice  and  want  (^ 
probable  canse  must  concur.  {^  (1)  This  principle  is  rigorously 
applied  to  coansel  fees  in  all  casee  of  contract,  and,  withont  dis- 
ciimination,  to  both  parties  to  the  litigation.  "We  are  now  speak- 
ing of  connsel  fees  in  the  principal  suit,  for,  as  we  shall  see  when 
we  come  to  investigate  the  subject  of  the  covenant  of  seizin,  that 
of  principal  and  surety,  and  some  othera,  counsel  fees  In  former 
snits  are  frequently  idlowed.  (;)  (2)  So  in  Connecticat,  in  an 
action  of  aasanlt  and  batteiy,  where,  in  consequence  of  the  deatli 
of  a  juror,  a  second  trial  became  neceeaary,  it  was  held  that  the 
jury,  in  estimating  the  damages,  might  take  into  consideration 
the  expenses  of  the  first  trial,  (r)  But  in  snits  bronght  on  con- 
tracts, counsel  fees  in  those  particular  suits  have  never  been 
allowed. 

Id  actions  of  tort,  different  opinions  have  been  pronounced. 

[a)  Uerlla ;  IUperb»r«,  la  vo«.  Dom-  Caina,  111 ;  Klngtbiuy  «.  Smitli,  18  N. 

inagw-IiitOTdta.  B.  R.,  ISS ;  Svett  •.  PBtriek.  It  Main*, 

Q)  SarU*.  Bob«rti,I&i/i;.,Ui  Pw^  9:  B«ale  «.  ThonpMn,  i£.dF.,*m; 

toat.RoBooi.l  Bot.it PuU^^;Yaa  Intkln  v.    Learitt,    li  Vtrm.   Jf.,   VIS; 

dazor  *.  Undernnn,  10  /.  R.,  lOt ;  Don-  All«n  t.  Blunt,  9  Wood  A  M.,  ISl. 
neU  0.  Jone^  18  Ala.  K.  S.,  4»0,  601.  (r)  K<rf«i  •.  Wwd,  19  Gona.  R.,  tlO. 

(;)  BU«U  V.  £z^  of  Ten  Eyek,  8 


(I)  The  South  Roymlton  Bank  «.  Tlie  Suffolk  Bank,  »  Ft,  EOS ;  Qoali  *.  Gard- 
ner, 11  Xa  Ann.,  289 ;  Li>k  «.  Matliia,  /&.,  418 ;  Eeamey  b.  Eobne^  6  Tb.,  ST8. 
And  we  Forbea  *.  Gedde^  /».,  iOS. 

fS)  On  diHolatloiL  of  faijniustlaii,  In  salt  Ibr  damagei  on  bond,  netUiar  oonseqneD- 
tial  nor  TindtellTe  dauMge*  «mi  be  aUoved.  But  conned  feea  aetudly  expended  to 
prooure  ^asolutiDD  maj  be  reooTcred.  PoUoa  Jarj  of  Weat  Baton  Bangs  «.  Bw- 
geroD,  11  La,  Aim.,  890 ;  Ganett  •.  Logan,  19  Ala.,  Hi,  See  also,  on  0^  ri^e«t, 
Corder  t.  Martin,  17  Mo.,  41. 

Where  plaintiff  had  dellrered  to  defendant  a  qumttt;  of  atone,  on  tlie  Use  and 
franduleot  repreaentatbin  of  the  latter  tiist  it  va«  ordered  by  A.,  and  bad  ftUed  in 
an  aotion  againat  A.  for  the  price, — it  «aj  Md  that  the  plaintiff  vaa  oititled  to 
reooTsr  trato  the  defendant,  not  only  tlie  value  of  the  itons,  but  alto  the  oorti 
loeniTed  In  the  former  aeUon.    Baodall  *.  Trimen,  87  .ffiy  L.  A  JC,  S78. 


Digitized  .yCOOgle 


CHAP.  HL]  CONSEQUENTIAI.    DAHAQES.  99 

Tbere  maj  be,  and  often  are,  cases  nominally  in  tort,  vhere  no 
actual  wrong  in  the  moral  sense  of  tlie  t«rm  is  compUuued 
of,  and  it  is  in  these  cases  that  the  question  properly  arises ;  [  97  ] 
for  where  the  act  complained  of  is  tainted  by  frand,  malice, 
or  insult,  the  jmy  which  has  power  to  punifh  has  necessarily  the 
ri^t  to  include  the  consideratlou  of  the  probable  counsel  fees  in 
their  estimate  of  rindictiTe  or  exeniplaiy  damages.  Perhaps  tlds 
distinction  has  not  been  sufficiently  kept  in  mind. 

In  HasBachusettB,  the  Supreme  Conrt  has  refused  to  allow 
counsel  fees  in  an  action  on  the  case  for  setting  a  fire  on  the 
defendant's  own  land,  whereby  the  plaintiff's  wood  was  consumed, 
bolding  that  it  was  immaterial  with  reference  to  the  damages, 
whether  the  accident  resulted  &om  gross  negU^aioey  or  merely  the 
want  of  ordmary  core,  (a)  "  It  iS  now  well  settled,"  said  the 
court,  "  that  even  in  an  action  of  trespass  or  other  action  sound- 
ing tu  damages,  the  counsel  fees  and  other  expenses  of  prosecuting 
the  suit,  not  included  in  the  taxed  costs,  cannot  be  taken  into 
consideration  in  assessing  damages."  (1) 

And  the  Supreme  Court  of  Kew  York  have  laid  down  the 
same  rule  in  an  action  on  the  case  for  negligence,  against  a 
railroad,  for  injuries  to  the  person,  which  we  have  already 
noticed.  {()  (3) 

(i)  Barnard  «^   Poor,   SI   Pki.,  878.  u  U>  Um  allowknce  of  eonniel  teu.    In 

Tb.t  decMoD*  on  this  tabjetst  in  U«mw-  Leffbgwdl  v.  Elliott,  10  Fuk.,  304,  on 

ahuMtts,  enriouilj  illiutn^  the  otcUlS'  the  Gorecuit  ngainit  incuntiraiiBM  and 

tion*  of  the  judicial  peDdolam.    In  Cole  —    "■— "—" -'     — ' 

w.  FUh«r,  11  MiM.,  1S7,  wfaer«  trecpMi 
wai  brought,  it  tm  aaid  that  whether 

the  action  should  have  been  tr««paai  or  ^        .  _   „_.       ...„.„.    _..     __  _. 

eMe«MlnuDater]al,becaD*etheeip«a>«a  pl^,  that  whatever  may  be  the  n 

of  the  fint  rait  would  be  a  KTOond  of  of  these  casea,  they  do  Dot  mpport  each 

ftirthar  damage.    In  Kice  *.  Ana^n,  17  other ;  they  are  not  in  pari  materia. 
Man.,  107,  a  CMe  of  treapaaa,  bnt  with-  (()  IJnedn  *.  SaraUwa  and  Schenee- 

oDt  aggniTation,  the  eonrt  were  divided  tady  R.  B.  Co.,  IS  Wmd,  iiS ;  ftpra,  80. 

(1)  Bat  in  ConnecticDt,  in  sd  acUon  for  iujory  to  *  horee  by  *  defect  in  a  bridge 
the  eonrt  lnabiiet«d  the  Jury  tliat  If  tbere  vraa  enlpable  neglect  on  the  part  of  tli* 
defeodanta,  the  Jory,  in  eatimatiDg  tlie  damages,  were  not  necewarily  oonfined  to  the 
eiact  deterioMtiou  Id  the  valae  of  the  pWntilf '■  borve,  cansed  by  the  injury,  but  might 
take  tDt«  eoiudderatloa  the  &et  tliat  the  pMntlff  bad  been  put  to  the  neoenity  of 
MeUng  redrtat  In  a  conrt  of  jnatioe,  althoagh  they  ahould  not  take  Into  eonatderatioii 
taxable  ooati.  Beecher  «.  The  Derby  Bridge  i  Ferry  Co.,  84  Omm.,  401.  And  in 
•u  actioD  on  tbe  oaaa  tor  frand  in  the  tale  of  an  Intemt  in  a  oopartnenbip,  the  jury 
wtte  ihatriKted  tliat,  in  eeUmating  the  plunUfT'i  damagea,  they  ni^^t  take  Into 
eoiulderfttioD  Id*  expentee  in  proaeontlng  hb  loib     Ivee  «.  Carter,  94  Ooiut,,  893. 

(1)  And  In  "Sew  Tork  it  liaa  been  bdd  error  tor  tbe  Judge,  In  an  action  of 
■lander,  to  charge  the  jory  that  in  award^  the  damages  they  might  take  Into  wmh- 
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Bnt  in  an  actioo  on  the  case  brougbt  in  Connecticnt,  these 
decisions'  were  reviewed ;  and  after  stating  the  rule  allowing  vin- 
dictire  or  exemplaiy  damages,  the  coort  proceeded  tA  nse  tins 
sound  and  logical  langoage  : — 

"Tbe  tfgnnuDt  in  oppotition  to  the  doctrine  of  the  t^Tge  is  sabatuttiillj 
founded  upon  tbe  tsBumed  principles  th»t  the  defendant  cannot  bo  Bubjectod  in 
B  gre&ter  sum  in  duntges  tban  the  pUintiff  baa  actually  austained.  But  erwy 
case  in  which  tlie  recaverf  of  Tindictive  damages  has  been  justifled,  gtaadl 
opposed  to  this  argument    And  we  cannot  comprehend  the  force  of  the  reaaoo- 

ing  which  will  admit  the  right  of  a  plaintiff  to  recover  as  TindictiTe 
[98]    damages,  beyond  the  unoont  of  injiuy  confessedlj  incurred,  and  in  case 

of  an  act  and  injury  equally  wanton  and  willfully  committed  or  pwmitted, 
will  depy  to  him  a  right  to  recover  an  actual  indemnity  for  the  expense  to  whidi 
the  defendant's  misconduct  has  subjected  him.  In  tbe  cases  to  which  we  baYB 
been  referred  in  other  States,  as  deciding  a  different  principle,  the  ooorta  seon 
to  have  assumed,  that  the  taxable  costs  of  the  plaintiff  are  bis  oniy  legitimate 
oompensation  for  the  expense  incurred.  If  taxable  costs  are  preeamed  to  b« 
equivalent  to  actual  necessary  charges  as  a  matter  of  law,  every  client  knows 
as  a  matter  of  flM^  they  are  not.  And  l^al  flctions  should  never  be  permitted 
to  work  injostdce."  (w) 

And  in  Alabama,  in  an  action  for  malicione  prosecntion,  the 
Supreme  Conrt  has  said,  while  recognizing  the  conflict  of  antbor 
ity,  "  We  can  readily  perceive  the  justice  and  good  sense  of  the 
rule  which  reqnireB  a  party  who  wantonly  and  maliciooBly  abnses 
the  process  of  the  conrt,  or  snes  out  an  attachment  for  the  pnrpose 
of  worrying  and  harrassing  the  defendant,  withont  probable  caaee, 
to  make  good  his  losses,  and  to  furnish  complete  reparation  and 
indemnity  for  the  injury  his  malice  has  occasioned ;"  and  the 
defendant's  coujisel  fees  for  defending  the  original  suit,  were 
allowed  to  be  "  proven  and  taken  into  consideration  by  the 
jnry."  (v)(l) 

And  it  may,  on  principle,  I  think,  be  considered  clear  tliat  in 
cases  proper  for  the  infliction  of  exemplary  or  vindictive  damages, 
the  jury  in  estimating  those  damage  have  a  right  to  take  into 

(m)  Undey  v.  Bnahnell,  IS  Conn.  R.,  (c)  Marshall  v.  Betner,  11  jlla.,  BSS. 


aidemtioo  the  eipeniea  to  whioh  the  plaintiff  bad  been  put,  by  being  compelled  to 
«ome  into  conrt  to  vindicate  her  character.    Hieke  *.  Fetter,  t  S  Baji.  (X  T.),  643. 
(1)  Con^are  Bnmap  tp,  Wight,  11  Bl.,  801. 
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tbeir  coDsideratioii  the  probable  expense  of  the  litigation.  (1)  Tlie 
qaeetaoD,  however,  etill  remainfi,  whether  counsel  fees  can  be 
allowed  in  cases  technically  of  tort,  but  where  no  actual  fraud 
or  malice  is  alleged. 

In  ao  action  on  the  case  for  flowing  hack  the  water  of  a  river 
in  Maine,  on  the  pl^ntiff *s  lauds,  although  no  malice  was  proved, 
Judge  Story  told  the  jury,  "  that  for  the  purpose  of  pving  a  full 
indemnity,  they  might  take  into  con^deration  such  expenses  of 
fees  to  counsel,  and  such  other  neceseary  expenses,  as  they  might 
think  were  properly  and  fwrly  incurred  ;"  and  on  a  motion  made 
for  a  new  trial  on  the  ground  that  the  damages  were  excessive, 
the  coort  refused  to  interfere,  (ui) 

In  an  early  case  (a)  in  the  Supreme  Court  of  the  United 
States,  of  a  libel  filed  by  the  Spanish  consul,  for  restitution  [  90  ] 
of  a  Spanish  vessel  captured  by  a  French  vessel,  it  ap- 
peared that  a  charge  of  sixteen  hundred  dollars  for  counsel  fees 
in  the  courts  below  had  been  admitted ;  and  the  court  sfUd,  '*  We 
do  not  think  that  this  charge  ought  to  be  allowed.  The  general 
pntctice  of  the  United  States  is  in  opposition  to  it." 

In  an  action  for  the  violation  of  a  patent  right,  (y)  Stoiy,  J., 
at  the  trial,  considered  it  the  established  rule,  in  estimating  dama- 
ges in  cases  of  mere  tort,  whether  the  action  was  for  redress  of  a 
personal  injury  or  the  vindication  of  a  personal  ri^t,  to'  allow 
counsel  feee  and  the  expenses  of  witnesses,  beyond  the  taxable 
costs,  as  items  of  actual  damage ;  on  a  review  of  the  question, 
however,  he  ovemled  his  own  decision,  on  the  authority  of  the 
|a«ceding  case. 

But  subsequently  (2)  the  same  learned  judge  examined  the 
case  of  Arcambel  v.  Wiseman  at  leng&,  and  declared  it  shaken 
so  far  as  it  could  be  considered  as  containing  any  general  doctrine ; 
and  in  die  principal  case,  which  was  a  patent  suit,  "he  returned 

(ts)  WUppU  V.  Cumberland  Msnatao-  (v)  WUttamore  v.  Cntler,  1  Oall.,  429. 

taring  Co.,  i  Btory,  661.  (z)  Id  The  Borton  MttnQ&otnring  Co., 

(z)  Aroambel «.  Wllenuin,  S  Bi^,  300.      v.  niki,  %  Jfuon,  ISO. 


(1)  But  les  Day  u.  Woodworth,  18  Boa.,  SflS,  There  the  court  uy,  sUnding  to 
the  qnesUon  diManed  in  the  text, — The  poiibhment  of  the  defendant'*  deUnqaencj 
oannot  be  meanued  hj  the  expensee  of  the  pUlntlff  in  pra«e«QtIag  hi*  Miit  It  l« 
true  that  damage*,  aesecsed  by  wajf  of  example,  may  thai  Indirectly  eompeaiate  the 
ptaiutifrfor  money  expeoded  la  eoiuuel  fe«fl;  bnt  the  amount  of  these  fee*  cannot  be 
takes  M  t^e  messnre  of  paniehment,  or  aa  a  neeeteary  element  In  ita  inflietion. 
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to  what  he  originallj  considered  tlie  true  doctrine,  namely,  diat 
tiie  jnry  are  at  liberty,  if  they  see  fit,  to  allow  the  plaintiff,  as 
part  of  his  actual  damage,  any  expenditure  for  connsel  fees,  or 
other  charges  which  were  neceaearily  incurred  to  vindicate  the 
rights  denied  under  his  patent,  and  are  not  taxable  in  the  bill  of 
costs."  It  is  to  be  borne  in  mind  that  these  caaes  tamed  on  the  con- 
Btmction  of  the  phrase  "  actual  damage,"  in  the  Patent  Law.  (a) 
'  And  he  subsequently  adhered  to  the  doctrine.  In  one  of 
[100]  the  latest  cases  tried  before  him  on  the  Bhode  IsUnd 
circuit,  he  nsed  this  language :  "  If  tie  plaintiff  has  estab- 
lished the  validity  of  his  patent,  and  that  the  defendants  have 
violated  it,  he  is  entitled  to  such  reasonable  damages  as  shall  vin- 
dicate his  right,  and  reimburse  him  for  all  such  necessary  ezpen- 
ditores  as  have  been  necessarily  incnrred  by  him  beyond  what 
the  taxable  costs  will  repay,  in  order  to  reestablish  that  right.  *  * 
My  understanding  of  the  law  is,  that  the  jury  are  at  liberty,  in 
the  exercise  of  a  sound  discretion,  if  they  see  fit  (I  do  not  say  that 
they  are  poailively  and  absolutely  bound  under  all  circmn- 
stances],  to  give  the  plaintiff  such  damages,  not  in  their  nature 
vindictive,  as  shall  compensate  the  plaintiff  folly  for  all  his  actual 
losses  and  injuries,  occasioned  by  the  violatioB  of  the  patent  by 
the  defendants,  (b) 

But  on  the  Pennsylvania  Circuit,  the  correctness  of  these  deci- 
sions has  been  denied.  It  was  said  that  this  doctrine  had  been 
introduced  from  courts  of  admiralty,  which  could  not  afford 
proper  precedents  for  tribunals  following  the  coarse  of  the  com- 
.monlaw;  that  the  term  "actual  damages"  in  the  Patent  Act  did 
not  oonntenance  the  doctrine ;  and  that  if  permitted,  it  would 
introduce  a  great  inequality  between  the  plaintiff  and  the  defend- 
ant, who  could  in  ;io  case  recover  his  counsel  fees ;  and  on  these 

(a)  In  Kdmiralty  it  bai  be«ii  lisiee  said.  In  tiie  Amiable  Nancy,  S  TnetUon,  US 
by  Uie  Supreme  Court  of  the  TJalted  and  ftsa,  corta  »nd  eapenra  were  allowed. 
States,  to  be  the  G<Mnmon«oune  to  allow  In  the  Yenui,  G  n^cofon,  ia7,«aptoi'i 
oooiuel  feea,  either  Iq  the  ihape  of  dama-  OMts  and  ezpenMa  wer«  allawed.  And 
get,  or  as  part  of  the  coate,  end  that  as  tile  Batne  decirion  was  made  in  liie  case 
well  on  the  Instence  as  the  prize  ride  of  of  the  London  Packet,  fi  Whtaton,  I2S. 
the  court ;  and  such  an  allowance  was  These  caeea  are  cited  by  the  learned  re- 
onee  made  to  the  extent  of  five  htmdred  porter  at  the  end  of  the  aboTa  case,  bnt 
dollar*  The  ApoUon,  9  Wheat.,  383;  unlesa"eapenses"iDclQde  "eonnselfeee," 
and  Canter  v.  American  and  Ocean  In*.  ther  do  not  bear  upon  the  question. 
Company,  8  Peten,  807.  In  the  Mary,  (6)  Pierson  b.  EsBleScrewCo.,  SSory, 
S  CratKh.,  ISO,  a  capture  case,  thongh  40£ ;  and  so,  too,  held  by  Jadge  W«od- 
tha  libel  was  dismiBKd,  the  osptors  were  bury,  in  the  name  circuit,  Alleh  e.  Blnnt, 
....  2  itWdft.  (fcJf.,  121. 
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groTUids  counsel  fees  were  declared  not  capable  of  being  included 
in  the  estimate  of  the  plaintiff's  damages,  {e)  (1) 

The  qnestiott  had  been  previonsly  conBidered  on  the  Bame 
drcoit,  iu  an  action  of  treBpaes  against  the  marshal  of  the  U.  8., 
for  maVing  an  illegal  levy  on  certain  teas ;  ahd  no  circumstances 
of  aggrsTation  being  shown,  Mr.  Justice  Baldwin  held  that,  this 
being  BO,  the  jury  coold  not  allow  the  pluntiff  his  connsd  fees  by 
WSJ  of  damages.    He  said, — 

"  It  maj  tw  tlioaght  •  hudship  that  the  plaiad&  aluU  not  be  allowed  thai  ' 
actual  dubaraemeiits  itl  recoreriDg  their  proper^ ;  but  the  hardship  is  equally 
great  in  a  suit  for  money  lent,  or  to  recover  posBessioa  of  land ;  they  are  deemed 
in  law  losses  without  injury,  for  which  do  legal  remedy  is  afforded.    I  am,  there- 
fore, of  opinion  that  yon  cannot,  in  asseedng  damtgea  in  this  case,  allow  any  of 
the  items  claimed  by  the  plaintiff  for  diBbnnemeiitB,  they  being  conseqnenUal 
loasoB  only,  and  not  the  actual  or  direct  injury  to  the  property  which  they 
hare  sustained  by  its  seizure  and  detention,  for  which  alone  they  are  en- 
titled to  recorer  damages  in  this  case,  it  not  being  att^ided  with  any  [101] 
drcmnstances  of  aggravation  on  the  part  of  the  defendant    Had  there 
been  any  snob  a  rery  different  rule  would  have  been  applied,  by  rumbnfging 
the  plaintifib  to   the  fiill  extent    of  all   their   expenses  and  consequent 
lone&"(<2) 

And  so  far  is  the  principle  carried  the  other  waj  in  Massacha- 
setts,  that  a  trustee  (or  gajniehee),  in  whose  hands  the  fdnds  of 
the  debtor  are  foimd,  can  retain  nothing  to  meet  the  expenses  of 
htigation.  («) 

It  is  not  easy  to  say  what  ehonld  be  the  general  nde  on  the 
subject,  though  it  is  evident  that  great  inccfngroity  has  crept  in. 
Nothing  is  more  difficult  than  to  fix  the  precise  limit  to  which 
society  should  go  in  awarding  reparation  by  means .  of  its  civil 
tribonals.  Legal  relief  is  at  the  best  extremely  imperfect ;  and 
the  charges  of  counsel  ore  a'veiy  formidable  item  in  those  expen- 
ses which  tend  so  largely  to  reduce  to  the  plaintiff  the  real  benefit 

(e)  S&upwm  V.  The  Ballrosdfl,  Wal-  (i)  Adami  v.  Cordis,  B  Pielc.  860. 

foes,  Jr.,  \U. 

(d)  Pscifio  Iiu.  Co.  r.  Connd,  I  Bald- 
win, IBS. 

(1)  See  Day  a.  Woodwortb,  It  ffow.,  898 ;  Quyon  e.  Sewell,  1  Blotch/.  C.  C.  B., 
H4 ;  alio,  BlanebBrd'i  Onn  Stock  Turniiig  Factory  «.  Warner,  B>.,  368,  where  it  it 
h<ld  that  in  patent  raiu  the  pUnttCTi  ecpenscs  and  counwl  feu  will  not  b«  allowed 
to  lum  •■  part  of  liia  danutgce.  Ai  to  allowance  of  costi  where  a  diseUmer  has  been 
Mtered,  we  Seymour  v.  MoComick,  IS  Hixe.,  W ;  Guyon  v.  Sewell,  1  Blatckf.  C.  G. 
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of  his  Kcorerj ;  while  on  the  other  hand,  it  may  be  aaid  -with 
great  force,  that  the  qaeetions  Bnbniitted  to  legal  diBciiBBiou  are 
often  BO  vexed,  that  it  is  very  doabtful  whether  tiie  prevailing 
party  iB  reaUy  entitled  to  a  complete  r^mbnrsement ;  and  that  if 
abBolate  indemnity  were  given,  a  great  atimulns  would  be  fiir- 
niahed  to  litigation. 

Bnt  at  all  events,  the  B&me  rale  ehonld  be  applied  to  all  cases 
that  contain  no  element  of  actual  fraud,  malice,  or  vexation ;  the 
plaintiff  and  defendant  should  be  treated  alike ;  uid  whether  the 
form  of  the  action  be  ese  eorUradu  or  ea  delicto,  the  remuneration, 
aa  far  as  counsel  fees  is  concerned,  Bhould  be  Bimilar.  "  If  this 
principle  be  introduced  from  the  civil  law,"  says  Mr.  Justice. 
Grier  on  the  Pennsylvania  Circuit, "  both  parties  ahoold  have 
the  benefit  of  it ;  a  defoidant  Bhould  not  be  left  to  contend  with 
Bach  odds  against  him.  In  actions  of  contract,  the  plaintiff  can 
recover  but  legal  CMts.  His  eq^uity  is  no  greater,  nor  his  injury 
of  a  higher  order  when  hifi  action  is  for  a  trwpass  or  atort."  {f)  (1) 

Frinciplee  ooalogouB  to  those  which  we  are  now  considering, 
also  govern  the  allowance  of  damages  which  ariae  after  the  com- 
mencement of  the  suit,  or,  as  they  are  sometimes  termed, 
[102]  prospective  damages.  The  rule  is  perfectly  clear  and  im- 
perative, that  where  the  act  complained  of,  which  ib  the 
origin  of  the  damage,  toot  place  after  suit  brought,  it  cannot  be 
given  in  evidence.  So  where  (ff)  debt  was  brought  against  the 
marBhal  of  the  marshalsea,  for  an  escape,  and  the  plaintiff  offered 
to  ^ve  evidence  of  an  escape  after  the  commencement  of  the  suit, 
and  before  the  time  of  pleading,  Tindal,  C.  J.,  of  the  Common 
Pleas,  said,  '*  It  is  quite  clear  that  the  plaintiff  can  derive  no  aid 
from  anything  occurring  aft«r  the  commencement  of  the  action." 

In  a  recent  action  for  a  libel,  which  had  led  to  the  plaintiff's 
arrest,  both  before  and  after  the  conmiencement  of  the  soit,  it 
was  held  that  the  defendant  might  insist  that  aH  that  took  place 

(/)  SUmpson  e.  The  lUilroitd^  Wtd-  (g)  Davia  s.  Chi^imMi,  8   Soott  iftu 


(1)  See  to  the  same  effect,  Da^  c.  Woodworth,  13  ffoK.,  Mi.  Wh«re  the  mayor 
and  council  of  Hacon,  Ok.,  under  disoretionary  pover  given  in  their  charter,  re- 
moved the  mMshal  from  (rffiee,  which  remoTal  vm  rabeaqnenUy  fonnd  to  be  im- 
proper; SelditiM  they  irere  bound  to  pay  hii  uUry  for  the  whole  year;  but  not 
the  money  expended  by  him  in  defending  the  charges  preferred.  Hie  damagea  were 
defined  to  be  such  ai  neceaaarily  resulted  from  hie  amotion  from  ofBce.  Bhaw  «.  The 
Mayor,  Ac,  of  Macon,  IS  Qa.  168. 
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enbaeqaent  to  the  bringing  of  tlie  action  ehonld  be  exdaded  from 
the  consideration  of  the  jury ;  bat  that  aflor  otmsenting  to  the 
admifiaioD  of  evidence  in  regard  to  what  took  place  after  the  com- 
meDceioent  of  the  suit,  the  jnry  were  at  liber^  to  take  it  into 
ccmaideration.  {k)  So  in  slander,  ho  evidence  can  be  given  of 
words  spoken  after  the  commencement  of  the  action.  (») 

Bat  where  the  act  complained  of  waa  eonmutted  before  suit 
brooght,  and  a  good  caose  of  action  exists,  it  often  becomes  a 
question  whether  any  allowance  can  be  mode  for  prospective 
dunages,  or  dam^ies  which  accrue  after  action  brought.  '*  Hie 
general  rule  in  personal  actions,"  says  Chief  Baron  Comyns,  "  is 
that  damages  are  allowed  only  to  the  time  of  the  action  com- 
menced," (^■)  "Jadgments,"  says  the  Oonetitotional  Coort  of 
Booth  Carolina,  "  generally  refer  to  die  eitoation  of  the  parties  at 
the  commencement  of  the  suit.  If  at  that  time  the  plaintiff  had 
no  canse  of  action,  he  mnat  soffer  a  nonsuit.  It  is  then  the  de- 
fendant is  informed  of  the  wrong  with  which  he  is  charged,  and 
the  redresB  which  is  demanded.  The  declaratioa,  which  is  bat  an 
amplification  of  the  writ,  must  set  forth  the  form  and  maimer  of 
injary,  to  enable  the  d^endant  to  file  the  pleas  necessary  to  his 
defense,  and  the  jadgment  mast  correspond  with  the  plead- 
ings. If  new  matter  be  introdaced  aabsequent  to  the  plead-  [  lOS  } 
ings,  the  defendant  may  be  surprised,  and  the  judgment  <^ 
the  court  may  not  conform  to  the  pleadings,  (k) 

So  in  an  early  action  on  the  case,  where  the  plaintiff  declared 
for  procuring  Ids  apprentice  to  depart  from  hia  service,  and  for 
the  lofls  of  his  service  fen*  the  whole  reeidae  of  the  term  of  his  ap- 
prenticeship, and  the  jury  aeeessed  damages  generally,  jadgment 
was  arrested,  becaose  it  appeared  that  the  term  was  not  expired 
at  the  commmcement  of  the  suit  {I)  (X)  So,  too,  in  Massacha- 
eetts,  it  has  been  said,  "The  cases  are  decisive  that  by  the  com- 
mon law  the  plaintiff  can  recover  damages  oiUy  to  the  time  of 
bringing  the  action,  and  that  in  this  reqiect  there  is  no  distinction 
between  actions  of  covenant  and  of  tort.**  (m) 

But  the  application  of  this  general  principle  is  often  attended 

JI)aoaliiiB.Corn',1  JfaiHt.AG'r.,848.  (0  IlamHeton  v.  Vtece,  S  San^ord, 

i)  Root  v.hovnaet,tSUl,  619;  Keen-  196. 

U  t.  Becker,  8  Dento.  848.  (m)  Powersrt  al.  b.  Ware,  4  PUk.,  lOfl; 

(j)  Comyns'  Digest,  Dftmages,  D;  and  Fierce  v.  Woodward,  6  Pick,,  20e.   -See, 

Bobert  Pllfold'a  cue,  W  Coltt,  111.  «1«),   Catherwood  «.  Oaiton,   1   Car.   S 

(k)  Dnncan    «.  Uarkley,    1   Harptr>t  MarA.  481. 

B^,  are. 

(1)  Compare  Moon  *.  Lot«,  S  Jonti  (JV.  0.)  L.,  tlB. 
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hj  BerioTU  embairasBment,  both  in  actions  of  oovenant  and  of  tort ; 
tiie  former  where  the  agreement  coverH  a  long  space  of  time,  and 
the  latter  where  the  wrongful  act  is  followed  b^  injmdooB  conae- 
qnences.  The  qnestion  is,  in  the  former  case,  whetlier  the  agree- 
ment 18  to  be  treated  ae  a  continoing  one,  and  a  fresh  action 
bronght  for  eveiy  breach,  or  whether  on  the  first  breach  fiiul 
dam^es  mnet  be  asseesedL  (1)  And  bo  in  regard  to  torts,  whether 
bnt  one  acfion  can  be  bronght,  or  whether  a  new  snit  most  be  had 
for  the  conseqaencea  f^r  they  have  appeared,  (n) 

Ae  a  general  proposition,  it  may  be  B^d  that  the  plaintiff  is  at 
libertyto  prove,  and  the  jnry  are  bonnd  to  take  into  consideTar 
tion,  those  direct  and  immediate  conseqnencee  of  the  act  com- 
pluned  of,  which  are  so  cloeel;'  connected  with  it  that  thej  woold 
not  of  themselves  fhrnish  a  distinct  caose  of  action,  Bdt  it  is 
very  difBcnlt  in  many  cases  to  define  the  p(nnt  where  the  law  will 
stop  in  the  investigation  of  theee  probable  conseqnencee.  Thfi 
qneetdon  was  early  conmdered  by  Lord  Holt,  in  a  case  of  tort  (o) 
The  plaintiff  declared  of  a  battery,  alleging  that  he  bad  pieri- 
onsly  bronght  an  action  for  it  against  the  defendant,  and  recov- 
ered £11,  and  no  more ;  and  th^  afterwards  part  of  hia  scnll, 

by  reason  <^  the  said  battery,  came  ont  of  hie  bead, 
[104]  and  for  this  snbseqnent  damage  the  suit  was  bron^t.    Hie 

defendant  pleaded  the  recovery  in  bar,  and  denmirer. 
And  Shower,  pro  gwrerUe,  argned,  "  that  if  a  oonseqnence  will 
take  away  an  action,  for  the  same  reason  it  will  give  an  actaon.'* 
Bnt  jndgment  was  given  for  the  defendant,  the  whole  conrt  bdug 
of  opinion  "  that  the  jnry,  in  the  former  action,  conudered  the  sa- 
tnre  of  the  wonnd,  and  gave  damages  for  all  the  damage  that  it 
had  done  the  plaintiff."  The  case  was  moved  again,  (j?)  when 
Holt,  C.  J.,  said,  "If  this  matter  had  been  fpven  in  evidence 
as  that  which  in  prdbabiUty  might  have  heen  the  consequence  trf 
the  battery,  the  plaintiff  would  have  r^eowred  damages  for  it. 
He  injmy,  which  is  the  fotmdation  of  the  action,  is  the  battery, 
and  the  greatness  or  consequence  of  that  is  only  in  aggravation  <^ 
damages.^  (2) 

(n)  We  ihall  h«T«  ooeadon  to  ^mdm  (0)  Fettar  o.  Beal,  1  Lard  Bagmani, 

tliii  tubject  Bgun  under  the  head  of  Con-  SSB.    B.O.,  I  3<Uk.  11. 

tmsU,  Ch.  VII.,  In  q}eftkliig  of  Coutiiin-  (p)  A,  SSL 

log  Agreementa.  ^ 

(1)  See  aa«amui  v.  iMOrte,  87  Sag.  X.  <t  £  140. 

(a)  In  an  action  Ibr  ananlt  and  battny,  tlie  plaintiff  may  KCOTer  for  dainagea 
•oorulng  alter  the  commencement  of  the  mit,  provided  Qtej  are  th«  direct  and  nat- 
nraleonaeqaeucei  of  tlie  batter;.    Bnrchard  v.  Booth,  4  Wit.  67. 


Digitized  .yCOOgle 


CHAP,  m.]  COHSEQUZSTIAL    DAMAOBS.  107 . 

So  vhere  tbe  defendant  waa  employed  aa  an  attorney,  to  inves- 
tigate secorities  on  wbich  a  loan  was  to  be  made,  and  it  wae 
alleged  that  he  bad  neglected  to  tiBe  proper  care,  and  that  the 
Becnritiee  had  proved  defectiTe,  tbat  a  large  amount  of  interest 
vas  lost,  and  that  probably  a  portion  of  lite  principal  wonld  be 
also  loet ;  the  statute  of  limitatjons  was  pleaded,  and  it  appeared 
that  the  ^nmination  of  the  title  took  place  in  1814 ;  but  that  tlie 
insufficiency  was  not  discovered  till  1820,  np  to  which  time  the 
interest  wae  paid.  It  was  insisted  that  the  statute  ran,  not  from 
the  time  when  the  insufficient  secnrity  was  taken,  bat  from  the 
period  when  the  special  damage  alleged  in  the  declarattoo,  viz., 
tbe  loss  of  interest,  accrued.  But  the  statute  was  held  a  good  bar, 
and  Holroyd,  J.,  said,  "  If  the  action  had  been  brought  immedi- 
ately after  the  insufficient  security  was  taken,  the  jniy  wonld  have 
been  bound  to  give  damages  ibr  tAeprobaile  lo3$,  which  the  plain- 
tiff was  Ufcely  to  sustain  from  the  invalidity  of  the  security."  (j) 
And  the  anthorilT'  of  this  case  was  very  recently  recognized  in  the 
Court  of  Chancery,  by  Mr.  Vice-Chancellor  WIgram  (r) 

In  a  very  analogous  case,  an  action  of  assumpsit  agmnst  an 
attorney  for  negligence,  the  Supreme  Court  of  the  United  States 
said,  "  When  the  attorney  was  chargeable  with  negligence, 
his  conlxact  was  violate^  f^^  ^^  action  mij^t  have  been  [105] 
sustained  immediately.  Perhaps,  in  that  event,  no  more 
than  nominal  damages  may  be  proved,  and  no  more  recovered ; 
but,  on  the  other  hand,  it  is  perfectly  clear  that  the  proof  of  act- 
ual dam^es  may  extend  to  facta  that  occur  and  grow  out  of  the 
injury,  even  up  to  the  day  of  the  verdict"  («)  But  where  the  act 
itself  is  lawful,  and  the  action  is  sustained  only  in  consequence  of 
special  damage,  aa  in  case  of  an  overflow  of  lands  by  reason  of  a 
advert  bwng  n^ligentiy  erected  by  a  railroad  company,  here  the 
Btatnte  only  begins  to  run  from  the  time  that  the  consequential 
injury  occurred.  (Q 

tn  Kentucky,  alsoj  the  rule  is  recognized  that  loea,  accruing 
subsequent  to  the  suit,  may  be  recovered,  where  the  subsequent 
damages  are  the  mere  incident  or  accessory  of  the  principal  thing 


[q)  narellv.Toiiiig,  SB.iOm.,K9.  (t)  Wllooi  rt  of.  o.  Ez'n  nf  Flnmmw, 

Sm  Glllon  «.  Boddingtoo,  i  A  i  M.,  4  Ptttrt,  112  mi  IBi. 

lei.  {I)  Delaware  and  KsriUn  Canal  Co.  «. 

(r)  Swlfli  B.  Fox,'  la  J»r.,  ISO  f  11  and  Wright,  1  ZaMtkWt  Ntit  Jertj/  Jim, 

SS  Jttn's,  1S48).    See  i  fiound,  by  WU-  469. 
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demanded,  and  no  action  can  be  maintained  for  them,  (v)  But  in 
the  Bame  State,  in  an  action  on  the  caee  for  divertiiig  the  water  of 
a  stream,  it  was  held  by  tho  Conrt  of  Appeals,  that  the  plaintiff 
could  legallj  recover  onij  for  damages  he  had  eoBtfuned  np  to  the 
commencement  of  the  snit.  (v)  (1)  And  so  in  Sontb  Carolina,  in 
an  action  on  the  case  for  damages  oecaeioned  by  a  nnisance,  dam> 
ages  Bnstained  after  action  brought  have  been  held  not  to  be 
recoverable,  (w) 

In  New  York  also,  the  same  rule  has  been  laid  down  in  a  dm* 
ilar  case,  brought  by  tenant  for  one  year,  against  bis  landlord  for 
obBtructiitg  his  li^ta ;  bnt  in  delivering  its  judgment,  the  conrt 
Bud,  "  Snppose  the  lease  to  have  contained  a  covenant  not  to  ob- 
strcct  the  light,  and  the  action  to  have  been  bron^t  on  snch  cov- 
enant, the  n^e  of  damages  would  be  otherwise ;  for  the  covenant 
being  a  single  cause  of  action,  one  recovery  on  it  wonld  be  an 
absolnte  bar  to  any  further  action."  (te)  (2).  And  this  brings  us  to 
the  consideration  of  the  subject  of  prospective  damage,  as  con- 
nected with  cases  <^  contract.  (3) 

Ihe  rule  arbitrarily  UmitiTig  the  damages  to  the  comm^ce- 

ment  of  the  suit,  was  so  long  adhered  to,  that  up  to  the 

[  106  ]  time  of  Lord  Mansfield,  even  in  actions  of  assumpsit,  it  seems 

to  have  been  the  practice  to  compute  the  interest  only  to 

(«)  Trigg  V.  Sortliont,  Lit  firf.  C<u.,  («)  Dnncuk  v.  MmrHey,  Sarper'i  Stp., 

41S.  ««. 

(«)  LuDgfoFd  V.  OTBley,  a  BiU.,  BIG.  (z]  Blunt  •>.  HoCormlek,  8  Dvttie,  SS3. 
In  IlUnoiB  a«e  Oreenup  v.  Stoker,  a  OU- 


(1)  And  ue  Shav  v.  Etheridge,  3  /oiua  (JV.  (7.)  L.,  80a 

(3)  For  obstFuctdng  the  platntifTs  right  of  way,  or  fbr  onlavfally  exolndiDg  the 
light  from  Ml  door*  and  vludowe,  the  damage*  kre  to  be  aaaeesed,  not  to  the  time  of 
trial,  bot  to  the  date  of  the  init.    Cole  >.  Spronl,  SO  Jfk,  161. 

In  CMe  for  a  uaiBanc^  If  the  act  done  U  ueoeaHarily  li^nrion*,  and  Is  of  a  perma- 
nent nature  the  party  injured  may  at  once  recover  Mb  damage*  for  the  whole  injniy. 
Bnt  If  the  act  done  is  not  neces«arily  injnriou*,  or  If  it  1*  contingent  vheUier  farther 
Injury  niay  ariK,  the  plaintiff  «an  recover  damage*  only  to  th«  date  of  hi*  writ 
The  Town  of  Troy  «.  Tbe  Cheshire  Railroad  Co.,  S  Foit.  {tf.  B.),  B8. 

(S)  Sent*  and  profitai,  in  an  action  therefor,  arereooverableonlyup  to  thedateof 
the  writ     Larrabee  w.  Lmnbert,  SS  Mt.,  440. 

In  a  suit  upon  a  bond,  commenced  after  a  breach,  the  damage  ooenrring  during 
its  pendency  may  be  included  in  the  Judgment ;  oIbo  compensation  for  ueccMary  ser- 
vice* rendered  and  expeniea  paid  in  relation  thereto.  Gennlngs  v.  Ni^ton,  86  Mt., 
80S. 

In  s  «nit  upon  a  bond  binding  the  obligor  not  to  exercise  a  trade  wIIIiId  certain 
limit*  of  t^e  and  place,  damagea  may  be  recovered  for  the  breach  that  la  nut^ned, 
even  after  the  dat«  of  Hie  writ,  np  to  tihe  time  of  trial     Whitney  *.  fflaytou,  40  Mt., 
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the  time  of  the  brin^g  of  the  action ;  that  great  judge,  how- 
ever, (y)  declared  the  true  doctrine,  and  eaii,  "  It  ia  agreeable  to 
the  principlee  of  the  common  law,  that  whenever  a  dntj  has  been 
incorred  pending  the  writ,  for  which  no  satififaction  can  be  had 
by  a  new  enit,  BQch  duty  ehall  ,be  included  in  the  judgment  to  be 
given  in  the  action  already  depending."  Bnt  "in  trespaBB,  and  in 
tort,  new  actions  may  be  bronght  a8«often  aa  now  injariea  and 
wrongs  are  repeated,  and  therefore  damages  shall  be  aaseseed  only 
np  to  the  time  of  the  wrong  complained  of." 

Bo,  if  by  reason  of  any  default,  a  party  is  made  liable  to  pay 
money,  the  ri^t  of  action  is  vested,  and  soit  can  be  maintained 
against  the  one  in  defaolt.  And  on  the  trial  evidence  may  be 
g^ven,  and  recovery  had  of  etnoa  paid  snbseqneat  to  the  com- 
mencement of  the  suit,  by  reason  of  the  previous  liability.  Bnt 
in  Qieee  cases  it  is  necessary  that  eare  shonld  be  taken  to  make 
the  declaration  broad  woogh  to  cover  the  expenses  to  which  the 
plaintiff  is  app^henBive  he  may  be  pat.  Urns,  where  suit  was 
bronght  on  an  agreement  to  aasgn  certain  premises  to  the  plain- 
tiff,  and  the  breach  assigned  was  tiiat  the  defendant  did  not  make 
ont  a  good  tide,  by  reason  whereof  the  plaintiff  had  been  neceeea- 
rily  "put  to  great  expense,"  in  and  abont  investigating  the  title, 
the.  plaintiff  sought  to  recover  the  amonnt  of  his  attorney's  bill 
and  broker's  bill,  both  of  which  had  been  paid  after  the  commence- 
ment of  the  suit.  It  was  insisted  that  the  allegation  of  damages 
was  erroneous,  and  that  merely  being  liable  to  pay,  he  had  not 
been  j>ui  to  eiep&Me.  But  it  was  held  sufficient  by  the  Qneen's 
Bench,  Lord  Denham,  C.  J.,  saying,  "  If  the  pldntiff  alleges  he 
has  paid  money,  he  most  prove  it ;  but  if  he  says  that  he  has  been 
pnt  to  expense,  I  think  we  may  &irly  hold  that  such  an  allegar 
tiou  amounts  to  no  more  than  that  the  plaintiff  has  tdcnrred  the 
liabili^  to  pay  certain  expenses.  (2) 

So  in  Massachusetts,  in  suits  on  the  covenant  of  warranty  and 
against  incumbrances,  the  plaintiff  may  recover  the  amount 
fairly  and  justly  advanced  to  remove  the  incumbrance,  [107] 
though  paid  after  the  suit  begins,  (a)  (1) 

(w)  BobtnKm  «.  BUud,  I  Atrr.,  lOIT,  (a)  Leffingwell    «.   ElUott,   10  i>iejfc., 

uid  lose.  SOti  Brooks  «.  Moodj,  SO  Fiek.  4T4. 

(i)  Kiclurdion  «.  Chaun,  '10  Q.  B.  £.. 
756  ;  and  lee  the  euM  there  otted. 

(1)  In  Indiantt,  In  the  ketion  of  dlauum  u  regulated  by  the  Cod*  of  ProoednTC, 
dunages  may  be  reoorered  np  to  the  tri«L    Prendergstt  ■;  H'Culin,  S  Ind.,  81. 
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So  where  the  pluntifT  sued  the  defendant  on  a  contract  made 
in  1810,  to  deUver  spring  wheat,  alleging  that  the  plaintiff  had 
re-eold  the  wheat  to  one  Shephard  ae  Bpring  wheat,  bnt  that  it  wae 
in  fiwt  winter  wheat,  and  that  in  consequence  thereof  it  failed ; 
hereupon  Shephaid  sued  the  plaintifT,  and  recovered  a  judgment, 
which  the  plaintiff  paid  in  1818,  and  then  brought  this  suit.  He 
statute  of  limitationB  wa%  pleaded,  and  the  Conrt  of  King's 
Bench  held  it  a  good  bar,  saying  that  the  breach  o(  contract  was 
the  gist  of  the  action,  and  that  the  special  damage  was  stated 
merely  as  a  measure  of  the  damages  reanltiug  from  that  cause  of 
action ;  and  Bailey,  J.,  said,  "  If  the  pluutiff  had  failed  in  proTing 
the  special  damage  in  the  case,  it  would  not  have  been  a  ground 
of  nonsuit"  (J) 

The  subject  'ndiich  we  are  now  conmdering  ia  closely  connected, 
as  I  hare  said,  with  that  of  continuing  agreements,  or  agreemoita 
covering  a  long  space  of  time.  (1)  In  an  action  of  covenant  by 
trustees  of  wife  against  tlie  hnsband,  on  his  covenant  to  pay  off 
cert^n  incumbrauces  within  twelve  months,  although  no  special 
damage  was  laid  or  proved,  it  was  held  that  the  plaintiffi  were 
entitled  to  a  verdict  for  the  whole  amount  of  the  incnmbrance8.(c) 

"We  have  already  seen,  that  the  day  of  the  breach  of  a  cove- 
nant to  pay  for  articles  furnished  for  a  buUding,  ie  in  New  York 
held  the  time  at  which  the  damages  are  to  he  estimated,  provided 
the  plaintiff  elects  to  consider  it  in  that  light,  although  the  cove- 
nant is  broken  before  the  time  fixed  for  full  performance,  {d) 

And  thus,  pwhaps,  we  are  fonushed  with  the  elements  of  a 
sound  and  reasonable  role ;  which  varies,  however,  as  the  case 
is  one  of  contract  or  of  tort.    If  the  former,  and  if  the  original 

(b)  Battl^  •.  Fknlkner,  tS.Ji  Aid,  (e)  Letbbrldg*  «,  Hjtton,  iB.A  Ad. 

sea.      It  m>7,   peifakp^  b«  doubted     lli. 
whether  the  daioage  ban  oomi^kliied  of 
«M  sot  too  remote  to  be  taken  into  oon- 
dderalion,  bnt   the  <j 
appear  to  ha**  bean  dl 


(1)  See  BhalTer  «.  Lee,  S  Sarh.  (K  F.),  418,  -where  many  <!aMa  on  tUs  mbjeot  are 
rerieired.  It  me  there  held  that  a  bond  ooodltioned  to  fnmlah  to  the  obligee  and 
hii  wife  all  neeeeiary  meat,  drink,  lod^Dg,  vaahlng,  clothe^  Ao.,  dnring  both  and 
each  of  their  natural  liree,  U  an  entire  contract,  and  a  failure  hj  Oxe  oUigor  to  pro- 
yida  for  the  obligee  and  hit  wife  acoordlng  to  the  rabMonoe  and  q>irit  of  tbe  cove- 
nant, amounta  to  a  total  Iweach,  and  full  and  final  damagea  may  b«  raoorered  for  da 
fatore  as  well  aa  tha  |ttat. 
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bread)  of  contract  ia  such  that  the  plaintiff,  at  all  erente,  vonld 
be  entitled  to  nominal  damages,  then  he  can  go  on  to  give 
in  evidence  thoee  ooneeqnences  of  the  act  which  are  imme-  [108] 
diately  traceable  to  it,  althoogb  they  have  taken  place 
after  the  conunencement  of  ihe  Boit  («)  ^Rie  T!ng1i>h  deciaionB 
are  foouded  coi  the  idea  that  damages  are  to  be  given  for  the 
jMvSaMft^  of  loBB,  as  said  by  Holroyd,  J.,  in  Howell  v.  Toang;(/) 
but  it  appears  to  me  that  in  cases  of  contract  the  American  nde, 
aa  we  have  seen  sn^eeted  above  bj  the  Supreme  Ckmrt  of  the 
United  States,  in  Wilcox  v.  Flmnmer's  Ez'rs,  (^)  is  die  more  cor- 
rect (A)  Actual  oomprnxUioa  ahould  never  be  given  for  merel/ 
probabls  damoffs.  If  lliere  ia  a  breach  of  contract,  the  ri{^t  to 
nominal  damages  exists  at  once  to  vindicate  the  right,  and  suit 
may  be  brought ;  if  thoee  consequences  of  the  act  for  which  the 
law  renders  the  party  in  default  responsible,  have  developed 
tbemaelvee  so  as  to  create  absolute  injury  before  the  verdict,  the 
jmy  are  bound  to  give  compensation  for  such  injury ;  but  if  at 
ihe  time  of  trial  t2ie  lose  ia  still  only  probable,  the  verdict  should 
be  but  for  nominal  damages.  The  question  in  r^ard  to  Oonlinn- 
ing  Agreements,  or  agreements  covering  a  long  space  of  time, 
although  frequently  confounded  with  the  one  under  conuderaticoi, 
ia  in  truth  wholly  distinct  from  it.  "Where  an  agreement  covera 
a  long  period  and  is  broken,  there  ia  no  doubt  that  suit  may  be 
brought  at  once.  Not  is  there  any  doubt  that  proepectdve  dama- 
ges for  the  whole  time  covered  by  die  contract  may  be  obtained. 
A  question  has  indeed  been  raised  whether  the  day  of  the  breach 
is  to  fix  thoee  dami^j^ ;  that  is,  whether  they  are  to  be  computed 
according  to  the  state  of  things  existing  on  that  day,  and  on  the 
asBOmption  that  such  state  of  facts  would  not  change  during  the 
time  the  agreement  has  to  ran,  or  whether  proof  should  be  gone 
into  as  to  any  fluotnations  that  may  have  taken  place  prior  to  the 
trial  of  the  cause,  and  the  righta  of  the  parties  determined  by  the 
predse  facta. '  But  this  is  rather  a  question  of  evidence,  which  we 
shall  consider  more  at  large  hereafter.  It  does  not  touch  the 
question  of  prospective  damages,  which  in  cases  of  contract  ia 
governed  by  the  rule  stated  above. 

(o)  Siipn,  itfr. 

(A)  Bm  thi«  qnMtlm  tUy  dlwBMad, 
bnt  left  ondeoidM,  in  Alabama,  in  Soed- 
loor  0.  Davi^  par  ChlltoD,  J.,  l*;  AU., 
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Bat  on  the  otber  hand,  if  the  caae  be  tort,  and  the 
[  109]  wrong  done  befiare  Buit  brought,  then  the  pliuntiff  is  not 
limited  eolelj  to  the  conseqneatial  damage  which  has 
actosUy  occmred  np  to  the  trial  of  the  caoae,  bat  he  ma^  go  on 
to  claim  relief  for  the  proapectiye  damage  which  can  then  be 
estimated  as  reasonably  certain  to  occur.  So  in  tm  action  of  tort 
for  wounding  the  plaintiff's  aerrant,  the  jury  may  give  damages 
fbr  the  loss  of  serriee,  not  only  before  action  brought,  bnt  after- 
wards, down  to  the  time  when,  as  appears  in  evidence,  the 
disability  may  be  expected  to  cease,  (t)  And  thwefore  tresb 
damage  merely  will  not  give  a  fresh  action,  and  a  judgment  in  a 
suit  founded  on  a  ungle  act  of  tort,  will  be  a  conclofflTe  bar  to  a 
second  suit  for  the  same  injury,  although  harmfnl  consequences 
may  have  made  themselyee  apparrait  subsequent  to  the  firet  sait ; 
as  it  will  be  held  that  in  the  fint  verdict  the  plaintiff  recovered 
all  he  was  entitled  to  claim.  (1)  Bnt  whffl*e  there  is  a  repetition 
or  conlinnatioD  of  the  trespass,  then  of  course  a  fresh  action  will 
lie ;  in  other  words,  as  it  is  sometimes  said,  injury  and  damage 
must  concur. 

The  decisions  which  we  have  thus  reviewed,  show  that  the 
role  is  by  no  means  nniversal  that  the  rights  of  either  party, 
whether  plaintiff  or  defendant,  are  absolutely  concluded  by  the 
state  of  facts  at  the  time  of  the  commencement  of  the  suit.  As 
many  events  which  occur,  or  which  appear  certain  to  occur,  after 
snit  brought  may  increase  the  plaintiff's  demand;  bo  there  may 
many  defenses  arise  after  the  bringing  of  the  action,  which  will 
be  fatal  to  it.  And  the  question  has  often  been  discussed  whether 
such  defenses  can  be  shown  mider  the  general  iflsne,  or  must  be 
specially  pleaded.  In  an  early  case,  where  the  captun  of  a  man- 
of-war  was  sned  by  the  master  of  a  trading  vessel  which  he  had 
seized  as  a  smuggler,  he  was  allowed  by  Lord  Mansfield  to  prove, 
nnder  the  general  iesne,  a  certificate  of  probable  canae,  which 
was  a  flat  bar  to  the  action,  although  ^ven  several  months  after 

(t)  Hodtoll  V.  StkllebnH,  \\Ai.A B.,  mont ;  Adm'r  of  Wbita«y  v.  ClsMndon, 
SOI.  And  this  deddon  hu  be«a  ftiUj  IB  rmn.,  SBS;  bnt  «e«  Uie  dlaMntlng 
Adopted  in  a  well-reuoned  eue  io  Ver-      opinion  of  C.  J.  WilliamB. 

(1)  Where,  in  an  action  for  brMchei  of  a  covenant,  the  plaintiff  wm  entitled  to 
damage*  atMirolng  sabaeqaeutly  to  the  bringing  of  the  snit,  bnt  under  the  erroneoos 
inltruationof  tfaeoonrt  onljdamagei  to  the  tlmeof  the  trialirtre^Ten, — £«^that 
this  afforded  no  ground  for  bringing  Miother  action  fbr  the  laine  hreaohei.  Wenilow 
•.  Btoke«,  S  Jonu  (Jf.  O.)  £.,  286. 
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ndt  brought,  bat  before  plea  pleaded,  (j)  Bat  this  doctrine  has 
been  einoe  oTermled.  And  it  is  now  settled  that  where  a 
matter  of  defense  arises  after  action  brought,  it  ahonld  be  [110] 
pleaded ;  and  not  merelj  in  bar  of  the  action,  but  specially 
pleaded  in  bar  of  the  farther  maintenance  of  the  suit ;  as  where 
the  plaintiff  has  become  an  alien  enemj  after  bringing  Ms 
action,  (it)  And  if  it  arises  after  the  plea  pat  in,  it  must  be 
pleaded  pais  darrein.  The  principle  of  these  cases  has  been 
recognized  in  tiiis  country.  (Z)  So  payment  after  action  brought 
cannot  be  given  in  evidence  under  tbe  general  issue,  {m)  In  the 
Ekiog'B  Seuch,  however,  where  the  declaration  is  considered  the 
commencement  of  the  suit,  a  payment  after  tiie'  writ,  bat  before 
the  declaration,  can  be  given  in  evidence  under  die  general 
iBsae.  (n) 

Li  a  recent  case  in  the  Queen's  Bench,  in  ui  action  of  trespass 
for  taking  goods,  the  defendant  having  pleaded  only  the  general 
iesae,  it  was  held  that  be  could  not,  ev^  in  mitigation  of  dam- 
ages, give  in  evidence  a  repayment  by  him,  after  action  brongbt, 
of  money  produced  by  the  sale  of  the  goods.  And  Lord  Denman, 
C  3.,  said,  "  l^e  rights  of  parties  at  the  trial  are  the  same  as  they 
were  at  the  commencement  of  the  suit ;  or  if  they  are  changed,  a 
plea  pma  darrmi  eonUTiwmoe  ought  to  place  the  new  facts  on  the 
record.  It  is  important  to  uphold  the  principle  that  a  plaintiEf  is 
entitled  to  recover,  by  way  of  damages,  all  that  at  the  commence- 
ment of  the  salt  he  has  lost  through  the  wrongful  act  for  which 
the  def^dant  is  sned."  {o)  We  shall  have  occasion  to  refer  to 
this  subject  again  when  treating  of  Recoapment  (j>) 

An  important  question  connected  with  this  branch  of  our  sub- 
ject has  frequently  presented  itself,  as  to  the  liability  of  grantees 
of  a  pablic  franchise,  or  the  public  agents  of  govemmrait,  for 
consequential  damages  reenlting  from  the  exercise  of  the  powers 
granted  to  diem,  as,  for  instanee,  in  the  case  of  canal  and  railroad 
corporations,  or  commissioneTS  of  pablic  works.  The  question 
aometimes  arises  in  actions  of  trespass,  sometimes  in  actions  on 
tiie  case ;  but  the  rule  is  substantially  the  same,  whatever  the 
form  of  action.  Where  property  is  actually  taken  for  the  pui^ 
poses  of  the  public  work,  onr  constitations  generally  declare  that 

U)  SoDinn  f.  Montagat^  Do^.  168.  (i>)  Womrlok,  Adrn'r,  v.  Berwlok,  10 


ijc)  Le  Bret  v.  PajriUon,  4  Satt,  SOS ;  Bant,  i  Cm.,  676. 

Dm  «.  L«TV,  4  £ant.  4  OftM.,  890.  (o)  Handle  v.  little,  S  Q.  B.  R.,  174. 

(0  Coreli  «.  W«rtiNi,  SO  J.  R.,  414.  (p)  Pott,  Chap.  XTIL 
(m)  Bo^d  ■.  WmIo,  a  Dnio,  881. 
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compeofiadon  rnoBt  be  made ;  but  we  are  now  constderhig  the 
cases  where  immediate  or  coneeqnetLtial  injni7  is  inflicted.  And 
the  general  role  is,  that  where,  in  the  absence  of  any  constitatioQal 

or  statatory  provision,  the  grantees  or  agents  have  not 
[  111  ]  exceeded  the  power  ccsiferred  on  them,  and  when  they  are 

not  chargeable  with  want  of  due  care,  no  claim  can  he 
maintained  for  any  damage  resnlting  from  their  acts ;  Ofiiaa  legit 
nanmi  eat  damnotua. 

Otherwise,  it  is  said,  the  absm^ty  would  follow  that  opera- 
tions undertaken  and  condacted  by  vbi^ne  of  the  supreme  anther- 
i^,  are  onanthorized  in  the  view  of  the  law,  and  lay  a  foondation 
for  damages.  The  proper  light  in  which  to  regard  the  matter  is, 
to  consider  the  grantee  of  the  franchise,  or  the  pnbUc  agent, 
BO  long  as  he  does  not  transcend  the  authority  conferred  on 
him,  as  representing  the  govermnent,  and  the  gOTetnm^t  as 
acting  nnder  its  right  of  eminent  domain,  subject  of  course  to 
the  daty  to  provide  compensation,  where  that  duty  is  imposed  by 
the  Constitution,  and  to    that  only.  (^)    And  the  protectaon 

(;)  So  in  Fenn^lTUiIa,  netthar  tiha  qnoiM  of  Qt«  prDper  and  reMontUa 
8t«t«  DOT  •  penoD,  »rtifiekl  <r  natnnl,  repUn  of  »  public  Ugbway  by  a  pluik- 
ftctiae  bj  n»  aadioritv  aniet  *  lav  foad  eorporalioii,  in  Uie  legitimate  exer* 
which  tbe  legislature  u  oompetant  to  «]Be  of  the  powen  oo&lirred  by  die 
make,  ia  anawwable  for  eontaqnential  tUbaU,  la  damnvat  oAa^iw  inhiria,  and 
damues  ooea^nad  by  Ok  eonitniotloi)  no  ae^on  Ilea ;  Bene^et  t.  Oolt,  8  Barb. 
of  a  highway  any  farther  tkao  ia  apeiy  8.  0.  S.,  UO ;  Bord.  A  So.  Amboy  T.  Co. 
lally  provided  by  the  law  itaeIC  Beuiy  «.  Tha  Camden  A  Amboy  R.  R.  Ca,  " 
V.  FittBbnrgb  Bridge  Co.,  S  Watf  i  "  ""  "-'"-'--  "----  "- 
Sera.,  Sfi.  See,  alnj,  Calleader  v.  Uanh, 
1  Pick.,  4IS,  480;  Boaton  and  Bozbory 
Mill  Dam  CoHKiration  v.  Newman,  13 
Pick..  *e7 ;  The  Boston  Water  Power 
Oo.  I.  Tbe  Beaton  and  Woroeeter  R.  Boad 


Wye  Bailroad  Co.,  i  B.  it  Aid,  646; 
Got.  a  Co.  of  the  BriUah  0.  P.  Uannfao- 
toiy  V.  Meredith,  iT.B.,1U;  Satttm *. 
Clark,  e  Tfaimt.,  S9;  Wardens  and  Com- 


iD.SB.,  19fii  £ing  v.  I 
ofSewere,8  Acfca.SBB;  uneenr.aan- 
em  CounUea  Ballwav  Co.,  1  OaU  it  Da- 
vidtoK,  sae  J-  Lehigh  Bridge  Co. «.  Lehigh 
Coal  and  Kanntion  Co.,  4  ItawU,  S ; 
Lanrinj;  «.  Smith,  8  Oomn,  148;  Steele 
e.  Preaideiit,  Ac.  of  Wcatem  Inluid  Lock 
NarlgatioD,  S  John*.,  SSS ;  Uvingaton  «. 
Adama,  8  GotKH,  17S;  Jenoalne  v.  Wag- 

Rner,  1  ffUl,   379 ;    and   Waggonw  t. 
rmaine,  S.  C  in  error,   7  SUl,  867 ; 
Oravea  p.  Otla,  1  SiU,  tflS.     Any  inoon- 
r  damage  tnffered  in  omiee- 


Sarr.,  214 ;  HolUster  v.  Uilion  Co.,  0 
Ooiat.,  48S ;  Hooker  «.  New  Haven  and 
Farmlngton  Co,,  14  Oonit.,  146 ;  Bnr- 
rongha  v.  HonBatonio  K,  Boad  Co.,  IS 
Gom.,  184  llie  easea  are  not  ia  perfeot 
aocord  with  each  other,  bnt  they  auatidn 
anbatantJally  the  doetriee  In  the  text 
See,  alao,  a  very  clear  and  aatialaotory 
ezpoaition  of  theBcbjectin  the  American 
Iav  UagatiDe,  Apiil,  184S,  p.  E,  from 
whi<Ji  many  of  tbeae  anthoritiea  ara 
taken.  The  whole  an'^eet  waa  recently 
examined  in  BadeliflTa  Eii'ra  «.  Mayor  of 
Brooklyn,  4  Comtlock,  IBS.  The  doo- 
trins  of  the  text  waa  affirmed,  and  it  waa 
held  that  peraona  acting  under  an  aiith<»- 
Ity  eonferred  by  the  legulatnre,  to  grade, 
level,  and  improve  atreeta  and  bighwaya, 
if  they  ezerciae  proper  care  and  aldll,  are 
not  anawerable  for  the  eonaeqaential 
dabtagea  wUoh  may  be  laatained  by 
Uioee  who  own  land  bonnded  by  Ills 
Btreet  or  highway.  '  See  in  Hat«k  w.  Ter- 
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JB  e}d:eiiiled  not  merely  to  tiie  immediate  graoteee  of  the 
&ancliiae,  or  the  Immediate  agents  of  the  govemment,  [113} 
bat  to  the  snb-agents  or  inferior  employees  who  are  acting 
under  the  same  general  anthority.    The  loea  sustained  in  all  eucb 
cases  is  dammum  dbtqm  ir^uria.  (r) 

So  in  New  York,  where  in  grading  a  street,  the  groimd  waa 
cnt  down  BO  as  to  injure  an  adjacent  proprietor,  bnt  none  of  his 
land  wae  actually  t^on,  it  was  declared  that  the  loss  was  dbm- 
num  dht^M  isyvria;  that  the  constitiition  had  made  no  mention 
of  indirect  or  consequential  damages ;  and  that  althou^  the  pro- 
prietor had  actually  saJBTered  injury,  still  it  conld  not  be  end  that 
j)roperty  had  been  *'  taken  for  pnblic  nae,"  within  the  meaning  of 
the  oonstitation.  («) 

1i  aj^ears  to  me  the  decision  is  an  nnfortrmate  one,  although 
Bonnd  perhaps  on  a  strict  constmctiou  of  the  constitational  clause. 
Bnt  it  is  to  be  regretted  that  the  court  felt  itself  bomid  to  apply 
a  strict  instead  of  a  liberal  interpretation.  The  tendency  of  our 
legislation  in  matters  of  pnblic  improvement  is  ondoubtedly  to 
sacrifice  the  indlTidual  to  the  community ;  and  we  cannot  attach 
too  mnch  importance  to  tlioee  provisions  of  our  fundamental  law 
which  are  framed  to  protect  private  property  against  encroach- 
'  ments,  which  though  sanctioned  by  le^slative  enactment,  are  in 
trnth  often  dictated  by  private  interests.  We  shall  have  occaaion 
to  consider  this  subject  again  when  treating  of  damages  under 
Statutes. 

From  the  examination  which  we  have  thns  made  of  this 
branch  of  onr  subject,  it  is  apparent  that  it  is  difficult  to  lay 
down  any  general  rules  in  regard  to  the  extent  to  which  the  law 
goes  in  search  of  resulting  damages.  To  facilitate  any  effort  to 
reduce  the  snbject  to  prindple,  a  division  of  actions  into  three 
classes  is  necessary. 

The  ^st  comprises  those  where  a  contract  is  made  for  the 
payment  of  mone^  alone ;  and  here  it  is  well  settled  that  the  con- 
sequences of  the  non-performance  cannot  be  inquired  into  in  any 
way,  and  that  payment  of  the  principal  sum  with  interest  is  the 
only  compensation  that  can  be  looked  for. 

Second,  those  wh»«  the  contract  is  to  do,  or  to  refrain  from 
doing,  some  particnlar  thing.    Here  the  rule  of  the  civil  law  is 

L«e,a2<iiri>jH«,24S,'whereBcuiaIeoin-  (r)  Pti<  njvro,  SO. 

pany  held  liable  for  damage  done  to  laud  (j)  Badcllfira  Ec'ra  «.  Hnpir  of  Brook* 

flooded  by  tlie  work.  lyn,  4  Oonutcek,  195. 
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perhapB  tixe  beat  that  can  be  adopted ;  that  the  party  in  default 
ehali  be  held  liable  for  all  loflses  tiiat  may  tairly  be  conBidered  as 
baTing  been  in  the  contemplation  of  tbe  parties  at  the  time  the 
agreement  was  entered  into.  (1)  Or,  in  other  worde,  'wbere  it 
appears,  or,maj  fairly  be  inferred,  that  the  party  complmning  of 
the  non-p^ormonce  of  a  contract  has,  at  the  time  it  waa  entered 
into,  tamed  the  mind  of  the  party  whose  conduct  is  complained 
of  to  the  conseqaences  likely  to  ensue  from  default  on  bis  part, 
and  such  conseqaencee  do  ensue,  he  shall  be  held  reeponsible  for 
them  as  having  stipulated  against  them. 

Third,  those  where  a  tort  is  committed,  or  tiie  action  is 
brought  for  a  violation  of  right,  unatt«aded  by  any  of  those  cii^ 
cumstsncee  of  aggravation  which  give  the  control  of  the  matter 
to  the  jury.  These  cases  are  by  far  the  most  difficult  to  reduce 
to  principle.  "We  have  no  money  standard  to  resort  to,  nor  any 
agreement  to  guide  us.  The  general  rule  in  this  class  of  cases  is, 
to  adhere  as  closely  as  possible  to  the  maxim,  that  the  nAtuial 
and  proximate  consequences  of  the  a<5t  are  alone  to  be  taken  into 
consideration.  This  role  is,  however,  subject  to  the  qualificatdoa 
that  the  motive  and  conduct  of  the  defendant  is  to  a  certain 

extent  to  be  taken  into  account,  and  that  even  in  cases 
[113]  where  vindictive  damages  cannot  be  demanded,  the  law 

will  go  farther  in  quest  of  consequence  to  punish  a  wrong- 
doer, than  to  redress  an  act  of  pardonable  neg^gence.  I  state 
this  qualification,  as  it  is  undoubtedly  to  be  deduced  from  the 
adjudged  cases.  But  its  results  are  so  serious  that  I  may  be  pei^ 
.mitted  to  draw  the  attention  of  the  reader  more  tuRj  to  the 
matter.  And  I  do  not  know  that  it  can  be  done  more  satisfac- 
torily than  by  following  out  the  train  of  reasoning  which  the 
civilians  adopt  on  the  subject  of  oulpa,  or  legal  liability.  One  of 
the  moat  recent  and  beat  of  the  German  writers,  thus  speaks : — 

"  Responsibility  or  legal  liability  {Imputa^)  exists  whenever 
a  person  is  the  moral  cause  of  an  illegal  act,  and  must  bear  the 
consequences  thereof.  Oulpa,  or  legal  &nlt,  goes  hand  in  hand 
with  m^fiUaiiOf  or  legal  liability.  It  is  that  which  fastens  on  the 
person  charged  the  reaponsibility  of  the  transaction ;  and  conse- 

(1}  To  tlie  wme  effect  U  Eadle;  v.  Boiendale,  SO  Sng.  L.  dt  K,  898 ;  where  it  is 
held  that  when  a.  contract  It  mkde  under  q)eaiAl  drouniBtanow,  theaa  dreomttaaccs 
if  bnoTn  to  both  partiei  are  to  be  ctmadered  in  estiniaUng  danaget  for  a  breach ;  but 
otheMFi»e  if  they  were  not  kao-wn  to  the  party  breaking  the  oontraeb 
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qaently  tlie  phr&ees  sre  often  convertible,  &nd  in  <ni^a  eat,  he  is 
in  fitolt,  has  the  same  meaning  as  m  ijn^mtaiur,  he  is  reepoushle.*' 
"  Oulpa  relate  hoth  to  acta  of  treep&ae,  or  those  embraced 
tmder  the  Aqmlian  Ism  {dammttm  in^wria  daium)  and  to  viola- 
tions of  contract  In  the  latter  caaee  only  is  the  learning  otcu^ 
intricate  and  difficult ;  in  the  former  easy  and  simple.  In  the 
cases  which  come  nnder  the  Aqnilian  Law,  dolw  and  culpa  have 
the  same  effect,  and  the  latter  embraces  almost  eveiythirtg ;  but 
m  matters  of  contract  the  liability  depends  on  the  nature  of  the 
duty  imposed  upon  the  party  charged ;  he  is  sometimes  answera- 
ble for  dolut  or  culpa  lata;  sometimes  for  citlpa  merely.  It 
hence  becomes  necessary  to  distdngaifih  more  carefnlly  between 
dolus  and  culpaf  and  especially  to  make  the  defimtion  of 
culpa  lata  as  clear  as  possible."  {1}  And  a  large  space  is  [114] 
then  devoted  to  an  examination  and  definition  of  the  three 
shades  of  illegality,  dolus,  culpa  lata,  cii^>a  levia  y  a  subj  ect  which, 
as  it  is  discnssed  in  all  oor  treatises  on  Bailment,  it  is  onnecesaary 
to  review  here.  In  the  case  of  the  Steamboat  New  World  v. 
King,  16  Minoard  IT,  S.  R.  474,  Mr.  Jnslice  Oortis  describes  the 
three  d^rees  of  negligence— slight,  ordinary,  and  gross,— and 
says,  "  It  may  be  doubted  if  these  terms  can  be  osefolly  applied 
m  practice." 

My  object  is  to  call  attention  to  the  practical  result  of  the  doc- 
trine stated  in  the  text ;  which  is  that  in  cases  of  tort,  even  where 
vindictive  damages  can  not  be  demanded,  the  d^ree  of  fanlt  will 
govern  not  only  the  question  of  liability,  hot  the  amoont  of  re- 
mnneration ;  and  accordingly,  as  the  act  is  mord  or  less  morally 
wrong,  so  the  coorts  will  make  the  gml^  party  responsible  fcff 
the  consequences,  more  or  less  remote,  of  his  conduct.    It  is  very 

(()*'Ziirc«linQng({niinrfaMo)fiDdetiifim-  eitlpa  gleloha  WIAiing«n,  imd  dla  culpa 

UdirtAtt  weaojeciBiidalamoraliMheUiv  nmbut  jedeneit  >llea:  im  Obligfttioiie> 

metm  waei  recht««idrlgeii  Haodlang  an-  recht  richtet  neh  der  0»d  der  prcuta- 

Kftiiien  wlrd,  w  dan  er  die  rechtliohen  Ho  culpa  n>cb  dem  Ormd  der  beaondern 

Folfen  dervelbcD  tragen  mum,    Sohuld  TerpmohtaoK  waloha  du  biudeade  Ver- 

(rajpo)  nnd  Zure«hiitlag  gehea  Hand  In  hSltniH  mit  ^oh  bringt,  nnd  «b  vird  (□• 

Band  ;  jene  bezeichnet  daejenige  In  dem  wellen  nnr  doliui  nnd  <Iie  llim  gleich  Bt«- 

Bandelnden   -was  Ihm  zor   moraliMheu  tieode  milpa  lata  ^eirohnUcb,  >ber  ancb 

TTnsehe  iet  Eandlang  machte,  nnd  da-  rnehr  prfietirt.    Diese  noch  unbeatimmte 

ber  bewirkte  diu  sie  Uim  mzeteclinet  Bemerkons  reicht  bier  noch  bin  um  in- 

verdenkann  dnher;die>eADB£flcke  Im  Tiirdent  me  Nothvendigkeit  zn  leigen 

ganien   denaelben  SiaD  heiroTdringen,  den  dolvM  Ton  der  ealpa  \  str.  eenauer 

and  es  ao  oft  fBr  tit  cidpa  ttl  helHt  ri  nntencheiden  ala  m  bei  der  AquilimheQ 

•m^tifadn'."  —  Bant,  cUt  Culpa  da  Ri-  culpa  nolhlg  war,  nnd  dabei  Tornamlicb 

MucAoi  lUchU,  g  18,  p  69.  den  Begriff  der  etdpa  tola  to  acbarf  ak 

"  Nacli  der  Ayuilia  haben  dolus  nnd  moglich  en  fatten." — Jb.,  g  IS,  p  IS. 
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plain  diat  this  Trill  introduce  into  the  subject  of  'wnmgs  all  the 
nice  distinctions  which  exist  in  the  law  of  BailmwitB,  and  others 
still  more  perplexing ;  the  tribtmal  will  in  each  case  have  to  de- 
cide not  only  a  legal  hut  a  moral  q^aestion,  add  to  deteniune, 
moreover,  the  amount  of  consequences  for  which  a  ^ven  amount 
of  immorally  or  negligence  is  to  be  made  answerable,  ^here 
seems  at  first  dght  reason  in  saying  that  a  wrongdoer  should  be 
visited  more  severely  with  the  consequences  of  conduct  immoral 
as  well  as  illegal,  than  when  &e  act  is  simply  the  breach  of  post- 
tive  law.  But  in  a  large  class-  of  cases,  this  difficulty  is  already 
obviated  by  the  allowance  of  vindictiTe  damages ;  and  where  this 
is  not  the  case,  there  is  inherent  difBcnlty  in  drawing  the  nice 
distinctions  which  this  role  requires.  The  danger  to  be  appre- 
hended is,  either  that  the  courts  will  lose  tiiemselves  in  a  maze  of 
abstract  casuistry,  as  to  the  different  d^reee  of  fault ;  or  that  in 
despair  of  reducing  the  subject  to  principle,  they  will  throw  ^ 
re^nrability  of  the  matter  on  the  jury,  leaving  every  thing  to 
their  vague,  flnctnating,  and  all  but  uncontrolled  discretion,  (u) 

Better,  I  hmnbly  think,  it  would  be,  in  all  mattw3  of  tort 
where  the  wrong  is  not  so  flagrant  as  to  wairant  vindictive  dam- 
i^ee,  to  adhere  as  closely  as  possible  to  a  fixed  role, — to  declare 
that  in  no  case  shall  the  measure  of  relief  depend  on  the 
[116]  motive  of  the  party,  and  that  the  remuneration  is  in  all 
cases  to  be  limited  to  the  natural  bnd  proximate  conse- 
quences of  the  act.  Even  this  is  vague  enough ;  for  language 
confesses  itself  incompetent  to  depict  the  nicer  shades  of  right 
and  obligation ;  and  all  roles  will  be  found  valueless  unless  applied 
and  expounded  by  tribunals  as  si^^acioas  as  they  are  learned. 

Having  thus  examined  the  general  principles  which  govern 
the  measure  of  damages  in  regard  to  the  consequences  of  tiie  act 
complained  o^  we  now  proceed  to  consider  the  rule  of  compensa- 
tion in  particular  actioue ;  and  first,  of  those  in  which  are  liti- 
gated, claims  to  the  possession  of  real  property. 

(v)  tlanc,  in  his  I2th  chapter,  400,  Decerattril;  gave  to  tiie  jiubz,  vhose  fatia- 

admita  and  defends  the  almost  abtoluta  Hods  answered    to    those  of  our  jiuy. 

control  over  the  subject,  both  of  liabilit j  The  more  loose  the  Uir,  the  more  abtio- 

and  remuneration,  wlilii  tlio  vagueness  lute,  ot  course  the  trihunal. 
of  die  BomBO  law,  In  its  definition  of  eulpa. 
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CHAPTER  IV. 


MBA8UBE  OF  DAUAOES  IN  ACTIONS  FOR  POSSESSION  OF  SEAL 
PB0PXRT7. 

Bukof  DamagMtnaetloiubMiiglittoTevoTeFthspoeuMlonof  AealEttaM — InBe&l 
Actioni  genenllj — E^Mtment — Trespass  for  in«ane  ProfiU — Dower. 

Hatdio  thuB  disposed  <^  qohuiibI  aod  of  remote  or  coneeqaential 
damages,  ve  proceed  to  consider  the  mles  which  govern  the 
measore  of  compensatiou  in  the  varions  forms  of  common-law 
procedure.  And  first,  of  ihoee  actions  which  relate  to  the  pos- 
flession  of  real  estate. 

FiTO  of  the  first  chapters  of  Mr.  Sayer'a  work  on  this  subject, 
to  which  I  have  already  referred,  (v)  are  devoted  to  a  oonsidera- 
tion  of  the  law  of  damages  in  the  actions  of  Assise  qf  novel  dis- 
seism,  Mtiry  sw.Twvd  disadsin.  Assise  qf  mart  d'ancesior, 
CosMiage,  Aid  and  Besaiel.  Mtaij  of  the  forms  of  real  actions 
were  introdnced  into  America  from  the  motlier  cotrntry,  {w)  and 
some  still  snrrive  ;  bnt  the  particular  actions  above  mentioned 
have  been  rarely,  if  ever,  employed  in  the  Union ;  and  they  were 
in  England  absolutely  abolished  by  the  statutes  8  and  i  Will.  IV., 
c.  27,  §  36 ;  for  the  "  limitations  of  actions,"  which  swept  away, 
indiscriminately,  between  fiily  and  sixty  species  of  proceedings, 
leaving  as  the  only  real  or  mixed  actions,  a  torii  of  dovfery  dow^ 
imde  nihU  hed>et,  gvare-  im^)edi£,  and  ejedment.  {to)  Bepeated 
etatatory  changes  have  also  been  made  in  the  various  States  on 
this  same  subject,  the  general  result  of  which  has  been  that  the 
actions  of  ejectment  or  trespass  to  try  titles  and  dower,  are  the 
only  real  or  mixed  actions  now  in  extensive  use  in  the 
Union.  The  action  of  ^uare  vm^tedit,  relating  to  a  species  [117] 
of  property — advowson — wbich  never  existed  among  ns,  is 
wholly  a  stranger  to  American  jurisprudence. 

(■)  Introdnetlon,  1.  acm,  American  Jncitt,  toL  IL,  SS,  for  Jnlj, 

(w)  A*  to  the  extent  to  whioh  the  real  1B29,  to  the  tame  pi^l. 

•ctl<nu  vere  adopted  by  ai,  lee  Eent'a  (2)  Warren's  Law  StadUa,  fint  edit, 

Commentaries,  Vol  It.,  Bth  edit,  70,  tii  --    -  i  •  -    ■    — 


.    And  see  an  artide  hj  JaAg«  Jock- 
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Hiere  ie  still  another  fonn  of  action —  Wdaie — hj  which  the 
posaeBBion  p{  real  estate  is  sometimes  changed,  and  which  may, 
perhape,  strictly  belong  to  this  division  of  the  enhject ;  bnt  I  have 
thought  that  it  might  be  more  conveniently  and  appropriately 
diBcnBsed  nnder  the  head  of  trespasses,  nniaancea,  and  other  inter- 
ferences with  the  occnpation  or  enjoyment  of  real  property. 

The  actions  above  named  are  the  osoal  modes  of  procednre 
with  ns,  by  which  the  poaseemon  of  real  estate  is  now  altered.  It 
is  necessary  briefly  to  allnde  to  the  general  principles  regulating 
damages  in  real  actions  as  they  once  existed  :  bnt  the  swiping 
changes  which  have  been  effected  in  the  original  stmctnre  of 
English  jurispradence,  will  make  this  discnsmon  a  very  cnreory 
one ;  and  we  shall  then  examine  the  law  in  regard  to  the  sal> 
8titQt«a  which  have  now  taken  their  places  —  ejectment  and 
dower. 

In  real  actions,  properly  speaking,  damages  were  not  originally 
given  at  common  law,^)  "for  it  is  ctf  the  essence  of  a  real  action, 
that  only  a  real  thing  can  be  recovered  therein ;  whenever 
damages,  which  are  a  pecnniary  recompense,  and  conseqaently  a 
personal  thing,  are  recoverable  in  the  same  action,  the  action 
becomes  mixed."  (z)  By  the  statutes  of  Merton,  Marlbridge,  and 
&loacester,  however,  (d)  damages  were  given  in  the  prin- 
[118]  cipal  real  actions.  In  those  actions  where  no  damngea 
were  directly  given,  and  in  which,  pending  the  suit,  the 
defendant  might  impair  the  value  of  the  property,  the  ancient 
writ  of  est^epement  (J>)  gave  indirect  relief.  It  lay  properly  in  real 
actions,  where  the  plaintiff  conld  not  recover  damages  by  hi£ 
suit,  and,  as  it  were,  snpplied  damages,  (c) 

. ,  Sajer  on  DunAgM,  S.  writ ;  bot  In  r«sl  Mtioni  the  demuduit 

,  i]  BlAckatone  aayi,  that  in  the  outM  ihiil  never  count  to  dtunkfM*,  becnoM  b« 

or'notvl  dUtUin,  if  the  reeogtiiton  find  U  to  recovar  duuages  penaiiie  the  writ 

Iha  eeiun  and  diaaeiain,  the  demandMit  *    *     At  the  oommoo  law,  Defore  the 

shall  recover  bis'  B«islD  and  domagee  for  statute  of  Gloucester   (anno  6  E.  I.,  e. 

the  injury   ni>t«lned,  "beiog  the  onlv  I),  a  man  ihoDldnotreeoTer  doaagMln 

CMC  \d  wbioh  damages  were  recovenibfe  any  real  action,  Be  In  dower  before  Um 

in  any  poeseeaory  aetlon  at  the  common  statute  of  Merton,  c   L,   nor  In  Aid, 

law,  the  tenant  being  in  bU  other  cosea  Uordanoeator,  before  the  talA  statDte  of 

allowed  to  retain  the  intermediate  profits  Gloucester;  but  in  actioDB  mixed,  aa  In 

of  the  land  to  enable  him  to  perform  the  aa^e,  entry  in  the  nature  of  asrize  or  to 

feodal  service*." — Coat.,  Book  III.,   Ch.  personal  actiona,  as  tromaaa  fuor*  tlmt- 

10,  18T  and  181  mm  /regit,  of  goods  taken  away,  Ac." 

So  in  Pilfbld's  ease,  Bm.  X.,  116,  it  \a  See,  also,  Roacoe  on  Eeal  Actions,  L,  SOT. 

add,   "In   penonal  actions  they  ehaU  (a)  SO  Ecu.  UL,  a.  8;   BS  Hen.  IIL,  c 

declare  to   damage,  because  they  shall  16;  and  6  Edw.  I,,  anno  1373. 

recover  damagesonly  furtbe  wrong  dona  (6)  Eatrcpamelitnm — fromtheFr.Mtm- 

brfore  the  writ  brought,andBliailrecaver  pier — mvtiCtn. 

no  damages  for  any  done  pending  the  (e)  TenneadelaLey,in«oA;  Tomlin'a 


n 
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In  regard  to  proper^  in  advowBODs,  it  maj  be  briefly  noticed 
ttiat  no  damages  were  recoverable  at  the  common  law  in  en  assize 
of  darrempreaerametU,  nor  in  action  of  quare  impedU.  (d)  And 
the  action  of  darrmi  preteaimeni  was  abolished  in  England  by 
the  statute  of  limitation  of  actions,  to  which  we  have  already 
referred.  By  the  statnte  of  3  West,  o.  6,  it  was  provided,  in 
writa  of  ([uare  iit^edai  and  dmrrmk  <gre^tKbmmi,  if  a  dietarbance 
of  six  months  took  place,  tiiat  damage  should  be  awarded  to  two 
years'  valne  of  the  church ;  if  six  months,  did  not  pass,  but  the 
presentment  were  derai^ned  {i.  &,  proved)  within  that  time, 
damages  should  be  awarded  to  half  a  year's  value  of  the  chnrch. 
H  a  more  particnlar  view  of  this  branch  of  om-  subject  is  desired 
by  tiie  student,  he  will  find  it  in  those  TJlnglkb  treatises  which  are 
devoted  to  this  particnlar  matter,  TiiQ  scope  of  this  work  does 
not  allow  a  further  examination  of  it 

We  come,  then,  to  consider  the  law  of  damages  in  the  actions 
relating  to  real  property,  as  in  general  application  in  the  Union  ; 
and  fir^t,  of  ^eetnnmt.  (e) 

"Whilst  the  action  of  ejectment  remained  in  its  original 
state  (^  imd  the  ancient  practice  prevailed,  the  measnre  of 
damages  ^ven  by  the  jury  when  the  plaintiff  recovered  his  term 
were  the  profits  of  the  land  accruing  during  the  tortious  holding 
of  tJie  defendant.  Bat  as  upon  the  introduction  of  the 
modem aystemjthe proceedings becamealtogetherfictitious,  [119] 
and  the  plaintiff  merely  nominal,  the  dragee  asseaaed 
became  nominal  also ;  and  they  have  not,  since  that  time,  included 
the  injury  sustained  by  the  daimant  from  the  loss  of  his  posses- 
sion.*' (1) 

I«v  Dtctloiiary  In  voe.    In  TSrw  York,  E^^'^b''^^    Dover,   uid   Qnare    Iiiip«- 

(by  Rer.  But.,  vol  it,  160,  £d  e^t.,  §  IB,)  dtt. 

the  beoefit  of  tMs  witt  ii  given  by  a  pro-  (/)  Adsma  on  ^tebnent,  by  Tilling.  ' 

n  wbich,  where  an  ai^on  ti brought  hast,  STB.     "Before  the  time  of  Henry 


rion  thereof^  authorizes  the  court  In  which  Tombs,  8  Wilt.,  118,  "  plointlflB  In  tject- 

the  eutt  ii  pen^ng,  to  nuke  an  order  re-  meat  did  not  recover  mo  term,  but  antll 

•training  Um  deleadant  from  the  oom-  about  that  time  the  iiieni«  profits  wer« 

mltslon  of  wast«  flie  measore  of  damages.     •  *  •     By 

J^  Sayer,  S6.  the  old  lair  and  practice,  in  an  action  of 

()  The  12th  chapter  of  Hr.  Mavne's  ejectment,  mI  before  said,  yonreoovered 

nablfl  work  on  damages  wht«h  I  nave  nothing    bnt     damagee,    the    meAsnre 

already  noticed,  diaciuwa  the  heads  of  whereof  wu  the  mene  pio&ta." 

(1)  It  ia  held  tn  North  Carolina,  that  Id  cjectmoit  the  nsnal  and  proper  course  ia 
to  ^ve  the  pli^utlff  nominal  damages,  leaving  the  real  damagM  to  be  recovered  to 
the  sabaeqaest  correlative  action  of  treapa«  for  the  mease  proflta;  yet  (hat  it  vonld 
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'  And  ttnB  it  htx  bewi  decided  in  New  ToA,  (y)  that  a  recov- 
ery of  nominal  damages  in  the  action  of  ejectment  is  no  bar  to  an 
action  for  the  mesne  profits,  and  that  it  is  mmeceeeaiy  to  enter  a 
Temiti^ur  damna.  (A) 

In  Fennsjlvania,  it  has  been  decided  that  the  damages  in 
qectment  being~  merely  nominal,  a  verdict  finding  for  the  plain- 
tiff withont  assessing  damages  is  not  thereby  vitiated ;  {i)  and 
the  same  wonld  probably  be  tixe  role  in  Kew  Tort. 

In  some  of  the  States,  the  oonree  of  proceedings  is,  however, 
to  recover  the  mesne  pn^ts  in  the  action  of  ejectment,  or  in  an 
action  of  trespass  to  try  the  title ;  (3)  and  in  those  States  the  mlee 
that  we  shall  proceed  to  g^ve,  in  regard  to  the  action  of  trespasB 
for  mesne  profits,  will,  it  is  to  be  snpposed,  govern  in  tlie  eject- 
ment suit,  or  in  the  action  of  trespass.  (J) 

M  Van  Al«ii «.  Bogoe,  1  J.  Cm.,  IIS.  Tke  Vuw  York  ttetate  (Reriud  Stat- 

(A)  In  the  wme  State,  by  a  statntAry  iit«*,  a,  2d   «dit.,  SSS,   §  44,   «<   *tq., 

proTlaion  (Her.  BUtt,  !L,  SSI,  Sd  edit.,  ban  tiao  preacrlbed  the  mode  tffrecorer- 

SB),  the  real  plaintiff  la  hot  obti{;ed  to  lug  mesne  pn>fita,byaeiiggeitionoittli« 

bTing  the  suit  agalnrt  areal  defendant;  record;  the actioD  of  tre^aa for  meana 

bnt  the  damages  are  Mil  merely  noml-  profiti,  a«  «a  ihall  aee  hereafter,  bdng 

nal,  Bnhject  U)  the  exception  hereefter  retained  where  tha  defendant  in  the  cjMt- 

noticed.    The  serenth  eectioa  of  the  same  ment  smt  la  a  tenant  or  mere  oocnpant, 

•tatnte  requiree  the  plaintiff  to  aver,  i&  elaimiiiK  title  under  aome  other  petaon, 

Us  declaration,  ibtA  the  defendant  "  nn-  who  defends  the  siiit  in   his  name^l) 

lawfally  withholds  from  the  plaintiff  the  Bee  LeUod  «.  Tonsey,  6  Hill,  33S.     The 

poaeeauon  of  the  prnnlaea,  to  his  dama^  Code  has  made  little  ehanse  in  regard  to 

any  nominal  mm  the  pL^ntlff  ahall  thin^  EJjeetment.     Bogera  «.  Wmg,  5  TV.  A, 

proper  to  state."      In  Pennsylvania,  a  GO. 

nlamtiff  in  ^ectment,  nnder  Uie  acts  of  (•)  Harrey  «.  Snow,  1    Ttait^  S*p., 

IBOa  and   1B07,   mav  reeover  damages  166.     Qongh's  Leasee  v.  ^neharl^  oited  I 

ftnd  eoMa,  although  he  has  oanveyed  Ui«  TiaUi  R»p.,  1H7. 

title  to  a  third  perwin,  pending  the  salt  (t*)  Starr  v.  Pease,  8  Ctonn. S.,  Ul.  Bo 

— Murray  v.  OarrtUvn,  4  8.  £ R.,  ISOi  In  FeniuylTania,  If  the  plaintiff  ehoosea 


not  be  error  to  dlreot,  that  the  actoal  damage*  shonld  be  assaaaed  in  the  ejectment; 
the  dividon  of  actions  being  merely  for  oouvenieno^  Uiller  «.  Melohor,  18  /red, 
{Hr.  C.)  Laa,  489. 

(1)  See  Byers  v.  Wheeler,  £Ui  tfe  X).  Bupp.  869. 

(a)  It  is  now  held  in  NevTork,  that  a  olaimfbr  means  profits  may  be  sQedlnaii 
Mdon  nnder  tlie  Code  of  Froeednre.  Holmes  e:  Daria,  21  Barb.  SOS.  In  Maseaehnsette 
means  profits  are  recovered  under  the  wiit  of  entry  as  regulated  by  Bevtsed  Statntea, 
eh.  101.  As  to  the  mode  of  prooedore  in  that  Btata,  tee  Baymond  «.  Andrew^  0 
OmH,  £66;  Riohards  «.  Bandall,  4  ffroy,  6S.  As  t«  recovery  of  meaue  profits  In  a 
possessory  action  in  Lonislana,  see  Chinn  •:  Blanchard,  6  Xo.  Ann.  6S.  As  to  tiie 
proper  mode  of  proeeedlDg  In  other  Stat««,  aee  Ute  following  cases.  Pmtuylvania, 
Brightv.Ewing,a6Peiin.a.lse;  Jfnine, Larrabee v.  Lnmbert,  SS  JTt;  440 ;  Gtor^ 
Kiadrach  «.  McDonald,  10  Go.  S9S ;  Arkaiua*,  Main  •.  Gordon,  7  Xnff.  661 ;  Floyd 
0.  Blch,  14  Sorb.  S80;  Brock  «.  Smith,  lb.  482;  Maryland,  Mitchell  v.  IflteheU,  t 
Xi  68;  a  C  10  lb.  SS4;  TbmuiM,  S  fitnin,  ISO. 
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The  onlj  case  in  which  actual  damagps  can  be  recov-  [130] 
ered  in  the  ejectment  snit  iteelf  a  that  where  the  plaintiff*B 
title  expiree  pending  the  action. 


to  pniMed  for  mme  profit*  la  cJMtment 
mt  eommon  law,  h«  ma;  do  >o  on  ^ving 
notlM  to  th«  defend&Dt  of  hU  int^ntioak, 
B«UIii  >.  Hgdow,  1  PeUr^  O.  0.  S^, 
401.  Th«  nmne  proSta  nuj  ba  recov- 
•red  In  ^ecbnent  kt  oommoD  Uir  In, 
•ome  of  the  State  oomta,  b  j  way  of  dun- 
wes ;  lee  Bovd's  Lenee  v.  Cowaa,  4 
ZW,  118 ;  and  Dlion's  LeMM  «.  Ho«Mk^ 
Thorpe  R.  B«U,  Y«it«e  d.  Stewart,  idted 
B.  C  In  thia  «aae  the  nraetlee  of  blend- 
ing tlie  two  aetloniU  ably  vindicated  b7 
HcEbm),  a  i.  He  wji,  "I  shall  now 
briefly  cOD^dw  the  argtrntttnttHA  ab  <»- 
tenitmUMi,  whkh  refera  bnt  to  a  dngle 
fiiitane«,  to  wit,  the  aiffienltj  the  ioty 
mfty  labor  nnder  in  deciding  on  the  UUc* 
(tf  Qm  parllea  to  the  poneaiian,  and  at 
the  aami  time  In  fixing  the  valns  of  the 
mene  profiU  if  the  verdlot  shaU  be  for 
the  plaiDtifC  There  can  be  no  great 
hardMip  in  tUa.  In  aotiona  of  waste, 
dowij,  aaaiie,  and  all  othen  where  the 
.  thing  ilael(  at  well  as  the  damaocs,  isre- 
eoTwed,  the  J1117  are  liable  Ui  the  same 
InoonTMiienoe ;  aot  oan  I  perceiTe  an; 
great  Mrplesitf  that  ean  atiie  tn  d»- 
tenBlniDg  the  rant  or  annual  ralne  of  a 
hoQse  or  parcel  of  land,  where  oomplete 
erideDee  U  giren  of  it  It  appear*  to  me 
that  the  inoonTenlenoe  or  hardahip  1*  the 
other  wav-  After  apenon  haa  been  nn- 
Uwfiill;  kept  oat  of  hii  booae  or  land  for 

trouble  ) 


judgment 
•aeuon  in 


(or  than,  to  {^v« 


MtioD,  does  not  ■ecm  to  be  eouplete  jna- 
tiee.  To  1«II  him  ■  Tod  rnnit  me  for  the 
meine  profit*  in  a  new  action,  fee  oonn- 
•el,  attend  the  «aurt«,  produce  witueaeea, 
and  have  a  new  trial  for  the  aole  pnrpoee 
of  fixing  their  ralue,'  le  certainly  impo- 
rin^  an  improper  barthea  npon  him  if 
JDKiee  can  be  had  in  a  more  apeedy, 
cheap,  and  eaay  way.  Taking  a  verdict 
for  uie  amount  of  the  mesne  profit*  m 
well  a*  on  the  title  in  the  geetmentiWlU 
prerent  this  drcuity,  delay,  and  expeoae ; 
and  I  beline  it  to  be  equally  beneficial 
for  the  defendant;  for  if -on  the  trial  he 
■hows  a  reasonable  gronud  for  oontro- 
Tertlng  the  pUintJff'i  claim,  or  a  ^edona 
title  in  himself,  ajnry  would  be  indioed 
to  rive  bnt  Terr  moderate  damage* 
againat  bim  (of  which  the  jury  in  theaa- 
tioD  for  the  mtane  profit!  ean  have  no 


eonrideratdon,  m  the  title  cannot  tn  that 
action  be  again  gone  into),  and  he  would 
certainly  be  wTed  tha  coata  and  ezpenaea 
of  Ae  eeoond  auit."  See,  alao,  Joan  «t  A 
•.  Shield's  Leesee,  8  Bor.  i  M'S.  R.,  1; 
6or<ri  LcMM  V.  WortUnctoD,  S  Ear.  S 
it-H.  SS;  Uttle  •,  Heaobam,  1  l^Ui't 
Rtp.,  4SS  ;  Longstreet  v.  Eetchum,  1 
aW«  £9).,  ITO.  In  Denn  tx  itm.  Da- 
latonohs  v.  Chubb,  1  OoxiJtep.,  it»  [New 
■Teney),  It  was  ruled  in  ejectment  that  tha 
meme  profits  might  be  reoovwed,  and 
that  in  aaseering  them  the  Jury  might 
Include  all  the  ^•Intifi'B  reammabla  and 
naoeasary  eznenM«,Nichaaafeela  eoun- 
saL  An  acUon  of  trespSM  Li  a  proper 
mode  of  recovering  meane  profit*  after  a 


18th  April,  1807.  Osboume  o.  Osbouma, 
11  StTff.  d  R.,  66.  Iif  Vermont,  alto,  tha 
two  actions  bave  been  blended.  W^er 
V.  Hitchoook,  IB  VL.  9U;  Beach  ■: 
Beaoh,  90  Ft.,  88  ;  Kdgerton  b.  Chirk. 
80  n,  364.  The  object  of  the  action  of 
^ecimgit,  in  that  State,  is  not  merdy  to 
recover  poeaesdon,  but  also  to  settle  tha 


■Bchaetionof  ^ectment  theplaintiff  a  . 
not,  with  a  view  to  ineresse  his  claim  tot 
meene  profits,  give  evidence  of  wanton 
Mts  of  trespaai,  injur^  the  intrindo 
value  of  the  premiae^  Walker  t .  Hitah- 
Mck,  IS  yi,  tU.  In  Alabama  the  aa- 
tion  of  treniaw  to  try  titles  haa  baan 
anbrtltoted  for  the  actions  of  ^eotmeut 
and  trtapasa  for  meme  profits,  and  pM^ 
fbrm*  the  office  of  both ;  and,  as  in  Iho 
action  f 


sostained  b 


le  profits,  the  plaintiff  ll 
ver  the  damages  he  hia 


dhninished  by  the  profit*  acquired  bv  tha 
defendant  boa  his  oceupaney.  Bullock 
■.  Wilson,  S  Porta'*  Stp.,  883.  80  in 
Sonth  Carolina,  the  meaoe  profits  are  ra- 
coverable  in  an  action  of  treWM*  to  ti; 
titles,  and  after  that  action  ia  had,  no 
separate  aotiun  lies  for  the  recoveiy  of 
mesne  profiUL  Sumter  ■.  Lehra,  1  t^rtad- 
iMw'a  Com.  Sep.,  VO.  In  Uaaachuaetta, 
by  etatute  It  ts  provided,  that  if  the  de- 
fondant  reoovei*  Judgment  in  a  writ  of 
entry,  ha  shall  also,  in  the  same  action, 
recover  dainagea  for  the  rents  and  pnAta 
of  the  premises.  Rn.  8tat.,  eh.  101,  g  li. 
WosUngton  Bank  «.  Brown,  2  MO.  tti. 
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So  in  New  York,  (t)  where  the  plaintiff's  life  estate  had 
[121]  terminated  before  trial,  the  Snpreme  Conrt  aaid,  "The 
'  plaintiff  haa  no  title  to  torn  the  defendant  ont  of  poeses- 
BioD,  but  he  has  a  title  to  themeene  profits  and  costs  of  this  enit, 
and  moBt,  therefore,  have  judgment  to  enable  him  to  recover 
them.  (2)  So  in  Sonth  Carolina,  in  the  action  of  trespass  to  try 
titles ;  "  ^  a  term  expire  pending  an  action,  the  party  shall  not 
have  possession,  hnt  he  may  hare  damages."  {m) 

In  regard  to  improvements  made  on  the  land  while  out  of  the 
possession  of  the  rightfnl  owner,  the  general  principle  of  the 
English  law,  as  well  as  our  own,  is,  that  the  owner  recovers  hia 
land  in  ejectment  without  being  subjected  to  the  condition  of 
paying  for  improvements  which  maj  have  been  made  upon  it  by 
any  intrnder,  or  occupant  without  tide.  Hie  improvements  are 
considered  as  annexed  to  the  freehold,  and  pass  with  the  recovery. 
Every  poBsesBor  makes  such  improvements  at  hie  peril,  and 
whether  acting  on  an  honest  belief  in  his  title  or  without  color  of 
right,  the  par^  who  is  ousted  loses  all  benefit  of  his  expendi- 
tures, (n) 

The  dvil  law,  however,  as  ws  shall  see,  draws  a  clear  line  of 
distinction  between  the  ptwaesBor  Txmoifidd  and  m/AmfiSm  ;  and 
the  latter  only  l<»es  the  benefit  of  his  improvements.  This,  too, 
is  the  case  in  Lonisiana.  (o) 

And   this   distinction  has  been   introdaced,    to  a  certain 


(I)  JMkwn  «Ec  dan.  Eendenon  «.  Do- 
ymport,  IB  J.  S.,  S»B  and  802.  Thli 
vas  before  the  rerinon  of  the  statntea ', 
&a  cMe  1b  DOW  covered  by  the  Et&Mtory 
nroTirion  whloh  eiuct«  (tier,  Stat,  toL 
fi.,  284,  id  edit,  g  81),  "If  the  right  or 
title  of  B  pUlnttff  in  ejeetmaal  expire 
After  the  eannnenoement  of  >  ndt,  tint 
before  trial,  t^e  Terdlct  ihall  be  retnmed 
•ocording  to  the  GKt,  and  jadgmentBlutll 
be  entered  Uist  he  Tooorer  his  damage* 
b;  pe«aon  of  the  withhold!^  of  the 
{ireiiiiaet  t^  the  drfendatit,  to  be  Meeased, 
■ad  that  aa  to  the  premiM*  elaimed.  Ilia 
defendant  go  thereof  witlioiit  day." 

(fl  Wilkea  «  UoB,  S  Cdutn,  883,  and 
Bobinson  *.  CMnpbell,  g  Whaat.,  S12; 
and  this  »eema  the  rule  in  Panneylvania; 
Then  the  term  of  the  plaintiff  eijdrea 
before  the  trial,  although  he  sannot 
recoTST  tLe  ponewdon,  jet  he  may  pro- 
oeed  for  damagee  for  the  trnpaaa  and  fbr 
■neane  profits ;  BroTn'i  Lenee  v.  Qallo- 


■ynj.  1  Pler^  O.  0.  Btp.,  899.  And  the  ^ 
BngUeh  rule  ii  the  auna,  Bnnnlnffton 
on  EJJeetment,  404 ;  England  h.  Blade,  4 
T.  K,  SBS,  688;  Co.  Litt,  S8S,  a;  Doe 
«.  Blnck,  8  Camp.,  447 ;  ThniBtant  d. 
Grey  ei  a£,  i  Stranga,  IOCS;  Adams  on 
Ejeotaient,  SS8. 

(m)  Stoekdale  v.  Tonng,  8  BtrobXart, 
BOl. 

f  n)  Kent's  Comm. ;  Lee.  84,  toI  ii.  S8S. 

\o)  The  Civil  Code  of  Lotiisiana,  Art. 
BOO,  provides,  "If  tha  work  has  been 
done  by  a  third  person,  evicted  but  not 
sentenced  ta  make  restdtntion  of  the 
ftolts  (mesne  proflte),  becanae  such  par- 
son possessed  honafidt,  the  owner  shall 
not  have  a  right  to  demand  the  demoli- 
tion of  the  works,  but  shall  have  his 
ehoioe  either  to  reimbnrse  the  value  of 
the  material)  and  ttie  prita  of  workman- 
ihip,  or  to  rdmburse  a  som  equal  to  the 
enhanced  valne  of  the  soil"  See  Stan- 
brongh  tr.  Bams,  B  La.  Anti.  R.,  S7S. 
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extent,  into  the  rnles  which  govern  the  aobject  of  mesne  [122] 
profite.    To  this  head  we  now  turn. 

Afl  only  nominal  damagea  were  given  in  ejectment,  it  was 
necesaaiy  to  provide  another  remedy  for  the  claimant  for  the 
injniy  sustained  by  him  from  the  lofls  of  his  poBseesion  j  and  this 
was  effected  by  a  new  application  of  the  common  action  of  tres- 
paes  vi  et  anm$^  generally  termed  an  action  for  mesne  prc^ts,  in 
which  action  the  plaintiff  complainfl  of  hie  ouster  and  loes  of  poe- 
seasion,  statM  the  time  during  which  the  defendant  (the  beneficial 
occupant)  held  the  lands,  and  took  the  rents  and  profits,  and 
prays  judgment  for  the  damages  which  he,  as  rightful  owner,  has 
thereby  sostained.  (p) 

According  to  the  diviuon  adopted  in  this  treatise,  the  subject 
of  mesne  profits,  as  it  does  not  concern  the  recovery  of  real  prop- 
erty, would  fall  onder  the  head  of  trespaae ;  bnt  as  this  action  ia 
directly  auxiliary  or  subsidiary  to  that  of  ejectment,  and  in  many 
States  of  the  Union  actually  blended  with  it,  it  seems  properly  to 
be  introdnced  here. 

ITie  mesne  or  intennediate  profits  of  lands  are  those  received 
idiile  the  property  is  withheld  from  its  rightful  occnpant ;  and 
when  he  recovers  possesion,  the  ri^t  to  the  mesne  profits  follows 
his  recoTery.  By  the  Boman  law,  the  l&na-^ds  possessor  of  land 
held  without  title,  was  not  liable  to  the  legitimate  owner  for  the 
Jrudus,  or  mesne  profits.  "Si  gwia  a  non  dommo  quem  dominwa 
ease  orediderit,  homfdefvmdum  0merii,vd  ex  donations,  aUaee 
quaiibet  Juata  oauaa,  aeque  hona  ficU  aeceperU,  natrtraU  ratiom 
placuit  fra<^iu%  quot  percepU  «ftw  esse  pro  cuUtera  et  aura,  M 
ideo,  m  jfostea  domdnue  tuperwnerU  et  fundnan  vindioet,  de 
fructibus  ab  eo  \<mswmUa  agere  non  potest,  (y)  This  is  also  the 
role   of  the   Scotch,  (r)  and  of  the    French    system ;  (a)  .and 

(p)  Aduna  on  ^ectm«nt,  by  TUllng-  «wn  onlv  In  mm  h«  Ii  a  hotta-jldt  p<»- 

hMi,  Owp.  XIT.,  S7»-8&  MHori  U  «tti«nrue,  Im  moit  r«tani  Ae 

(;)  Iiutit.,  de  E«r.  IHTldone,  lib.  IL,  profita  with  tli*  thing  It««lf  to  the  trn* 

Tit  1,  BM.  8S.  owner.    The  oeenpuit  I>  regarded  u  a 

St)  Ejjmif  BqoitT,  Book  HL,  chap,  i  bona-jUi  povenor  when  he  ho]da  aa  pro- 

■)  Domat  i,  na,  Book  UL,  lit  T..  prietor  luder  a  d«rim(lT«  tlUe,  of  the 

i.    There  were,  liowever,  bdbre  the  defect  of  wbieh  he  la  Ignorant     The 

•volnlioii,  Mverel    eioepUoDi    to  the  oeanpant  eeaaee  to  be  m  regarded  aa 

EDeral  principle  in  FranoG,  which  will  loon  aa  the  defect  of  title  ia  known  to  ' 

found  notfoed  by  Toniltier,  in  hla  him.' 

adminMe  work,  toL  iv.,  887,  li».   iii.,  "'  ' "         •^"  '     *    "■ 

tit  L,  ch  iv.,  g  SOT,  U  MO.    The  matter 

haa  been  pot  at  rett  by  the  Code  Naoo-  ,  . 

...         .  .     —    (I  p^^  j^^^  j[^  rendre  lea  prodults  aveo  U  choee 

ta  hla  an  [iropriMaire  qu  la  revendiqae.    Le 
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[123]  the  same  principle  prevails  in  Lotdaiaiia,  the  jnrispni- 
dence  of  which  State  has  been  largely  affected  hy  the 
liberal  reasoning  and  eolightened  equity  of  the  civil  law.  (Q  Bnt 
the  common  lav  makes  no  such  diBtinction,  except  as  we  shall 
now  see  with  regard  to  improvements  pnt  on  the  premises ;  it 
looks  only  to  the  strict  legal  title,  and  the  right  to  recover  the 
mesne  profits  follows  in  all  cases  upon  a  recovery  in  ejectment,  (w) 
The  role  of  damages  in  this  ancillary  action  we  have  now  to 
consider.  And  the  remarks  which  we  ehiUl  make,  and  the 
aathorities  cited,  will  apply  to  the  action  for  treq>aas  to  try  titles 
in  those  States  where  by  statute  this  remedy  has  been  made  to 
aesnme  the  functions  of  the  former  actions  of  ejectment  and  tres- 
pass for  mesne  profits,  waA  also  tot^e  action  of  ejectment  in  those 
States  where  the  plaintiff  is  allowed  to  recover  the  rants  and 
profits  in  that  proceeding. 

■  In  an  action  for  mesne  profits,  the  plaintiff,  as  a  general  rule, 
recovers  the  annnal  value  of  the  land  (1)  from  the  time  of  the 
accming  of  his  title,  or  from  the  time  of  each  title  accroed  as  laid  - 
in  the  declaration  in  the  ejectment  snit,  if  he  relies  on  the  record 
in  that  suit  to  establish  his  recovery.  Bat,  "  The  jury  are  not 
confined  in  their  verdict  to  the  mere  rent  of  the  premises,  bnt 
may  give  such  extra  damages  as  they  think  the  particnlar  circum- 

poneaKiiT  eat  de  bonns  tbl  <{iund  U  pcN-  bmbm  m  ovoer  by  viitae  of  an  sat  mffi- 

tiio  oomiot  proprleUlre  en  verta  d'un  dent  in  tanni  to  tranifer  property,  tha 

tib'e  trandatll  de  propri^td  doot  U  Ijnore  defenU  of  vrhioh  he  vbk  Ignomit  of;  be 

lee  Ticea.     H  ceaec  d'etre  de  bonne  lol  da  ceases  to  b«  ft  boiutjldt  possessor  from 

moment  ob  sea  Tioes  Inl  lun  Donnua."  tlie   momoit   theaa    defeats   are   made 

(()  The  (3TilC»de  of  Looifflina  assert^  knova  to  him,  or  are  decUred  to  him  by 

AA  494,  "Hie  produce  of  the  thing  does  a  gait  institabed  for  the  reooTery  of  tlie 

not  belong  to  the  aimple  pouessor,  and  same  by  tlia  proprietOT." 

EDiut  be  retnmed  witE  the  tiling  to  the  (uj  Green  v.  Biddle,  8  WhaaL,  I  and 

owner  who  cIoJmB  the  eune,  nnleee  the  80.     In    Borth   Carolina,  see    Camp  •. 

poaesMV  hold  It  bonajtdt.     Art.  499:  Homealey,  II /rwcUJ,  S12. 
*'He  U  •  bona-Jiib  possessor  who  pos- 

(I)  Id  New  Tork  H  has  been  held  that  where  a  <Mm  tor  mesne  profits  li  fbr  Aa 
profits  of  a  gilst-mill,  the  plaintiff  is  entitled  to  reoorer  the  entire  profits  reodTed 
by  the  defendant,  without  deduction  for  expenses;  on  the  ground  that  tha  defendant 
had  no  right  to  oust  the  plaintiff  from  hia  UwM  posaession  and  then  oh«ge  him 
with  bis  aerrlees  and  moneys  ezpendsd,  which  wm«  rendered  and  p^d  without  his 
reqnest  or  eonsent  and  ag^nst  his  will  Hohnee  •.  Davis,  SI  Bttrb.,  a6S.  Compare 
Davis  SI  Talcott,  14  A.,  811;  Sheldon  *.  Vandyke,  18  A,  SA,  Bnt  in  aeorpa,ui 
an  acHon  tot  mesne  profits  of  s  ferry  landing,  the  recdpts  of  the  ferry,  dedvadng 
expenses,  were  held  to  be  tha  damages  reooverable ;  and  it  was  further  held,  th«t  If 
tlie  profits  had  been  Inoreated  by  ImpioTemsutt,  the  jury  might  dednot  for  the 
ln^)rovement&    Averett  ft  Bi«dy,  10  Oa^  8381 
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staoccB  of  the  case  demand."  (v)    So  in  an  early  case  in  Englandj 

it  vas  said,  (w)  "  The  plaintiff  ia  not  confined  in  this  case  to  the 

very  msBDa  prafite  only,  bat  lie  may  recover  for  his  trouble. 

I  have  known  four  times  the  value  of  the  mesne  profite  [134] 

given  by  a  joiy  In  dua  sort  of  action  of  treepaBS ;  if  it  were 

not  80,  Bometamee  complete  Joatice  oonld  not  be  done  to  the  par^ 

injnred." 

Bo  where  (to)  an  action  of  trequss  for  meene  profits  was  brought^ 
and  bankrapt(7  was  pleaded.  On  demnrrer  it  was  admitted  that 
bankruptcy  was  no  bar  to  demandB  for  torts  in  general,  bnt  it  was 
iasieted  that  the  claim  here  was  in  substance  for  the  annual  value 
of  the  land.  But  judgment  was  given  for  the  plaintiff,  Lord 
Mana&eld  saying,  "  The  pluntiff  goes  for  the  whole  damages  occa- 
eionedby  the  t^;"  and  Mr.  J.  Boiler  said,  "The  damages  here 
are  as  oncertain  as  in  an  action  of  aasault.'' 

**  There  are  certwnly  some  cases,"  says  Mr.  Bunnington,  (y) 
"  in  which  the  jury  are  not  bonnd  by  the  amount  of  the  rent,  bnt 
may  give  extra  damages,  and  after  judgment  by  default  the  coats 
in  ejectment  are  recoverable,  and  are  therefore  usnally  declared 
for  ae  damages  in  the  action  for  mesne  prc^ts."  And  so  the 
Supreme  Conrt  of  New  York :  (z)  "The  damages  in  the  action 
for  meene  profits  are  not  limited  to  the  rent.  Extra  damages 
may  be  given."  "  As  to  the  amount  of  damages,"  said  Washing- 
ton, J.,  on  tJie  Pennsylvania  Circnit,  (o)  "the  jnry  are  the  only 
proper  jndges ;  there  is  no  general  rule,  and  the  quantum  depends 
on  tlie  circumstances  of  the  case.'* 

And  so  in  Pennsylvania,  the  jnry  were  told  at  nisi  prins,  Hiat 
th^  might  give  interest  from  the  time  of  tbe  commencement  of 
the  suit ;  and  on  motion  for  a  new  trial,  die  court  said,  "  As  to 
the  measure  of  tbe  damages,  the  court  gave  in  this  respect  as 
fiivorable  a  construction  as  tJte  oaae  could  posably  admit  ot  It 
would  not  have  been  error  in  tlie  court  to  have  left  it  to  the  dis- 
cretion of  the  jmy  to  have  allowed  the  plaintiff  more  than  interest 
opon  the  amount  of  the  mesne  profits.  The  jnry  are  not  confined 
in  their  verdict  to  the  inere  rent  of  the  premise  although  the 
action  is  said  to  be  brought  to  recover  the  renta  and  profits  of  the 


(a)  Adaoa  on  qeatromt,  <91.  (i )  Dewa;  9.  Oiborac^  4  Ooitm,  8S9. 

(•>)  0<>odtltla«.Tombt,8IFUt.,  118.  M  Brown'sLtMMK  QaUowsj,  Attn 

(x)  Ouodtitle  «.  NoTtli,  i)o«».,  fiU.  O.  0.  A,  Ittt, 
W  lyetf — -  — 


Digitized  .yCOOgle 


128  DAUAom  m  bsal  Acnona  [chap.  iv. 

estate ;  but  maj  ^ve  mch  extra  danui^  se  thejr  may  think  the 

partiinilar  eircumBtaiioee  of  the  caae  demand.  ^) 
[126]  These  dicta  are  evidently  very  looae,  and  in  Pennayl- 
vania  aa  effort  has  been  made  to  lay  down  something  like 
a  clear  rule.  So,  where  the  judge  charged  that  the  plaintifF 
m^ht  recover  the  valae  of  the  projterty  with  intereet,  together 
with  the  coBta  and  e^qpenses  of  prosecttting  the  claim,  and  such 
other  damagee  as  the  jniy  might  think  the  plaintiff  entitled  to 
recover,  the  verdict  was  set  aside,  {c) 

As  a  general  role  however,  it  may  be  eoA  that  the  actual 
annual  value  of  the  property,  together  with  the  coeta  of  the 
ejectment  enit,  will  famish  the  measure  of  damages.  "Hie 
action  for  meeae  profits,  though  in  form  it  is  an  action  of  treepase, 
in  effect  ie  to  recow  the  rent,"  (d)  said  Ashuist,  J.  And  in 
New  Tort,  (e)  interest  has  been  allowed  upon  iha  rents.  The 
court  said,  "Aa  rents  in  &e  dty  of  New  Toi^  where  the  premisee 
are  situated,  are  payable  at  the  nsoal  quarter  days  (1  B.  8.,  p. 
7S3),  we  think  the  referees,  in  ascertuning  the  value  of  the  mMoe 
profits,  were  warranted  in  adding  to  the  amount  of  rent  the 
interest  qoarterly.  So  much  the  pliiintiff  has  lost  and  the  de- 
fendant enjoyed,  by  means  of  the  wrongful  posseesion." 

And  the  costs  of  the  ejectment  suit  are  also  recoverable  in 
diis  action.  {^  But  where  the  ejectment  suit  has  been  defended, 
and  the  plaintiff''s  ooets  taxed,  he  cannot  recover  beyond  those 
taxed  coats.  (^)  So  in  the  King's  B^ich,  (A)  the  plaintiff  waa 
allowed  to  recover,  by  way  of  damages,  the  ooets  incurred  by 
him  in  a  conrt  of  error  in  reveraiug  a  judgment  in  ejectment 
obtained  in  the  first  place  by  the  defendant ;  and  Lord  Tenterden 
smd,  "There  can  be  no  doubt  that  the  court  of  error  could  not 
award  coeta  to  the  plaintiff.  But  the  expenses  incurred  in  the 
court  of  erh>r  were  part  of  the  damages  sastained  by  the  plain- 
tiff; and  I  think  that  the  jnry  might  reasonably  consider  the  costs 
between  attorney  and  client,  as-  the  measure  of  the  damages 
which  he  had  BaBtained.*^  (t) 

(4)  D»eid  «.  8h»w,  S  Sarr,  JTI.  (g)  r>M  v.  Dviit,  1  Sm.  A,  8B8,  utd 

(c)  AleundeFB.  Hut,  11  Paut.,6Vj;      Brooke  *,  BiUgea,  t  J.  S.  itaort,  471. 

Qood  V.  Mjlin,  8  Barr,  SI.  Doe  v.  FUliter,  IS  Meet.  A  WeU.,  il. 

(rf)  Uttenon  ».  Ternon,  8  T.  R..  S8«-  (h)  BoweU  e.  Boaie,  IB.  A  Ora.,  40i. 

M7.  (■)  B««  lito,  SjmondB  v.  Psfffl,  1  Or.  i 

J.,  as,  and  Doe  •.  Hue,  S  ^okL  P.  C, 
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Hie  Bame  rnle  as  to  atloving  the  coste  of  the  ejectment, 
which  wae  lud  down  by  Lord  Mansfield,  has  been  declared  [  126  ] 
in  New  York.  (J)    Bat  in  a  case  where  the  costs  were  not 
indnded  in  the  verdict,  die  Ooort  of  King's  Bench  refhsed  to 
aasiflt  the  plaintiff,  {k) 

Where  a  recovery  in  ejectment  is  effected  on  the  demises  of 
two  only,  oat  of  several  tenants,  and  suit  is  afterwards  brought 
for  mesne  profits,  none  bnt  the  shares  of  the  mesne  profits  to 
which  those  two  tenants  are  entitled,  can  be  recovered.  (Q 

When,  on  the  other  hand,  we  come  to  conaider  the  limitations 
«f  relief  in  this  proceeding,  we  find  it  everywhere  held  to  be  a 
tiberal  and  equitable  action,  and  one  which  will  allow  of  every 
equitable  kind  of  defease,  (m)  Among  the  most  important  con- 
dderations  fliat  a  defendant  can  urge,  in  answer  to  the  claim  for 
die  rents  and  profits  received  by  him,  is  that  which  the  common 
law  has,  to  a  certain  extent,  adopted  from  the  civil  law,  and 
whidi  groin  oat  of  permanent  improvements  made  by  him  npon 
the  premised  daring  his  occnpancy.  We  have  idready  seen  the 
leni^  with  which  the  civil  law  treated  the  occapant  in  good 
&ith ;  and  the  reasoning  of  the  civilians  has  so  far  obtained  in 
the  tribonala  of  oar  law  that  a  bona-^de  occapant  of  lands  is 
allowed  to  mitigate  the  damages  in  the  action  brought  by  the 
rigbtfol  owner,  by  ofiaetting  the  vfdae  of  his  permanent  improve- 
ments made  in  good  faith,  to  the  extent  of  the  rents  and  profits 
claimed.  This  prindple  has  been  fdUy  declared  by  the  Supreme 
Court  of  the  United  States,  (n)  (1)  in  a  case  in  whidi  the  distinc- 
taon  between  a  -pOBs^Bor  bona  ^det  and  mdUsfidea,  was  distinctly 
recognized,  the  former  being  one  who  not  only  supposes  himself 
to  be  the  tme  proprietor  of  the  land,  but  who  is  ignorant  that 
hifl  title  is  contested  by  any  person  claiming  a  better  right  to 
it(o) 

In  the  latter  case,  (j>)  the  Supreme  Court  of  the  State  of  New 


(I)  Holdftrt  a;  Bbepherd,  B  Jrabfl  IN.  (p)  JiokraD  v. Lomuit,  4  Gom.,  108, 

^  tsa. 

i)  Hurray  ■.  Oonrancar,  S  /,  Coc, 


''t; 


<I)  Itiraiakor«oogiiiMdiiiOm«iFaUen,  lO.  (7.  C.  £,46S.     AndM 
n  Sndy,  SO  6a.,  6U. 
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York  went  still  farther,  and  allowed  improTementa  made 
[127]  after  Bnit  brought  hj  the  1^^  owner,  aad  during  its  pen* 

dencf,  to  be  given  in  evidence  for  the  porpoee  of  mitiga- 
ting damages.  The  distinction  between  improvementa  made 
before  and  after  notice  of  soit  brought,  does  not,  however,  appear 
to  have  been  clearly  taken ;  and  the  oonrt  rely  on  the  case  above 
cited  in  the  Sapreme  Court  of  the.  United  States,  when  the  pdnt 
was  not  even  raised. 

In  a  case  in  Fennsylvauia,  (;)  the  general  prindple  has  been 
recognized;  bat  Washington,  J.,  charged  the  jaiy  that,  as  the 
plaintiff,  having  proved  no  title  prior  to  the  time  of  the  devise  in 
the  ejectment  suit,  conld  recover  damages  onlj  eabseqnent  to 
that  period,  the  value  of  the  defendant's  improvements  oo^t  first 
to  be  set  off  agtunst  t3ie  mesne  profits  received  hj  him  prior  to 
that  time,  and  after  the  plaintiff's  title  accnied,  the  balance  to  be 
deducted  from  the  rents  and  profits  to  which  the  plaintiff  was 
entitled  snbseq^uent  to  the  devise.  The  case  does  not  seem  dear ; 
becaose  it  is  expressly  stated,  that  the  plaintiff  had  proved  no  title 
excfipt  under  the  ejectment  recovery,  and  yet  some  other  period 
is  spoken  of  as  that  when  the  jdaintiff's  title  accraed.  (r) 

As  to  the  time  for  which  the  defendant  is  liable,  each 
[128}  occupant  is  aoawerable  for  the  time  he  has  been  in  posses- 


(()  Hylton  V.  Brown,  Wtuh.  0.  C.  R., 
lee. 

(r)  In  the  ancient  reil  aoticnu,  the  im- 
provementH  of  tlie  ten^itt  appear  to  have 
always  been  the  aalgeot  of  MtK>ff  or  re- 
coapment.  "  Damage  of  40t.  and  no 
more  wai  found  by  the  anlie,  beoaiue 
the  land  aowa  aod  the  hooe  well 
amended,  »nd  bo  reao)lpad  the  damage." 
Vitter'*  Abr,,  Ut  Msooont,  where  •«• 
many  other  oa«e«  In  the  aataa  MiuiMtion. 
See,  alio,  Coulter'e  Cue  (6  Co.,  80),  and 
Bro.,  tit  Dmnagt*.  Lord  K^ma  Mys, 
Book  IlL,  ohspA,  ST6,  "It  U  a  madm 
toggeeted  by  nature,  that  reparattoDS 
and  melioraUoDS  bestowed  upon  a  hoiue 
or  npon  land,  ought  to  be  defrayed  ont 
of  the  rente;"  and  bo  aaya  the  Roman 


ntqve  a  domino  p«ti  poutmt,  csrum  txeep- 
tiimedoliponta,ptroffiei'umjudiei*aqv,i-  ■ 
tatUratiofu  terviaUvr,  Ktliett  li/rtmtttuM 
antt  litem  eoniatalam  ptretptorunt  tum- 


mam  txetdunt.  EttnijA,  oArana  eommn- 
taiioite,  tiiper^mim  mmplum  nuiiart 
pradio  facta  aomtniu  ntMitgn  oogUvr," 
L.  iS,  de  Be!  Tlndlsatione. 

All  bUj^  howerer,  i^pliw  to  Qu  OMa 
of  a  bonaJiJi  ponwior,  or  one  wltbont 
notice,  and  doea  not  toneh  Ihat  of  a  per- 
Bon  who  being  apprlMd  of  a  claim  at 
better  title  and  with  full  notice,  and 
even  after  enit  brought,  goo  oD  to  apply 
the  meane  profits  to  permanent  Impmre- 
ment&  It  Beemi  very  dangerona  to  make 
a  eompolaory  allowance  for  soob  an  ap- 

SticatioD  of  foods  to  property  which  tM 
efeodaot  U  fully  apprised  will  be 
olalmed  by  another.  Such  eipenditnrea 
should  be  made,  it  would  seem,  at  the 
oocupant^s  perSi  In  Kentucky  the  oocn- 
pent  is  allowed  for  lasting  and  valua- 
ble  improTcmenta  Oldham  v.  Woodi^ 
S  Monroe,  IT.  In  Ohio,  In  treapate  for 
mesne  profits,  ae  a  geneni  mle,  nliuble 
and  lasting  improTementa  may  be  setroff 
against  reoti.  Wortliiugton  *.  Tonng, 
8  Ohio,  401. 
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Bion.  («)    ThiB  rij^t,  however,  extends  back  for  only  mz  years, 
if  the  statute  of  HmitationB  he  pleaded.  (Q  (1) 

It  is  pl^  that  tibe  measure  of  compenaatioii  which  we  are 
DOW  cooBidericg,  has  been  iiiTolved  in  coninsion  by  the  technical 
character  of  onr  forma  of  action.  "He  dicta  on  the  sabject," 
Bays  Gibson,  C.  J.,  in  Pennsylvania,  "  seem  to  have  been  predica- 
ted byjadgee  who  had  no  precise  idea  of  it;  for  they  have  not 
defined  it  by  any  landmarks."  (u)  l^e  action  of  treepaas,  being 
<Hie  of  tori,  admits  of  any  evidence  in  aggravation ;  and  therefore 
in  one  sense  it  is  correct  to  Bay,  that  the  damages  in  this  proceed- 
ing are  entirety  at  large  and  ander  the  control  of  the  jury.  Bot, 
on  the  other  hand,  there  is  nothing  necessarily  in  the  action  of  ihe 
nature  c^  a  treepaas.  The  property  may  have  been  withheld,  and 
die  rents  received,  in  entire  good  faith.  In  this  case  the  allega- 
tions of  force,  &c.,  are  purely  fictitioiis ;  and  it  certainly  never 
would  be  tolerated,  on  emoh  facts,  that  the  jniy  shonld  give  any 
damages  beyond  the  actual  value  of  the  income. 

It  may,  then,  be  said  as  long  as  the  technical  form  of  acti(m  is 
maintained,  that  where  drciunBtancee  of  malicious  aggravation 
are  proved,  such,  for  instance,  as  a  willful  holding  for  the  purpose 
of  oppression,  the  jury  may  give  vindictive  or  eiemplwy  dama- 
ges ;  but  that  where  no  such  facta  are  shown,  they  are  limited  to 
the  actual  annual  value  of  the  property,  with  interest  thereon, 
and  the  costs  of  the  ejectment  suit. 

(«)  Eolooqib  V.  Bawlins,   On.   Slu.,  abred  oot  to  KboUah  th«  tetlon  of  trM- 

Ua    Hornn  «.  Vftiidc,  8  WeruUll,  B%^.  pua  for  m«(ae  profiti  except  m  agi^nrt 

(()  Bnll,  B.  P.,  StS.    Sannd..  Pleftdlng  th«  d«r«ii<bBt  in  tlM  cj«otaiMnt  ndt;  UKl 

and  Et.,  (68.     Bnt  the  Reviaed  Statntea  vherever  the  defendant  U  a  nuiel;  nom- 

of  New  Toric  have  done  »vay  tbe  nwea-  Inel  partf,  or  If  It  I*  ntewary  to  Jtdn 

dtv  of  plewliii^thia  statute.  otlwra,  or  if  pooei^n  ii  obtained  Wtlh- 

Bj  tne  BaviaadStatDMa  of  New  Torfc,  oat  luit  or  Jadgniaot,  tbe  old  action  of 

voL  2.  SSe,  it  ii  declared,  that  Ineteid  of  treRMMtmaKtBtfllberaoTtedto.   Lelaud 

the  action  for  meinc  profits  heratofore  ■.  Toas«y,  S  Bill,  B28. 
oaed,  the  pkintiff  eeekiiig  to  teeoier  mdi  A*  to  the  rale  of  datoaeet  in  this  •«- 

damage*  ehall,  witUn    one  year  after  Uon  in  New  JeiMT,  see  Denn  v.  Chubb, 

dockmng  hla  judgment,  make  and  file  a  1  Gat,   464;   In  Pennaylvania,  Bnston 

anKtatioD  of  the  claim;  andthereooTer;  e.  Wleberdiata,  3  Watt*  S  8«ry.,   808; 

lalEnitcd  to  riz  years,  whether  the  ata^  and  in  Maryland,  0111 «  Cole,  1  Sar.  i 

nte  of  Undtatloni  be  pleaded  or  not.  J.,  40S. 

Jadton  ec  dtm.  v.  Wood,  S4  Wend.,  448.  [»)  Alexander  v.  Herr,  11  Fem.  Stp., 

nUa  proTiiion,  however,  baa  been  de-  S8T. 

(1)  In  New  York,  on  a  Nggeatlon  (or  mesne  proflta,  after  a  recoTeryin  ^ectmrat, 
the  plalntifF  can  only  recover  for  the  mx  yearn  next  before  the  filing  of  the  inggea- 
tioa.  He  cannot  elect  to  recover  for  the  aiz  yeaia  next  nicoeeding  tlie  commenoa- 
ment  of  the  ^eotment  nilt.  Bndd  «.  Walker,  9  Sorb.,  498.  And  a  defendant  cannot 
be  charged  in  damagea  for  a  period  when  be  iroi  not  in  poaeanion  in  fact  win  jn^ 
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[129]        "We  come  now  to  the  enbject  of  Dower. 

Where  the  hnehiuid  of  a  woman  is  seized  of  an  estate  of 
inheritance  and  dies,  the  wife  ahalL  hare  the  third  part  of  all  the 
lands  and  tenements  whereof  he  was  seized  at  any  time  daring  the 
covertnra,  to  hold  for  the  term  of  her  natural  life,  (v)  "  A  dow- 
rees,"  says  Mr.  Park,(w)  "having  no  right  of  entry  till  her 
dower  is  assigned,  cannot,  if  an  aaeignment  ia  refused,  maintain  a 
poflseesory  action."  In  England  the  l^;al  remedy  to  enforce  an 
asagnment  of  dower  is  by  a  writ  of  dower,  wide  lUhal  habet,  or  hy 
a  writ  of  right  of  dower,  npon  which,  if  she  obtains  jadgment, 
dower  is  asmgned,  and  ejectment  may  then  he  bron^t.  In  con- 
sequence, however,  of  the  jurisdiction  assomed  by  courts  of 
eqoity  in  regard  to  setting  ont  dower,  the  prosecntion  of  a  writ 
of  dower  has  become  very  nnnsn^  except  where  it  is  ordwed 
by  Chancery  to  try  a  disputed  tide,  (x) 

"  Dower  being  a  real  action,"  says  Mr.  Park,  (^)  "  no  damages 
were  at  the  common  law  recoverable  for  its  detention."  *'  No 
dam^^"  says  Mr.  Sayer,  (z)  "  are  recoverable  either  at  the  com- 
mon law  or  nnder  any  statate,  in  an  action  c^  ri^t  of  dower." 
Bat  in  the  action  of  dower  wu2»  hdhU  habet,  damt^^  were  ^ven 
■by  the  statate  c^  Merton.  This  act  gave  damages  to  widows  who 
eovld  not  have  their  d^m&r  without  pUa.  A  previoos  demand 
waa,  therefore,  necessary,  and,  in  an  action  (a)  nnder  this  statute, 
where  the  jnry  apon  a  writ  of  inquiry  assessed  damages  to  the 
amount  of  the  third  part  of  the  valae  of  the  land,  from  the  death 
of  the  husband  to  the  day  of  the  inqoisition,  without  making  de- 
ductions for  laud-tax,  repairs,  or  chief-rents,  the  inquisition  was 
set  aside  on  the  two  gronnds,  that  these  dednctions  shonld  have 
been  made,  and  that  the  damages  Bhould  only  have  been  aaaceaod 
to  the  day   of   awarding    the  writ    of   inquiry  ;    but  on  this 

(v)  BUck.  Com.,  Book  U.,  ob.  S,  g  iv.,  in  RoJ  AotiaDB,  mjt  that  he  sever  knew 

129.  anj  tadti.  action  broQght  in  MuMcha- 

(w)  A  TrMtlM  on  the  I«w  of  Dower,  aetU.   Steara'a  Betil  Actioiu,  SOT.    Eent'i 

by  John  Jamei  Park,  London,  283.  Com.,  toL  It.  es, 

{x)  The  writ  of  right  of  dower  la  of  (y)  Pork  on  Dower,  801. 

rare  oecnrrenM  if  not  enUrely  nskaovn  it)  Cb.  S.  23. 

in  thia  oountry;  and  the  learoed  author  (a)  Fenrice  v.  Penrice,  8  Bam.,  191. 
of  the  Treatiae  on  Pleading  and  Practioa 


ment  of  law.  New  York  Supreme  Court,  1S44,  Hill  d  D.  Bupp.,  3S9.  In  Indiana 
it  la  held  that  the  FMorer;  may  be  down  to  the  time  of  the  ^al,  if  the  defendant 
mn^na  in  poeeccdon.    Prendergaet  v.  McCaalin,  1  /nd,  ST. 
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latter  point  there  are  conflictiiig  dedaions,  and  the  con-  [180] 
trery  role  eeemB  now  to  be  eetablished.  (b) 

It  appears  that  by  damagee  onder  tide  Btatnte  are  to  be  under- 
stood die  net  profits  of  the  third  part  of  the  land  snbseqaent  to 
the  death  of  the  husband,  or  the  teste  of  the  original,  after  dednct- 
ing  outgoings.  80,  if  the  lands  are  leased  for  years  before  mar- 
riage, the  wife  will  recorer  dower  not  according  to  the  ralne  of 
the  land,  bnt  according  to  the  rents;  and  it  follows  that  if  the 
rent  reeerred  was  nominal,  no  damages,  or  none  but  nominal 
damages,  can  be  recovered.  («) 

On  a  plea  of  tovi  terr^  prist  to  a  declaration  in  dower  nnder 
&e  Btatnte  of  Merton,  replication  of  a  demand  and  refusal  to  ren- 
der dower  before  the  writ,  rejoinder  traversing  &s  demand,  and 
issae  thereon  foond  for  the  demandant,  the  demandiuat  is  entitled 
to  damages  from  the  death  of  her  husband,  and  not  from  the  date 
of  the  demand  only,  (d) 

Many  other  cases  have  been  decided  on  the  statnte  of  Merton, 
which  will  be  found  in  Mr.  Park's  valuable  treatise  above  cited ; 
bnt  equity  having,  as  already  said,  obtained  a  very  extensive  con- 
trol over  the  sulgect  of  dower,  it  does  not  appear  necessary  to  do 
more  than  to  refer  to  a  repository  of  the  anthoritiee  which  apper- 
Uda  to  this  branch  of  the  law.  (e) 

In  Kew  York,  the  action  of  ejectment  waa  early  substituted 
for  the  former  legal  remedies  for  the  recovery  of  dower,  writa 
of  dower  being  formally  abolished ;  (y)  and,  in  this  action,  it  is 
provided,  by  statute,  that  "  wherever  the  wife  recovers  dower  in 
lands  of  which  her  husband  shall  have  died  seized,  she  shall  be 
entitled  also  to  recover  damages  for  the  withholding  of  such 
dower.  Such  damages  shall  be  one-third  part  of  the  annual  value 
of  the  mesne  profits  of  the  lands  in  which  she  ehall  so  recover  her 
dower,  to  be  estimated  in  a  suit  against  the  heirs  of  her  husband 
from  the  time  of  his  death,  and  in  suits  against  other 
persons  from  the  time  of  her  demanding  her  dower  of  such  [131] 
persons ;  and  in  all  cases  to  be  estimated  to  the  time  of 
recovering  judgment  for  such  damages,  but  not  to  exceed  six 

(i)F11foTd'aCMe,10A(t>.,in.  Walker  dower,  and  the  Tal«  pre<crib«d  b  tile 

«:  II«*U,  1  Ztoit.,  M  ;  Park  on  SoKtr,  statcte  of  Merton,  ia  not  adopted  nor  tol- 

808,  uid  eaaea  there  dted.  lowed.      Ileyward  v.  CuthWt,   1   Me- 

le)  HilcMni «.  HUdiin^  8  Vtm.,  40S.  Oor<rt  R.,  BBS ;  Bank  XJ.  8.  r.  I>iuiaeth, 

(rQ  Watwn  «.  WatMQ,  SO  LmJ.  JUp.,  10  Ohio  S^.,  Ji. 

(5.  S.)  a  p.,  26.      1  EHff.  L.  &  S..  SI  1.  (/)  a  B.  a.,  848,  g  M,     2  R  a.  80*. 

(t)  In  Sonth  Carolina  and  OMo,  no  §1 

1 J  allowed  in  a  judgment  of 
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jean  in  the  whole  in  any  case."  (g)  Sneh  damf^;eB  are  not  to  be 
eetimated,  however,  for  the  use  (^  any  permaaent  improvements 
made  after  the  death  of  the  hnsband,  hj  hie  heirs  or  by  other  per- 
aoQB  claiming  title.  (A) 

And  it  is  fbrtiieT  enacted,  that  where  dower  is  recovered  in 
lands  that  have  been  aliened  hj  the  heir,  the  wife  shall  be 
entitled,  in  an  action  on  the  case  agtuust  the  heir,  to  recover  her 
damages  for  withholding  the  dower  from  the  time  of  the  hnsband's 
death  to  the  time  of  the  alienation,  not  exceeding  six  years  in  all ; 
and  any  damages  so  recovered  against  the  heir,  or  in  the  down 
suit  against  the  heir's  grantee,  are  to  be  respectively  deducted 
from  each  other,  (t)  The  provision  which  gives  damages  from 
the  time  of  the  hnsband's  deatib,  is  an  affirmance  of  the  doctrine 
laid  down  by  the  Supreme  Coort  of  Nev  York  in  an  early 
case.  0") 

In  a  somewhat  recent  case,  {k)  the  construction  of  this  statute 
was  settled ;  aad  it  was  held  that  where  lands  were  aliened  by 
the  husband,  the  value  was  to  be  computed  as  at  the  time  of  the 
alienatioQ,  and  no  more ;  and  it  was  further  held,  that  when  the 
widow  brings  ejectment  for  dower,  although  before  admeasure- 
ment, she  IB  entitled  to  costs,  (t) 

On  this  point,  independently  of  any  statutory  provision,  some 
perplexity  exists,  and  the  greatest  authorities  of  American  law, 
Chancellor  £ent  and  Mr.  Justice  Story,  are  divided.  The 
authoritiee,  both  English  and  AmericaD,  have  been  fully 
[182]  examined  by  Mr.  Justice  Story,  on  the  Massachusetts  cir- 
cuit ;  (m)  and  the  result  arrived  at  by  him  is,  that  when 
the  heir  builds  on  or  otherwise  improves  the  estate,  the  widow 
shall  have  her  dower  of  the  improvements,  otherwise  as  against 


(a)  1  R.  a,  143  and  143,  gg  19  and  SO.  Fhiimef ,  i  J.   R.,  481.     Dorehoster  v. 

ft)  Seo.  ai,  OoTsntry,  II  J.  S.,  610.    Dolf ».  Bawet, 

(•)  8  a  S.,  ^41,  §  31.    In  TirginU,  tha  IB  /.  H.,  31.    Shaw  v.  White,  IS  /.  R., 

'widaw   reoovere    damages    KgAlnst   an  110.     Costes «.  Cheerer,  1  Ooib,,  460. 

aJieneo  w  far  forth  u  profits  ur«  eon-  (A)  Watkar  v.  Schnyler,  10  Wend.,  480. 

oemed,  oilIj  from  the  date  of  the  sub-  (I)  In  MauachuietU,  iwe  on  tbia  aab- 

pwna,  Tod  V.  Baylor,  4  ZHgh't  R,  4B8.  jeot,  Eev.  SUt.,  Ut  Dowar,  and  Leonard 

In    HaryUnd,  from    the   thne   of   the  «.  Leonard,  4  Mau ,  fiSS.   Htller  ■.  Miller, 

demaod  and  refiiBal  to  assign ;  Bteiger's  I!  Mau.,  451.     Conner  *.  Sheplierd,  IB 

Adm.  tr.  Hillea,  5  QUI  S  Johntm.  131.  Mam.,   163,   18T.      Aver  v.  Spring,   10 

In  New  Jerter,  aee  Woodruff  ■.  Brown,  Mat:,  90.     Ferry  «.  Qoodwin,  6  Mau,, 

S  Htrritorit  N.  J.  JCgi.,  S16.  468,  499.    Leavitt  ».  lamprey,  18  Piet., 

if)  Hitohoook  «.  ^rrlngton,  A  J.  R,  883.    Bteama  v.  Swift,  8  Piei.,  fisa. 

S90.    See,  also,  Jackwn  u  dtm.  Clark  *r.  (m)  Powell  e.   Monrcn   A  Brimfield'a 

CDouaghf,  1  J.R.,  241.    Enmphrej  «.  Hanubetanng  Co,  8  JToMm,  841. 
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a  piu'chawr ;  but  ^bat  as  against  the  latter  the  dowrees  is  to  have 
&e  benefit  of  any  enhanced  value  of  the  land  between  the  alien- 
ation and  the  assignment  of  dower,  arieijig  from  the  general 
progress  and  population  of  the  conntiy.  80,  if  tlie  land  has 
depreciated ;  die  siistains  the  loss,  (n)  On  the  other  hand,  Mr. 
Chancellor  Kent  has  critically  examined  ihs  enbject  in  his  Com- 
mentaries, and  declares  it  to  be  the  ancient  and  settled  role  of  the 
common  law,  that  the  widow  takes  her  dower  according  to  the 
value  of  the  land  at  the  time  of  the  alieoation,  and  not  acc<Ading 
to  its  Bubeeqnent  or  improved  value ;  though  be  assented  as  to  t3ie 
right  of  the  dowreas  to  be  allowed  for  increased  value,  arising 
from  extrinsic  or  general  causes.  {0)  In  ibis  conflict  of  author- 
ities, it  becomes  me  only  to  state  the  doubt  as  it  exists.  {j>) 


SOS.  Code's  UUleton,  S3  a. 
Dower,  S  B28,  ISO.  Bkcon'i  Abr.,  Dower, 
Kb.  GUberf I  Tenorel.  Qore  •.  Bruler, 
S  Matt.,  en,  6M.  L«bbT  «.  Bv«H, 
iSlory'i  fiuuliitff*,  SSS.  Ottllu  «.  Wore, 
9  Matt.,  SIB.  Ayer  «.  Spring,  a  Matt., 
a  a  a,  10  Matt.  Jt;  so.  But  to  New 
Tork  th«  point  Menu  donbtfal  Hum- 
phrey B.  Phlnney,  i  J.  R,  4M.  Doi^ 
eh«rtere.CoTflnt^,ll /.A.SIO,  Shftw 
«.  WI1U4  IS  /.  A,  119;  Hale  •.  itnKo, 
t  J.O.  R.,  SS8.  Rop«F,  Hnibuid  and 
TiA,  eh.  9,  8  8,  S4S,  Ml.  In  Peniwyl- 
Tud*  and  OHo,  f  '  ■  ■•  "■  •  • 
trine  li  apheld,  _     _ 

U.  a,  <jMi«  S.,  1*.    Thotttfuoi  %  Uor> 


Hr.  Jmiioa  Sto^i  doo- 
DimMtt  *.  Bank  of  the 


,  in  Tlrglnla,  which   exdnde*   Im-      error. 


ETSDientai  Wilson  ftOatman,  2  £2a<l/. 
:  Jt.,  ass.  Hahonav  i.  Tonne,  8 
Dmti/t  Xtn.  Jt,  S8B.  Walt  *.  Hin,  7  Tb., 
n%  Wooldridge  *.  WiUina,  8  Souar^t 
Mit*.  S.,860. 

In  Tii^nia,  the  Mt,  1  Bar.  Code, 
oh.  lis,  g  1,  4«B,  which  anthorliw  the 
recorer;  of  damage*  in  writs  of  right, 
Intends  ni«h  damages  a*  may  ba 
recovered  in  actions  of  tmpasi  for 
metne  profit*  Pnroell  •.  Wilson,  4  Grai- 
tan,  IOl  See  a  recent  tlinc"***  ease,  Oar- 
rard  r.  Tnck,  8  Man.  Or.  *  3.,  331,  of 
dower  fMbfe  niM  habet,  where  it  was 
held  that  the  exact  number  of  acre*  of 
land  in  respect  of  whloh  dower  Is  de- 
nuuided  is  not  material  in  a  writ  and 
count  in  dower.  And  see  the  same  case 
as  to  the  effect  of  outitanding  terms,  and 
setting    adds    and    qoashlng    writs   of 
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ICB^UBB  0?  DAMAOIS  FOB  WBOHGTUL  INTESFESENCB  WITH 
REAL  PBOPBBTT. 


nie  Rale  of  Danuge*  la  utloni  tot  wrongftil  laterfaMSM  \rith  tiis  ooenpation  of 

enjoyment  of  BcBlEBtata—T^e^MM  to  fi^lProp«rty — Cua — ITouknoe — Waate, 

Wx  have  already  seen,  (^)  when  treating  of  the  subject  of  nommal 
damages,  that  every  nnaathorized  entry  on  the  real  estate  of 
another,  whether  actual  iujnry  he  or  be  not  thereby  inflicted,  lays 
the  foundation  for  a  claim  to  at  least  nominal  damages,  (r)  So 
Bays  the  Supreme  Oonrt  of  Oonnecticnt,  "An  injory,  legally 
speaking,  conoste  of  a  wrong  done  to  a  person,  or  in  other  words, 
a  violation  of  his  right  For  the  vindication  of  every  right  there 
is  a  remedy.  When,  therefore,  there  has  been  a  violation  of  a 
right,  the  person  injnred  is  entitled  to  an  action.  If  he  is  entitled 
to  an  action  he  is  entitled  to  at  least  nwninal  damages,  or  else  he 
wonld  not  be  entitled  to  a  recovery.  Bnch  damages  are  given  in 
order  to  vindicate  the  right  which  has  been  invaded ;  and  snoh 
fnrther  damages  are  awarded  as  are  proper  to  remunerate  him 
for  any  e^ec^c  damage  which  he  has  snatained.  It  is  on  this 
principle  that  a  person  may  anstain  an  action  of  trespass  for  an 
ananthorized  entry  on  his  land,  althoogh  he  show  no  actual 
specific  damage  to  have  diereby  accrued  to  him,  and  6ven  although 
the  defendant  may  prove  that  such  act  was  benefidal  to  the 
plaintiff."  («)  A^i  we  have  also  conmdered  the  rulba  of  compen- 
sation where  the  poeae&eion  of  real  property  has  been  wrongfully 

(?)  Ant*.  Ch&p.  TL,tS,«t*eq.    Bo  in  E ;  BUks  «.  Jerome,  14  J.  R,  40S.    Bat 

TezM,  Cuter  ital.  w.  Wallace  a  Tfazoa  it  has  been  held  otherwiae  in  Pennavl- 

Ji,,  200.  vanla,  IF   the   chattel   wm  irrangfully 

(r)  So  even  an  entry  on  the  pIundfTa  taken   avay.      Chamben  a  Bedell,  i 

land  for  the  pnrpow  ot  taking  away  the  "r---  *  "   •"- 
defandant'i  own  property,  ia  a  tecmiical 
treq>aaa.    Heermanoe  ■.  Vernoy,  iJ.B., 
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vithheld.    Hie  present  diriaioa  of  onr  sabject  is  conseqnentlj 
reduced  to  narrow  limits. 

As  a  general  rule,  the  remedy  for  illegal  entries  upon  [184] 
real  estate,  or  interference  with  its  enjoyment,  is  either  by 
an  action  of  trespass,  or  treepaas  on  the  case,  or  proceedings  as 
for  nnisance ;  in  all  these  prooeedingB  the  mles  ore  analogous, 
and  the  measore  <^  damages  is  the  amonnt  of  injury  directly 
reenlting  &om  t^e  act  bomplained  o£  (1) 

It  is  well  settled  in  England,  and  generally  in  the  United 
States,  that  to  entitle  the  pWntiff  to  bring  an  action  of  trespass 
gvare  oUmtwrnfregit^  poeseesion  in  fact  is  indispensable.(Q(2) .  And 

M  8  WtwddMon,  198,  194.  Bedlng^  ^hyi(  wQInot  liabjlanorontof  pOHO- 
fidd  «.  Ondow,  8  Ln.,  909.  1!1ie  gene-  rion  dgalnrt  a  itnmgsr  for  in  in^ny  to 
lal  doctrlna  that  ttv^tm  gvan  elmaum      real  proper^,  is  well  Uttled  In  New 

(1)  Hie  Iiolder  of  a  p«ir  In  a  ehnreh,  hai  a  reaie^  when  hi*  pew  la  daebfifed 
t^  flie  tnutaaa  fw  aonYenleaoe  only,  at  where  the  traiteee  have  been  gnUt;  of  a 
wantoneDdnuUtiioniabaeeof  their  power  in  deatrojing  his  pew.  Hia  oolyremedj 
In  enah  case*  i^  howerer,  by  an  action  for  damage*  by  way  of  tndenmity  lor  the 
loM  irf  Ma  pew.  If  the  ehqreh  edifloe  U  w  &t  decayed  aa  to  be  unfit  for  nu  aa  a 
bonae  of  pnbUe  worthip,  and  tt  ia  for  that  reaion  tak«ii  down,  the  pew-holder^  ri|^t 
to  hia  pew  is  gone,  and  he  la  not  entitled  to  any  Indemnity  for  ita  loat,  Voorbaee  a. 
Hie  Preabyterian  CBiorah  of  Amaterdam,  11  Barb,  {N.  ¥.),  108;  affirming  &  C,  8 
lb.,  ISE.  Cunpare  the  oaae  of  The  HIniater,  Ae.,  of  Oie  Bat  D.  Chnrcli  In  Banger- 
eaa,  Ifl  Jh..  S87. 

(S)  A  tenant  may  reeover  for  damage*  to  hia  pottttttott,  thongh  not  for  Injnry  to 
the  ft«e)ia]d ;  and  ha  la  entitled  to  whatever  damage*  he  pirfjlr..  by  the  interferenea 
with  hi*  poeaeiaion.  So  Md  where  the  defendant,  In  blaating  rook  on  Ida  own  land, 
threw  stone*  on  an  adjoining  lot  oooapled  by  pUintiff  aa  tenant;  and  so  extended 
bla  blaat  as  to  Ibreibly  split  ant  the  rook  in  defendant's  lot,  nndennlning  the  fonnda- 
tion  t4  hi*  hooae.     Oonrdler  a  Cormack,  9  S.  D.  Bmiih's  {N.  T.)  0.  P.  R.,  BOa 

In  estimating  the  damagta  recoverable  by  a  tenant  of.  a  bnilding  fbr  injnriea  to 
hia  posies  Jon,  tiie  e^wmae  neoessary  to  restore  the  bnilding  to  a  state  soch  as  woold 
make  that  poasieslon  aa  benefleial  to  the  tenant  as  It  was  before  the  tretpaas  waa 
.  eoamitted,  ibonld  be  allowed.  In  general  inoh  aUowanee  shonld  not  exceed  the 
Tiloe  of  plaintiTa  term,  taking  into  view  the  rent  reserred.  Bat  when^  in  an 
action  for  such  trespass,  It  aj^iears  that  by  the  terms  of  the  t«aaiiey  the  plaintiff  is 
bomtd  to  make  repair*,  and  to  restore  the  premlsea  to  the  landlord  at  the  end  of  the 
tam  in  a*  good  a  eonditjon  as  when  they  wwe  leased,  then  the  defendant  Is  bound 
to  enable  the  plaintUf  to  put  the  bnlldli^;  In  aa  good  a  oondlUon  a*  It  wa*  when  the 
tra^Msa  wa*  committed.    Walter  «.  Post,  4  Abbott^  Pr.  S.,  881. 

In  Maryland  It  ii  held,  Ihat  in  an  action  by  a  termor  against  hi*  rerenioner,  Ihe 
nuMHi  a  of  damagea  la  the  aotoal  loas  snst»faed  1^  Ui«  leiaee ;  bnt  In  such  an  action 
against  a  stranger  and  wmng-doer,  the  termor  is  treated  as  the  abaolnte  owner  of 
the  [voper^,  and  he  i«  held  entitled  to  recovBT  ita  foil  valne.  Barker  v.  Dement,  9 
Oiil.,  8.  Aa  to  a  recorery  by  one  of  two  oo-tenants,  we  Eibbard  «.  Foeter,  M  Ft, 
Ml 
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M  t^;uiiBt  a  vrong-doer  bare  poweeeion  is  snfficieiit.  (u)  And  it 
roBnlte  from  tliia  tame  rnle,  that  if  the  trespaee  amoont  to  an 
onater  of  the  plaiatiff,  he  can  Tecover  damagea  only  for  the  trea- 
pasa  itself  <xe  first  eatrj ;  for  thoagh  every  Bnbsequent  wrongM 
act  is  a  continnance  of  the  trespaflB,  jet  to  enable  the  plaintiff  to 
recover  damages  for  these  acts  there  most  be  a  re«ntr7.  (v) 

It  will  be  borne  in  mind,  in  the  cmuideratioD  of  the  present 
division  of  the  snbject,  as  we  have  already  had  occasioQ  to 

notice,  (to)  that  as  the  jary  in  actions  of  tort  are  not 
[185]  restrained  to  the  amount  of  the  laen  pecaniary  loss  bob- 

tained  hj  the  plaintiff,  he  is  always  at  liberty  to  give  in 
evidence  the  circnmgtances  which  accompany  and  give  character 
to  l^e  trespass,  (x)  And  if  the  act  be  malicious  or  oppressive, 
acemplary  damages  may  therefore  be  reoovered.  (y)  Bat  of  ^bia 
we  shall  have  occasion  to  speak  more  fiilly  when  we  come  to  c<»i- 
idder  the  role  of  damages  in  reguii  to  bnts  in  generaL 

We  have  also  seen,  {s)  that  the  plaintiff  is  limited  to  the  im- 
mediate consequences  of  the  wrongfal  act,  and  that  remote  dam- 
ages  are  not  allowed,  (a)  (1)    In  Maiyland,  however,  in  trespass 

York.      Cunpbdl  v.  Arnold,  1  J.  R.  /ow>,4M;  Poole  *.  SGtahell,  1  EUl  & 

SIl.    Btajreunt «.  DqiiIibid,  9  J.B.,  SI.  O^  4&L    In  Conueaticat,  It  baa  been  de- 

Vickbam  «.   Freenun,   IS  /.   R.,   IBS.  aided  that  a  plaiotiff  in  trefpaBe,  ha-ring 

Uq1«m  where  the  plaintiff  ehoTi  title  to  the  aola  and  ezelailra  potseMion,  may 

landi  not  in  tha  actual  poaaeamon  of  tnj  recover  asainit  a  wrongdoer  the  whoM 

onai  in  wbieh  case  the  poaMMiaD  follo-wB  damage  done  by  bun,  tbungh  tbe  oon- 

tbe  title.    Yan  Renualaer  *.  Kadcliffe,  TeTance  from  some  of  thou  under  whom 

10  Wendtll,  S89.     HolmM  v.  Seelj,  )«  '  he  cUima  Mras  defeottTe;  Coitia  v.  Hoyt, 

Wmd.,  S07 ;    and  ao  in  Hanacbntetta,  IS  &«».,  164. 

Lienon-  v.  lUtchle,  8  Pick.,  SSO.    R^nch  (w)  Cbamben  •.  DoDaldaoD,  11  Satt, 

».  Fuller,  as  Pwt.,  10*.    And  it  ia  equally  66;  Qr»h»m  «.  Pea^  1  .a.**.  St4;  Fir* 

weU  settled  in.  Ohio;  Miller  r.  Fuller,  4  Pari«h  in  Shrewsbury  ».  South,  \iPUh., 

Htmnumitt  OUo  R.,  U&    And  in  Een-  897 ;  Branch  «.  Doane,  IB  Conn,,  388. 

tnoky,  Foster  v.  Fletcher,  1  Jfonrcw,  CSS.  (*)  Bolocanb  a   BowUns,    Or<j.  Mit^ 

Owings  D.  Gibson,  a  A.  K.  Marth.  616.  640.    Houokton  «.  Pashlej,  2  Ld.  Raym^ 

Canine  v.  Weaterfleld.  8  A.  K.  MarOt,  VH.    B.  C,  a  Balle.,  SSS.    Black.  Com., 

881.      In  TexM,  also,  •  lessor  cannot  lib.  IH,  210.     Caae  v.  Sbepberd,  S  J. 

nalnt^n  an  action  for  atrespsMeommit-  Ca»n,V\,    Holmes  «.  Seely,   IS  Wtmd., 

ted  on  the  leased  premises  while  in  poa-  SOT :  and  so  In  Ohio,  Rowland  v.  Row- 

mmLod  of  the  tenant;  the  leasee  aloae  lani^  8  Ohio  A,  40;  and  in  Kentooky, 

nan  sue ;  Beynolds  o.  WilUun*.  I  Ttxat,  Shields  v.  Hendereon,  I  IM.  Btp.,  aS9. 

811.    In  the  ordinary  case  of  carrying  (v)  Stipra,  Sfl. 

on  a  farm  at  the  halvea,  the  owner  U  not  (x)  Starkie's  BrldenM,  voL  IL,  1114. 

BO  Jkr  dJTested  of  the  posaoarion  but  that  Tremiass.    Damagai. 

be  may  maiatatn  trespav  for  iDJnry  to  (jr)  SoinAl«bun«,Hit«hell«.miings- 

the  Inheritance  i  Catting  v.  Cox,  laFntn,,  ley,  IT  ./llo.,  891. 

SIT.    And  if  the  plaint  have  the  rij^t  (i)  Supra,  tS,  tt  uq. 

tit  property,  and  of  immediate  paesesnon,  (a)  Loker  «.  Damon,  IT  Piek.,  384;  and 

he  DUky  mwntain  tr^*"""  4.1.-...-1.  —«*.  1..  ^._^  n^ 
sotoal   posaesaiMi; 

(1)  in  an  aelion  lor  obatnotiDg  a  right  of  way,  the  plaintiff  I*  not  to  he  limltad 
to  the  reooTeiy  of  nominal  damages.    Smiles  •.  Eastings,  24  Barb.,  JV.  F.,  44. 

In  an  action  to  reeorer  for  ii^nriw  to  plaintiff's  land,  oooadoned  by  ita  falling  In, 
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$uare  danman^  the  plaintifF  has  been  allowed  to  gire  evidence  c^ 
damage  to  his  crop,  oocaeioned  by  reaaon  of  the  defendant  driv- 
icg  away  big  negroee.  (jb)  And  if  the  defendant,  while  a  tres- 
paflser  on  the  plainfififs  land,  oommita  any  other  distinct  treepass 
for  wbich  a  separate  action  wonld  lie,  yet  snch  acts  of  treapaas 
and  tiieir  coneeqnencee  may  be  alleged  and  proved  in  aggrara- 
tion  of  damages.  ThvA  in  an  action  for  breaking  and  entering 
die  plaintiff's  bonse,  the  debanching  d  his  dan^ter  and  servant 
and  the  couseqnenti^  damages  to  the  plaintiff,  may  be  laid  in 
aggraration.  (c) 

Bo  in  treapass  for  tbe  entry  of  diseased  cattle,  damage  from 
infection  may  be  stated  in  aggravation ;  and  so  in  Connecticnt, 
in  an  action  of  treepaes  ^wzrw  oUmtum  fisffii,  where  the  defend- 
ant's sheep,  while  trespassing  on  the  plaintiff'B  land,  mingled  witlj 
his  aheep  and  commnnicated  to  them  a  dangerons  disease  of  which 
many  died,  it  was  held  that  the  plaintiff  might  recover  for  the 
lose  of  his  sheep  as  well  as  the  breach  of  bis  close,  and  that  thd 
d^endant'g  knowledge  of  the  existence  of  tbe  disease  might  prop- 
erly be  considered  by  tbe  jnry  in  estimating  damages,  (ij)  Bo 
spoliation  or  asportation  of  trees  may  be  laid  as  aggrava- 
tion in  this  form  of  proceeding.  («)    And  the  vtUne  of  frnit-  [136} 

(b)Johaaottt.Couit»,Z Ear. A ITBiht.,  (d)  Bansm  «.  VaiidaMti,.16  Comt, 
sio.  aoa 

(«]  Starkie  on  Eridenoe,  toL  IL.  1114.  (>)  Andonon  «.  Bnckbm,  Stn>m>,  191. 

Beonett  »,  AIoott,S  T.  R,,  166.    Therola  Shonld  not  the  term  oj/graiMlion  belimi- 

!•  the  MinG  in  EentndEy.      Wrigbt «.  tod  to  mU  of  nuUcioni  innilt  or  loiniy 

Ownaiar,  4  3M,  4Sa.  BoetHnpuTiiig  tlie  prindpAl  tnuuBotlout 

in  etniMqnenM  of  exMTfttions  madd  b;  deEmdant  In  Ui  own  land  •djolning,  the 
maunn  of  dMUkget  U  not  what  It  irlll  eoat  to  reators  thg  lot  to  Iti  tbnaer  conation, 
or  to  bidld  a  wall  to  rapport  it,  but  the  amoimt  bj  whioh  tlia  lot  li  diminidied  in 
Taloe  b7  reosoa  of  the  aoti  of  defendant  MoOnlre  v.  Oraut,  1  DubAa't  (^.  J.) 
&,  8S6. 

In  an  aodon  for  damagee  for  obitnictioniwMoh  hindered  plaintiff  in  Us  bnmneaa, 
ai  the  keeper  of  a  refeottny  and  lodging-hooia,  and  dlminidiad  hii  oaatom.  low  of 
onrtom  and  of  proflta  are  the  DHanire  of  danugee;  and  the  mode  of  compDllng  the 
damageeiibyproof  of  theaotnal  roeetpta  ofplaintUTi  bot«l  for  a  enfflcieot  p«riod 
prerioui  to  the  obetractioiiB,  the  aotoal  reodpta  during  the  oonlinTianee  of  the 
obetractioDa,  andthereoeipta  after  the  obstrueUona  were  removed.  St  John*.  The 
HajoT,  Ac  of  New  York,  IS  Sim.  iV.  S.,  SKT. 

la  an  action  of  foridble  eatrj  and  detainer,  for  the  pnrpoae  of  determining  th« 
meamre  of  dunagw  llie  Jnry  may  not  only  look  to  the  Tiolallon  of  the  [dainUff's 
rigfat  ftnd  tbe  manner  in  whleh  it  wai  done,  bnt  to  anj  aotnal  lnoonT«nience  or  ex- 
penMfaa  may  hare  Inonrred.ai  a  dlreat  oonseqnenee  of  the  nnlawfal  aet  of  the 
defendant    White  ■.  Suttle,  1  Smin  (T^nn.),  169. 
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bearing  trees  is  to  be  estimated  with  reference  to  what  they 
are  worth  on  the  premises  in  their  growing  state,  and  not  as 
taken  np  and  removed  from  the  place.  (/) 

So  the  valne  of  growing  timber  is  what  it  was  worth  at  the 
place  where  it  stood  when  the  trespass  was  committed,  not  what 
it  would  have  been  wcrth  if  differently  Edtaat«d  in  other  parts  of 
the  coTmtry.  (g) 

And  in  an  actios  of  trespass  for  entering  npcm  the  plaintifTs 
dose,  and  carrying  away  the  soil,  the  proper  measure  of  damages 
has  been  held  by  the  English  Ooort  of  Ezdieqner  to  he  the  value 
of  the  land  removed,  and  not  the  expense  of  restoring  the  premi- 
eee  to  their  ori^^nal  condition.  (A) 

Bnt  where  ta-espass  was  brought  for  breaHog  and  entering  the 
plaintiff's  dweUing-honse,  and  taMng  and  carrying  away  certuu 
goods  and  chattels,  and  converting  and  disposing  of  the  same  to 
the  defendant's  oae,  it  not  being  averred  that  the  chattels  be- 
longed to  the  plaintiff,  the  jadge  who  tried  the  cause  directed  a 
verdict  for  the  trespass  only ;  and  on  a  motion  to  increase  the 
damages,  this  was  held  right,  (t) 

Nor  will  the  damages  be  allowed  to  be  ^ven  with  any  refer- 
ence to  the  defendant's  wealth  or  poverty ;  and  if  evidence  to  this 
point  is  admitted,  the  verdict  will  not  be  allowed  to  stand.  (J) 

Where  a  plaintiff  had  a  right  of  action  agaimt  defendant  for 
a  tortJOQB  entry  by  the  latter  on  his  lan^  and  committiDg  a  nui- 
sance thereon,  £h>m  which  damages  ensued,  and  thereafter  a 
release  was  given ;  it  was  held  that  this  discharge  extinguished 
all  right  of  action  not  only  for  the  original  injury  and  damages  up 
to  the  time  the  release  was  given,  bnt  for  all  fntore  damages. 
That  if,  however,  the  defendant  had  placed  the  nuisance  on  his 
own  land  and  the  plaintiff's  demand  was  for  consequential  dam- 
age only,  a  discharge  of  the  plaintiff  would  not  have  estinguished 
the  right  of  action  for  future  damages,  [k) 

We  have  already  seen  that  where  the  injury  consists  in  im- 
properly flooding  the  land  of  another,  the  law  presumes 
[137]  nominal  damages,  even  if  no  actual  damage  be  proved ;  (1) 

(/)  UlteliaU  «.  Billliig«l«;,  11  Ala.,  (i)  PritoUrd  c.  Lang,  S  ifen.  AWdt., 

891.  flee. 

is)  Iv«v  A  HcQaem,  It  Ala.,  408.  (i)  Myen  v.  Maleolm,  fl  BiU,  9S3. 

<A)  JoneiKQcH>da7,8JrM>.<tn'.,14fl.  Qc)  Tedder  •.Tedder,!  ijmio,  367. 

(1)  Cory  f.  SUmo,  S  Imd.',  88. 
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and  BO  if  vater  be  -wrongfiill^  diTorted  from  a  mill,  or  a 
water  coarse  be  obstmcted,  nominal  damages  will,  at  all  erenta, 
be  awarded.  (2) 

So  it  ia  not  nececBary  for  the  plaintiff,  in  an  action  for  tbe 
direnion  of  a  water  course  to  show  that  he  has  snetained  Bpecifie 
damage  thereby;  he  may  recover,  notwithstanding  he  has  Bn»- 
boned  no  actual  or  perceptible  injury,  (m)  (1) 

In  MasBachofietts,  where  an  action  was  bronght  for  an  injnry 
to  the  plaintiff's  mUl,  by  caosing  the  water  to  flow  back  on  it, 
the  judge  instmctod  the  joiy,  that,  if  the  plaintiff  prored  hia  mill 
to  have  snstained  any  actual  perceptible  damage  in  conseqnoace  of 
the  defendant's  act,  he  was  entitled  to  recover,  bnt  that  for  a  tha- 
foe&c  injnry  or  damage  to  be  inferred  from  the  obstmction  of  the 

(I)  BtriuMi  •.  HiuMjr,  8  Fairf.,  40T.         (m)  Fuk«*  fi.  Qricwdd,  11  Gonn.  288. 
Fwkw   «.    Giliwold,    11    Ootm.,    ftSS.      Bowen  •;  Hill,  1  Bing.  S.  C.  6*9. 
Bt*aeh  V.  Doftn«,  18  Oomi.,  aSS. 

(1)  CIutfi«ld  «.  Wilson,  SI  Fi.,  eTO.  In  an  Mtlon  on  the  ettse  for  dknugw  to  tb« 
pb^tdfl*!  BBw-mill  and  other  propertj,  occftooiMd  bf  the  40t  of  the  defendvit,  in 
ooutraotbg  »  dam  and  dike  below  Ntoh  mill,  and  Ihareby  eaudjig  the  water  to  flow 
biak  upon  the  t"IH,  and  rsndering  it  ln«apable  of  being  naed,  the  pUlnHffk  ue  only 
entitled  to  leooTv  the  ralne  of  the  qm  of  their  mill  during  the  time  they  wero 
noBOwrily  deprived  of  the  oae  of  it,  and  the  amoDDt  tt  wu  permanently  dimiiudied 
is  Tilse  by  the  erection  of  Uie  dim.  They  oaioot  recover  the  amount  of  a  Ute 
npon  law-log*  on  hand  at  the  bune  of  the  mnry,  nutalned  alUier  in  eonaaqnenoe  of 
a  deterioTstian  In  thdr  valna,  or  by  I  d^eeaion  In  the  market  price.  Walrath  v. 
Bedfleld,  11  Jar&  {If.  Y.),  868. 

In  a  eomplunt  for  flowing  lands,  damage  can  be  awarded  only  lor  the  eflleett  of 
the  dam  described  tit  the  oomplainti  The  damaget  ariring  from  other  dama,  although 
auxiliary  to  the  one  oomplalned  o^  cannot  be  eonildered  by  the  jnry.  Underwood 
V.  North  Wayne  SeyOie  Factorf,  88  Jf*.,  78.  For  other  oasea  on  flooding  land*.  Me 
Bryant  v.  OUdden,  80  Me.,  SB ;  Lawreuoe  t.  The  Great  Northern  Eailway  do.,  IS  Q. 
£.,648. 

There  U  some  oonfllot  of  anthority  on  the  question  whether  In  an  ao&m  for  flood- 
ing landi^  defendant  ean  be  allowed  for  benefit,  if  any,  oaueed  by  Qm  flowing.  In 
New  York,  in  an  actioa  of  this  kind  for  ii^uries  oaaa4ooed  in  tb*  oonstmotioD  of  a 
r^lroad.  It  was  held  proper  to  charge  the  Jory  that  Qie  rnle  of  damages  in  that  clasi 
of  oases  it  the  differenoe  between  the  value  of  the  pbuutiff's  premisea  before  tiie 
injiny  happened,  and  the  valce  imma^ately  after  the  mjiuy,' taking  into  the  aoooont 
Mily  the  damages  which  hare  reeolted  frtan  the  defendant's  acta.  Chase  «.  The  New 
Tork  Central  B^lnwd  Company,  24  £<trd.  (^'.  7.},  »S.  AU  allowanoe  for  beneflt 
was  also  denied  In  Gerriib  «.  The  New  Maitet  Ifannlaotnring  Company,  10  Fbtt.  (JV. 
B.),  478.  See  also,  TiUotson  ■.  Smith,  82  if.  H.,  DO.  But  In  Uaasaobnsettt,  in  an 
■etion  for  damages  occamoned  by  the  filling  np  by  the  defendants  of  their  land  lying 
a^acent  t«  that  of  die  pluntiff,  whereby  the  free  flow  of  water  off  Uie  plalntUfa 
land  as  formerly  ediUng,  had  been  ohstmeted.  It  was  held  tl^t  InatroMlona  to  ths 
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vater  by  the  defendant's  dsm,  he  was  not  answaable ;  and  on 
motion  for  a  new  trial  this  was  held  ri^t  (n)  (1) 

The  principle  of  the  common  law  in  cafiea  of  this  kind,  as  w« 
shall  see  hereafter,  in  regiu^  to  nnisances,  ia  that  socceiBiTe 
actions  can  be  brought  as  long'  as  the  obstraction  exists ;  and  in 
some  of  the  States  of  the  ttnion  an  attempt  has  therefore  been 
made  to  regnlate  the  subject  by  statnte.  So,  in  North  Oarolina, 
an  act  was  passed,  of  which  the  leading  feature  is  to  prevent  any 
action  being  brought  against  the  owner  of  a  mill  nnleee  it  be  first 
ascertained  on  petition,  by  the  verdict  of  a  jniy,  that  the  annnal 
damage  during  the  time  for  which  the  actioa  is  to  be  brou^t, 
amounts  to  the  sum  of  twen^  dollars  at  least  {o) 

Where  two  or  more  mills  are  entitled  to  a  ootamoD.  use  c^ 
■water,  the  owner  of  the  upper  mill  must  afford  the  lower  mill  a 
ffur  and  reasonable  participation  in  its  use.  If  the  injoiy  is  trivial 
the  law  will  not  afford  redress,  bat  it  will  int«apoBe  to  prevent  the 
lower  mOl  bdng  reddered  nseless  or  nnproductive.  {p)  And  in  a 
case  of  this  nature,  the  Supreme  Court  of  New  York  said,  that 
the  defendants  were  liable  for  the  use  of  the  water  beyond 
[188]  their  relative  proportion,  and  that,  in  estimating  the  daniage« 
the  jury  should  be  governed  by  this  principle ;  and  the 
damages  were  arrived  at  by  a  comparison  of  the  tolls  upon  the 
number  of  balrels  of  flour  actually  ground  by  the  plaintiff's  mill, 
with  the  number  that  he  might  have  ground  if  he  had  had  the 
use  of  the  water  to  which  he  was  entitled,  (j) 

In  a  recent  case  in  the  Qneen's  Sench,  where  in  an  action  of 


{»>  Thompwn  v.  Croekw,  9  Het,  BS.  0")  Wluaton'H  Sdwyn'a  HM  Priiu,  ii. 

See  «□  action  for  fioodlns  luids  In  Penn-  llSB;  Sftckrider  v.  Been,  10  J.  R.  341. 

BjrlTBDu,  Bel)  o.  CUntoct,  9  Watts,  119.  (?)  Merritt  v.  Brinckcrhoff,  VI  J.  R. 

(o)  QUU«m*;CuiB<kf,  ll/r(iMl,lD«.  SOS;  we,  alio,  Plattv.Boot,  ISJ*.  JtaiS. 


Jnry,  tliat "  Uicj  Hbonld  take  Into  condderatioi]  Uie  evIdeiiM  on  both  ddes  btaring  on 
tliiB  point,  and  if  they  were  tatlBfied  that  the  flUing  np  had  aotnaHf  1>enefited  the 
plaintiff'!  eaUta  In  anj  partionlBr,  thej  ghonM,  In  aaaseaiDg  the  d»mages,  nuke  an  al- 
loranoe  for  nioh  benefit,  and  gira  the  pUiuUff  aoch  anma  in  damages  as  they  firand 
upon  the  eridenoe  vonld  folly  indemnify  and  eompeneate  him  tot  all  Qie  damage  be 
badaotnaJlyaaabdned,"— Kereeorreet  Inther«.TheWinnidmmetC<]nip4U7,9CWA., 
17L    ToaUkeefFeetliBTOwer*.  MerriU,  8eftan.&r(FU),  M. 

(1)  To  a  like  effeot  with  the  ease  eited  In  the  text  is  Miott «.  Ibe  FUchbni^  B.  B, 
Co.,  10  Outk.  (Mom.),  191.  See  alio,  Borden  ■.  The  Mayor  of  Mobile,  SI  Al».,  S09 ; 
MeEboy  t.  Goble,  0  OUo  Bt.  R.  1ST. 
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trespaasfoT  entering  the  plaintiff's  cloee  &nd  destroying,  a. mill- 
dam,  the  defendant  jnstdfied  the  trespaa  on  the  groimd  that  he 
was  posaeeeed  of  a  mill,  and  that  a  stream  of  water  of  ri^t  floved 
thereto,  and  that  the  plaintiff's  dam  ohstmcted  the  flow  of  water 
to  defendant's  mill,  it  was  a^ed  whether  the  pl^tiff  sought  to 
recover  sabstaatial  damages ;  and  Mq  oonnsel  not  declaring  soch 
to  be  the  caae,  the  Lord  Ohtef  Justice  said  that  the  action  was 
broQ^t  more  to  try  a  right  than  to  recoTerdamages,  and  directed 
the  defendant  to  begin ;  and  on  motion  for  a  new  trial,  this  was 
held  right  <r) 

In  Fennsylvania,  where  a  parly  proceeded  in  the  Common 
Pleas,  mider  the  act  of  that  State,  to  obtun  the  right  to  enter  on 
land  of  a  diird  parly  to  m^e  a  railroad,  and  after  the  value  of 
the  land  of  the  plaintiff  was  fixed  upon,  but  before  jadgment  was 
given,  proceeded  to  enter,  it  was  held  titat  though  this  did  not 
tixcDse  the  tarespass,  it  took  away  all  pretext  for  vindictive 
damages.  («) 

It  is  settied,  that  the  right  of  an  owner  of  lands  to  the  enjoy* 
ment  thereof  ia  qualified  by  the  rights  of  o  there.  He  may  porsne 
any  lawful  trade,  but  he  cannot  create  a  nuisance  to  &e  premises  ' 
of  another.  So  he  may  dig  a  canal,  but,  in  so  doing,  he  has  no 
right  to  blast  rocks  ao  as  to  oast  them  upon  the  premises  of  a  tiiird 
party.  And  in  such  a  case,  where  the  plaintiff  does  not  claim 
exemplary  damages,  evidence  that  the  work  done  by  the  defend- 
ant was  performed  in  the  beet  and  most  careM  manner,  is  irrele* 
rant  and  inadmisBible.  (Q 

jQiere  is  a  class  of  cases  properly  belonging  to  this  branch  of 
our  subject,  where  actions  are  brou^t  by  reverrioners  for  in- 
juries to  their  inheritance,  the  remedy  being  by  an  action 
on  the  cose ;  (u)  (1)  and  to  these  we  shall  agun  allude  when  [  189  ] 

(r)  Chapnuuk   «.    Bcwaon,  April    IS,  now  «.  Rltchla,  8  Pick.,  iiS ;  W  tf  th« 

1S46.    Sjoiat,  ToL  x.,  287.  lesue  were  at  wUI  only,  U  was  held  that 

(i)  Barvey  «.  ThomM,  10  WatU,  flS.  tretpua  would  li«.    Nov,  however,  duo* 

(t)  Hars.CohoeaCa,  SCtnrufoel,  169;  theBeTUed  Statntes,  o.  60,  8  S«,  roquir. 

l^«aiaiu  ■.  C<Aoca  Ca,  %  Oomtlodt,  IflS.  Log  three  monthi'  notiea  to  be  given  in 

(h)    Iq    MaoaaehoMUa,  It  wai  held,  urder  to  determine  estAtw  at  will,  thla 

pKTiQiu  to  th«  reviuoQ  of  tiie  atatnteB  of  disdnctioii  ia  held  to  be  dooe  away,  and 

that  State,  that  the  owner  of  real  estate  ease  Is  confddered  the  propsF  remedy  for 

In  liie  poH«Mioii  of  a  levee,  other  than  any  hijin^  to  the  landlorifB  reverdonary 

■t  will,  conld  not  tn.tnt.ln  tr«KMUN  for  Intei«at  m  esbitea  at  will   bb  well  as 

U  injary  t«  hla  rererBonary  lutered^  otbera.  Frenoh  d.  Fuller,  2S  Pick.,  104. 
and  t£at  caw  wa*  die  only  reniedyi  I4»- 

(I)  OoeoftiromwriaMiiiuym^DtaliitbeMtlaaiMOTMingmlf  amolatjaf 
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treatmg  of  the  sabject  of  waste,  (v)  It  vaa  at  fint  doubted, 
whether  the  reTerdoner'e  remedy  was  not  limited  to  the  case  of 
an  absolute  and  permanent  diminntion  of  the  valae  of  the  prop- 
erty, and  in  an  action  for  erecting  a  w^  whereby  the  pliuotiff 'e 
lights  were  obetracted,  the  declaration  connting  for  the  plaintiff 
aa  teveTHioner,  it  was  insisted  that  a  temporaiy  nniBance  conid  not 
be  an  injury  to  the  inhoitance ;  hot  tJie  court  held  otherwiae, 
being  of  opinion  that  an  action  might  be  brou^t  by  the  tenant 
in  reepect  of  his  poflaeeaion,  and  by  the  landltnd  ot  reveiHioaeT  in 
respect  of  his  inheritance,  for  the  injury  done  to  the  value  of  it.  (u) 
And  it  is  now  well  settled  that,  if  the  act  complained  of  worke 
any  injnry  to  the  inheritance,  or  affects  in  any  way  the  reveraion- 
ers*s  tiUe,  the  law  will  lemanerate  him  in  damages.  (»)  (1)  But 
as  it  is  evident  that  injories  of  this  characteo- are  often  of  a  natnre 
veiy  difficult  to  be  estimated,  the  courts  have  nniformly  exhibited 
great  caation  in  requiring  the  fact  of  damage  to  the  rerenionary 
interest  to  be  clearly  est^lished  Thus  it  is  held  that,  in  acti(His 
of  this  natnre,  it  muBt  be  distinctly  averred  in  the  dedaration, 
that  the  act  complained  of  has  been  done  to  the  damage  of  the 
reveiBion,  or  must  state  an  injury  of  such  permanent  nature  as  to 
be  necessarily  injurious  to  the  reversion ;  (2)  and  where  a  verdict 
was  obtained  on  a  declaration  alleging  that  the  defendant  had 
constructed  a  wall  so  as  to  overhang  the  yard  of  which  the  plain- 
tiff  was  reversioner,  and  to  produce  a  water  drip  in  the  yard,  bnt 
without  ailing  any  injury  to  the  plaintiff's  reversionary  estate 


the  iamagpt,  If  Uie  aon-jolnder  of  the  oo-revenliiiicr  li  not  ]dMd«d  In  Bbatement. 
Pntntf  V.  Laphim,  10  OuA.  (Miut.\  881 

(1]  Schuable  *.  Eoehler,  SB  P*nn.  BL,  181.  llie  trne  rule  of  dunagts  In  an 
action  on  the  case  bron^t  by  a  rerenloiier  on  aeoonnt  of  Injury  done  to  the  preni- 
isw,  1b  the  amonnt  of  lijtury  done  to  the  eitat«  In  reTenton.  Dotro  k  Wllaon,  4  OUo 
at,  101.  » 

In  an  aotion  by  a  reveraoner  (or  damagsB  done  to  the  rererrion,  by  cntUng  off 
the  e*T««  of  •  bulling  belonging  to  him,  and  by  ereoting  8  wall  irlth  a  drip  orer 
Mb  prenuBea,  it  was  hM,  that  as  there  might  ba  repeated  aetiona  for  oontinning  the 
mdBBnee,  evldenoe  for  (he  porpoee  of  Bhowing  the  diminntion  in  the  aalable  value 
of  the  premiia  ahoold  be  rejected.  Bathlahlll  e.  Keed,  ffl  Sitf.  L.6B.,  811.  Bee, 
ftlao,  on  Uie  mwBiire  of  damages  In  theee  eaaee,  Bndtb  •.  Peel^  B  S*<ii.,  161. 

(3)  TiiuDuui  K  Ibe  Belvidete  Dckwar«  B.  B.  Ca,  1  ihrfetM- (K  ^},  SM. 
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and  interest  in  the  premisee,  the  judgment  vaa  arrested,  hj  the 
King's  Bench,  (y)  ' 

Bat  building  a  roof  with  'eavee  which  discharge  rain-  [140] 
water  by  a  spoat  into  the  adjoining  premieea,  is  an  injury 
ibr  whi(^  the  landlord  of  snch  premifieB  may  recorer  ae  rever^ 
sioner,  while  they  are  under  demise,  if  the  jury  think  there  is  ft 
damage  to  the  reyeraion.  (») 

60  again,  where  the  defendant,  being  a  lessee  for  years,  with- 
out  leave  opened  a  door  in  the  house  owned  by  the  plaintiff  aa 
landlord,  and  the  jnry  found  that  the  house  was  not  in  any  way 
weakened  or  injured  by  the  act,  the  court  refused  to  allow  a  -ver- 
dict  for  nominal  damages  to  be  Mitwed,  and  directed  a  new  trial 
to  be  had  on  ibis  point ;  saying, "  We  cannot  say  that  the  opening 
of  the  door  in  this  case  affscta  the  endence  of  the  plwntiff's  title. 
That  is  a  qaestion  of  fact."  (a)  And  so  a  reversioner  cannot 
maintain  an  action  on  the  case  against  a  stranger  for  merely 
entering  upon  his  land  held  by  a  tenant  on  lease,  though  the 
entry  be  made  in  exercise  of  an  alleged  right  of  way.  {b)  (1)  80, 
again,  it  has  been  held  that  the  obstmotloa  of  a  public  navigable 
river  is  not  a  damage  to  a  reversioQer  out  of  possession  of  premises 
abutting  thereon,  {o) 

Where  the  plaintiff  was  the  lessee  for  years  of  certain  prem- 
iaes  at  an  annual  rent,  with  liberty  to  ^g  half  an  acre  of  brick 
earth  annually,  and  covenanted  liiat  he  woidd  not  dig  more,  or 
that  if  he  did  he  would  pay  an  increased  rent  of  £875  per  half- 
acre,  being  after  the  rate  that  all  the  brick  earth  was  sold  for, 
and  a  stranger  dug  and  took  away  brick  earth ;  the  lessee  recov- 
ered against  htm  the  fall  value  of  the  earth  dug,  on  the  ground 
that  the  brick  earth  was  by  the  terms  of  the  lease  sold  to  the 
lessee,  as  well  as  that  the  tenant  would  be  liable  over  for  the 
waste  to  the  landlord ;  and  on  argument  this  was  h^d  right,  {d) 

We  come  next  to  the  subject  of  nuisances.  A  great  deal  of 
learning  will  be  fonnd  in  the  books  as  to  the  precise  nature  of  a 

(y)  JackMn  *.  Fiiher,  lJf.it  Bel,  SS4.  (A)  Baxter  e.  Tkvlor,  i  Batit.  it  Adei., 

(2)  Tnaker  v.  Newman,  11  Ad.  A  SO.,  IB. 

40.  (e)  Dobaon  v.  BlMkmore,  9  Q.  B.,  901. 

(a)Toimg«.Bpencer,  10£iini.(tCVM.,  (<Q  Attenoll  •.  Stevent,  1  Taunt.,  182. 


(1)  But  compare  TlnniiaD  v.  The  Belriden  Delaware  RaHrosd  Ca,  1  Dutchtr  {N. 
J.),  MB. 

10 
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nuisance,  and  as  to  what  can  be  bo  considered  and  treated,  l^t 
examination  woald,  however,  &11  beyond  the  limits  of  this  trea- 
tise. "  "Whatsoever,"  says  Blackstone,  {e)  "  nnlawfullj  an- 
[141]  noys  or  doth  damage  to  another,  is  a  naisance;"  and  the 
remedies  for  private  nnisancee  he  decUree  {/)  to  be, — "  an 
action  on  the  case  for  damages,  in  which  damages  only  are 
recoverable ;  and  an  afieize  c£_  nuisance,  by  which  not  only  are 
damages  recovered,  bat  the  nnisance  is  itself  abated."  (jr) 

The  ancient  real  action  which  abated  the  noisanoe,  is, 
as  will  be  readily  seen,  one  pecniiar  in  its  character ;  bat  the 
action  on  the  case,  which  simply  gives  damages  for  the  infringe- 
ment of  the  plaintiff's  right,  falls  strictly  within  the  dass  which 
we  are  now  considering,  of  disturbances  of  the  enjoyment  <^  real 
estate  as  vmdicated  in  the  ordinary  actions  of  trespass  or  case, 
and  the  measure  of  compensation  is  to  be  regulated  by  the  same 
principle.  (A) 

We  have  already  seen,  (i)  that  if  the  nuisance  is  so  general  as 
to  be  a  common  or  public  nnisance,  the  remedy  is  by  indictment, 
not  by  private  suit.  But  every  individual  who  suffers  actual 
damage  from  a  common  nuisance,  may  maintain  an  action  for  his 
own  particular  injury,  though  there  may  be  others  equally  damni- 
fied. It  is  essential,  however,  to  allege  and  prove  special  damage. 
80  it  waa  very  early  held  in  England.  Thus  in  an  action  for 
stopping  Qp  a  highway :  "  All  die  court  agreed  that  when  an 
action  arises  from  a  public  nuisance,  there  must  be  a  special 
damage ;  for  he  that  doeth  nnisance  is  punishable  at  a  suif  of  the 
public,  and  to  allow  all  private  persons  their  actions,  without 
special  damage,  would  create  an  infinite  and  endless  multiplicity 
of  suits."  {f) 

(e)  Book  HL,  ch.  L,  El.  (A)  To  bring  m  Mriie  of  nnlMnoe,  H 

(/)  Book  III,  eh.  18,220.  v&a  necetwry  that  the  pUintiff  ahoiUd 

(^)  ThU  latter  remedy  hiu  been  In  ebow  a  freehold  eetate  in  the  premisea; 

Hew   York  retained  and  Bimpltfied  (4  but  io  the  aclion  on  the  cue,  It  Is  only 

ir<n/.,  70  n.)  by  the  provialoMof  the  Re-  neeemiry  to  proTe  that  he  U  In  pos- 

TiBed&tatntes(PartlIL,Db.v.,tit]e4,ToL  Meeion.    Comes  v.  Harm.  1   Conutodc, 

2,  ibS),  vhiub  prescribe  the  form  of  the  323.    The  remedy  by  aeoize  of  amsance 

writ,  directing  the  jury  that  Intfiiiret  of  bas  long  been  obsolete  In  England,  acd 

the  nnisance,  IF  they  find  for  the  plaintiff  there  Is  said  to  have  been  bat  one  8Qch 

to  assess  tbe  damages ;  and  which  alao  writ  prosecuted  in  New  York.    Einti  c 

declare  that  the  judgment,  in  case  the  McNeal,  1  Senio,  4SS. 

plaintilf  prevails,  sbaU  be  as  heretofore  (i)  AnU,  30  and  S!,  and  cases  there 

aeonBtomed,  that   the    nulBanoe  be  re-  dtecL 

moved,  and  that  the  plaintiff  reooTcr  the  (j)  Iveson  v.  Moore,  1  Balk.,  U. 
damages  occasioned  thereby. 
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So,  too,  in  this  country :  "  If  a  person,*'  said  the  learned 
Ohancellor  Walworth,  in  the  Court  of  Errors  in  New 
York,  (i)  "  Bostains  no  damages  by  the  erection  of  a  nniaance,  [  142  ] 
whether  direct  or  coniteqiiflntial,  bat  that  which  the  law 
preaameB  every  citizen  to  Einstain  :  becanse  it  is  a  common  nni- 
sance,  no  action  will  lie;  but  every  individual  who  receives 
actual  damage  trtyia  a' nuisance  may  maintain  a  private  suit  for 
liig  own  injury,  although  there  may  be  many  others  in  the  same 
situation.''  {I)  Zt  has  been  qneetioned  whether  the  injory  from  a 
nuisance,  to  authorize  a  private  suit  must  be  direct,  or  whether  a 
consequential  injury  would  suffice ;  but  it  seems  now  settled  that 
it  is  Bofficient  it  peoaHair  or  gpeoial  damage  result  there&om, 
though  it  b«  consequential  and  not  direct.  So,  where  in  conse- 
quence of  the  defendant's  mooring  a  barge  across  a  canal  the 
plainti&  were  obliged  to  cury  their  goods  overland,  (m.)  But  a 
ehum  for  damages  against  a  turnpike  compauy,  arising  from  the 
plaintiff's  no^  att&r^/Hnig  at  certain  times  to  travel  a  public  high- 
way becanse  of  its  general  badness,  is  hypothetical,  and  does  not 
oonstitnte  such  pecnliar  damage  aa  to  ^ve  a  private  action  for  a 
public  nuisance,  (n) 

And  in  Oonnecticnt,  where  the  grievance  compluned  of  con- 
sisted in  the  erection  by  the  defendant  of  a  dam  in  a  pnblic 
navigable  creek,  by  meaos  of  which  the  plaintiff  was  prevented 
from  passing  along  such  creek  from  hie  residence  above  to  the 
land  below,  aud  the  converse,  it  was  held  that  such  obstruction 
was  not  the  subject  of  a  private  action,  (o) 

The  general  principle  which  we  have  heretofore  considered  {p) 
linuting  liability  for  dranages  to  those  consequences  of  the  act 
complained  of  which  a  due  exercise  of  caution  could  not  avoid 
or  obviate,  has  been   applied  to   nuisances  ;  and  it  is    well 

fk)  lAnrfiii; «.  Smith,  4  Wmd.,  9.   Se«,  by  indiatraeDt.    ConncUi  of  Reading  «. 

ft1»o,  to  S.  P.,  landng  «.   Wuvall,   0  ConuDODirealth,  II  P<nn.  State  A.,  190. 

Denio,  818,     Dougherty  v.  Banting,  1  (l)  Sea  People  v,   Corporetion  of  Al- 

Saitd.  Bup.   Ct.  Ao).,  I;   and  see  also,  bany,   II  Wmd.,   BSS,   to    aame    point. 

Fint  Baptist  Chnrcti  v.  Bch'7  A  Troy  R.  Allen  e.  Oimond,  B  Eatt,  4 ;  and  3(«rj  v. 

R.,  6  Barb.  8.  C.  R.,  79.    IrwSn  »,  Diion,  Hammond.    4    Ohio,    818.       SlmraoD    v. 

9  Howard,  \0.   See  the  eobjeet  oonaidered  St»Tj,  S  GrttiUtaf,  Its.    City  of  Qeorge- 

in  Dobaon  e.  BUckmore,  9  Q.  B.,  991 ;  town  v.  Alexandria  Canal  Co.,  It  Ptt^t, 

-where  it  le  held  that  tbeobetrnction  of  s  91.     In   South    Carolina,  eea  Carey  v. 

public  navigable  river  is  not  a  damage  Bnx^e,  1  HUft  Rep.,  865. 

toamwrninur  outo/poinnionofpram-  (m)  Rofc  a.  HIlea,  4  Jf.  it  &,  101. 

{(M  abutting  thereon.    Bo  in  regard  to  (n)  Baxter  r.  Winooaki  Toropike  Co., 

mandamua,  If  a  nniaanoe  ie  not  more  SS  verm.,  114. 

injorioiw  to  the   relaton    thui  to  the  (0)  Seeley  v.  Kahop,  19  Cbnn.,  IS8. 

inhabitants  at  large,  the  remedy  ii  only  \p)  Anti,  BG. 
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[148]  settled,  that  to  entitle  the  plaintiff  to  an  action  for  damages 
reealting  from  this  cause,  he  must  be  able  to  shoT  that  he 
acted  with  common  and  ondinarj  cantion,  or,  at  all  erents,  that 
his  want  of  care  has  not  increased  the  injniy.  (1)  So  in  the  Kin^ 
Bench,  where  Uie  plaintij^  who  was  riding  TicJently  on  a  pnblic 
hi^way,  was  thrown  down  and  injnred  by  me^ns  of  an  obstruc- 
tion plat^  tliere  by  the  defendant,  it  was  proved,  that  if  the 
plaintiff  had  not  been  riding  Tery  hard  he  might  have  seoi  the 
obstruction  and  avoided  it ;  and  on  this  groond  be  failed  to  recover. 
Lord  EUenborongh  saying,  "  A  parfy  i»  not  to  east  himself  npra 
an  obstmctioQ  which  has  been  made  by  the  fault  of  anotiier,  and 
avail  himself  of  it,  if  he  do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  ri^t ;  one  person^  b^ng  in  the  faolt  will 
not  di0pense  with  anotiier'a  using  ordinary  care  for  himBem**  (^ 
And  the  same  principle  has  been  recognized  in  various  caaee  in 
England  and  in  this  country,  (r)  We  shall  have  occasion  to  «8i- 
sider  this  subject  again  when  we  come  to  speak  of  the  measnrs 
of  damages  in  oases  of  trespaae  generally.  («) 

In  a  case  in  HasaaohnsettB,  where  an  action  on  the  caae  wu 
brought  for  a  noisance  upon  the  plaintiffs  land,  occaaionod  by 
tbe  discharge  ctf  impure  water  &om  the  defendimf  a  brewery  into 
the  plaintifTs  clay  pits,  through  a  drain  which  the  defendant  dng 
from  his  premises  to  those  of  the  plaintiff,  it  appeared  that  the 
water  had  become  so  stagnant  and  offensive  as  to  be  compluned 
of  as  a  nuisance,  and  that  the  Boston  Board  of  Health  had  ordered 
one  o£  the  clay  pits  to  be  filled  up  by  the  pluntiff ;  and  it  was 
held  that  the  expense  of  filling  np  the  pit  shoold  be  included  in 
the  Baseasment  of  damages.  (Q  (9) 

In  Fennsjlvania,  it  has  been  decided  that  in  an  action  on  the 
case  for  a  nuisance,  the  defendant  could  not  be  made  liable  for  an 

<q)  BQttflrfleld«.PorTe>ter,IlAu(,60;  Ooiut  of  EsoheqiMr,  in  BridM  v.  Tbt 

Grille  •.  Holton,  S  La.  Ann.  B.  48.  Gmiid  J.  a  Co.,  3  Mf*.  *  WkU.,  IM; 

(r)  Flower  >.   Ad&m,   %   TamU.  SU;  and  alio  lo  Davie*  «.  Uum,  10  JAa  < 

"    '  -       Smith,  S  Pieierifig,  021.  Wlie*-  HWt.  MO. 


vaa  ezpreedy  recogoiitid  bj  tha  >'!"gi'»>' 


i;i 


Poet,  ch.  xnn. 

Shaw  •.  Canuniikey,  1  Put.  Tt. 


(1)  But  Ke  Tie  TlekBbnrf  A  Jaekwn  BsUroad  Cb.  *.  Patton,  81  Mit*.  IH; 
Eembaolier  d.  Tbe  Cleveland,  Cokmbna  A  C9nelna«tl  R^lroad  Ca,  S  OMio  8L 
17»i  The  Central  BaUroad  Co.  >.  Moore,  4  Zofa-.  (JIT.  J.),  824. 

(2)  Compare  Carhart  v.  The  Aubom  Oat  Light  Companj,  tt  B»h.  (If,  Y.)  Wl. 
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emmeooB  ojouion  that  a  dam  erected  b7  him  was  in  proper  order 
for  the  pawage  of  T^aela.  (u) 

In  dte  same  State  conseqaential  injuries  to  property  to 
-which  a  private  alley  w  not  appurtenant,  kre  inadmieaible  [144] 
in  evidence  in  an  action  for  a  niuBance  doBtroying  the  use 
<tfthe  alley,  (v) 

"  "Every  oontinaanoe  of  a  noieance  is  held  to  be  a  freah  one, 
and  therefore  a  fre^  action  wUl  lie."  (w)  "  And,"  saya  Black- 
stone,  (0)  speaking  of  the  same  enbject,  "  very  exemplary  damages 
will  probably  be  g^ven,  if,  after  one '  verdict  against'  him,  the 
defendant  has  the  hardiness  to  continue  it"  (j/)  On  this  gronnd, 
that  snit  can  be  brought  toiieB  qwjUes,  it  has  been  decided,  that 
in  an  action  on  thfa  case  for  a  nniaance,  damages  sustained  subse- 
quent to  the  bringing  of  the  action,  are  not  recoverable,  (e) 

Bi  regard  to  permanent  or  continuing  nnisances,  it  has  been 
questioned  how  fu-  the  defendant  ie  liable  after  he  has  parted  with 
the  possession  of  or  the  title  to  the  premises.  As  a  general  rule, 
the  erector  of  the  nuisance  is  answerable  for  the  continuance  of  it, 
not  only  where  he  has  demised  the  property  with  nuisance  on  it, 
reserving  rent,  but  where  the  erection  was  made  on  the  land  of 
another,  and  though  he  has  no  right  to  enter  for  the  purpose  of 
removing  it.  (a)  On  this  point  it  has  been  held  in  New  York,  that 
where  the  defendant  has  conveyed  the  lands  on  which  the 
nniaance  had  been  placed  by  him,  and  surrendered  the  [145} 
possession  to  his  grantee,  before  the  time  when  the  plaintiff 
acqoired  title  or  possession  of  the  lands  which  were  eubeeqnently 

M  Bondi «.  Walter,  10  WaiU,  8S.  Holmei  p.  WUbod,  10  A.  <£  £.,  603.    Sts- 

(«)  Tinminlarinnnni  of   EeDjalngtcn   «,  pie  t.  Spring,   10  Matt.,  "li.      Fisli  o. 

Wood,  :0  Penn.  Statt  R„  98.  Dodge,  4  Dmio,  811.    Bnt,  thongh  thera 

(«)  8   Blujk.   Com.,  S2a     Vedder  v.  U  ■  legal   obIlg»tioD  to  ducondnne  & 

Tedder,  1  Denio,  St7.    8o,  also,  in  New  trespus  or  lemoTe  &  nniMDce,  no  inch 

Jtney,  Delaware  &  Rsritan  Canal  Co.  obligation  llee  on  a  trespagser  to  replace 

*.  Wright,  I  ZabritkU,  4M.  what  he  had  pull«d  down  or  destroyed 

(x)  Book  III.,  oh.  18.  upon  the  land  of  another,  though  he  is  - 

(y)  "If  a  party,  Bgai  art  whomaTer-  liable  in  treepaai  to  compeneate  in  datn- 

diet  in  an  aotloii  of  Ihti  kind  haa  been  aeea  for  tiie  lo«  anatidDed,    Therefore, 

Teoovered  doea  not  abate  the  nniaance,  where  the  owner  of  a  coal  mine  exaiva- 

•notliCT  ««^n  nay  be  bronghtfo*  ton-  ted  ai  &r  a*  tlie  boundary,  and  oontin- 

Unniikg  the  nnlaaDce,  in  wbloh  the  jnry  ued  the  exenTsUon  wronghiUy  into  the 

nil  ha  dir«fll«d  to  AriTfl  lanra  danuffaa"  n^iirhboriiKr  mine.  leaTinir  an   anertairA 


Cram  nniaance*  afto'iuit  bronght.    Ana  boring  mine,  he  wa«  not  liable  i 
•ee,  to  8.  F.,''nulyer  «.  Brook^  11  Oluo,  omittmg  to  cloee  np  the  apertnre  on  hit 
4S).  neighbor'B  soil,  though  continuing  dam- 
fa)  BoMW^ii.Prior.  ia  JTod,  «SB;  1  ageremtlted.     Cleggv.Doarden.IS  Q.£., 
LirdRayn.,n\*:  andS  £r<iU.,4S0:  S.  a  57S. 
TbompMn  v.  Oitwon,  7  Mm.  i  W.,  4M. 
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injured,  and  vitboiit  aoj  covenant  of  warranty,  or  agreement  to 
aphold  the  grantee  in  Uid  occupancy  of  the  premises,  no  action 
will  lie  against  Bacli  former  owner  and  erector  of  the  nniaance. 
Bat  though  the  defendant  is  oat  of  possesaion  at  the  time  the 
injury  was  committed,  and  anotiher  person  has  the  entire  poBsea- 
sion,  atill,  if  the  defendant  was  the  erector  of  the  nnisance,  and 
owner  of  the  premises,  and  nnder  any  agreement  to  nphold  the 
occupant  in  possession,  or  if  he  have  conveyed  the  premises  with 
warranty, — ^the  action  will  lie  against  him  on  the  ground  that,  by 
Bach  relatioQ  with  the  occnpant,  he  has  affirmed  the  continnance 
of  the  nnisance,  and  that  it  m&j  be  said  to  be  a  continaance  by 
himself;  and  in  each  case  he  is  liable,  of  conne,  for  damages  sab- 
seqnent  to  the  coaveyaiux  and  down  to  the  commencement  of  the 
8nit.(&) 

Injuries  to  real  estate  are  sometimes  redressed  by  actions  oi 
trespass  de  bonit  aaportaiu,  or  trover,  as  in  the  case  of  coal  minea, 
or  deetmction  of  growing  trees ;  (o)  but  Hob  class  of  cases  will  fall 
most  properly  under  &e  head  of  torts  to  personal  property. 

It  would  be  improper,  while  speaking  of  trespasses  to  real 
property,  to  omit  mention  of  the  right  ^ven  by  the  English  law 
to  diBtrain  beasts  doing  damage,  or  in  the  old  Noiraan  French, 
"  damajfe/eaaaiU."  The  right  is  Btrictly  limited  to  the  time  when 
the  beasts  are  actually  committing  the  trespass :  "  The  beasts  must 
be  dfunage-feasant  at  the  time  of  the  distrees ;  and  if  they  were 
dam^;e-feasant  yesterday  and  again  to-day,  they  can  only  be  dis- 
trained for  the  damage  they  are  doing  when  they  are  distrained. 
And  if  many  cattle  are  doing  damage,  a  man  cannot  take  one  of 
them  as  a  distreBS  for  the  whole  damage ;  but  he  may  distrain 
[  146J  one  of  them  for  its  own  damage,  and  bring  an  action  c^ 
trespass  for  the  damage  done  by  the  rest."  (^ 

Another  class  of  injnxieB  to  real  estate,  according  to  most  of 
the  syetemB  which  derive  their  origin  from  the  Englifih  jiiriBpra- 
dence,  is  taken  under  the  special  protection  of  the  statute  law, 

on  thedemliedeloae,  ittrMheldOiBttha 
plAJDtiff  wH  entitled  to  nominal  dam*- 
gsB,  though  no  proof  of  the  ralue  ni 
givtn  at  the  trl»L  Cott«rill  .,  Hobby, 
there  cited.  A  anbieqaent  pnrohaser  of  4  Bant.  <f  Cnt.,  46S.  Bee  Wild  «.  Bol^ 
premiaea  injured  b;  a  niuunoe  erected  9  Meet,  i  Welt.,  973;  Morgan  c.  Povdl, 
preTioni  to  bii  pnrchaae,  baa  k  remedy  S  Q.  B.  Bm.,  SIB ;  Martin  v.  Porter,  S 
for  the  injury  oceaaloned  bj  the  eontin-  Meat,  (t  WalU.,  Sfil ;  and  vidt  potl, 
oaneeofUienDiaaace.    Bradyp.  Weeka,      Chap.  XXIL 

S  Barb.  8.  0.  S,,  157.  [d)  Hosklns  «.  Bobbins,  8  Saiad.,  SVl ; 

'  (e)  So  where  a  reTsrttoner  brought  Vatpar  a,  Edwarda,  19  Mod.,  660  ;  Clsm- 
troTOr  againit  hii  tenant  for  onttuiK  ant  p.  Hilnw,  8  £tp.,  96 ;  Wormw  ■. 
tome  branches  off  of  die  treea  growing     Bigga,  %  Car.  ct  JEir.,  SI. 
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and  redreesed  by  the  infliction  of  doable  or  treble  damages ;  but 
of  these  we  shall  speak  when  we  come  to  the  subject  of  damages 
fis  regulated  by  etatutee. 

We  close  this  subject  with  the  coUaideration  of  "Waste. 

"  Waste,  vaetwm"  Bays  Mr.  Justice  Blackstone,  {e)  "  is  a  ^il 
or  destruction  in  housee,  gardens,  trees,  or  other  corporeal  here- 
ditaments, to  the  disherison  of  him  that  hath  the  remainder,  or 
reversion  in  fee  simple,  or  fee  taiL"  This  subject  might,  perhaps, 
be  classed  among  actions  for  the  recovery  of  real  estate ;  bnt  as 
the  proceeding  does  not  always  result  in  a  change  of  the  property,  I 
have  thought  it  more  properly  clasufied  among  suits  brought  for 
interferences  with  its  enjoyment.  The  punishment  for  waste  was 
by  common  law,  and  by  the  statute  of  Halbridge,  (/)  only  single 
damages ;  but  by  the  statute  of  Qloucester  {g)  it  was  provided 
that  the  tenants  therein  mentioned  should  forfeit  the  place 
wasted,  and  treble  damages  to  Lim  that  had  the  inheritance. 

At  common  law  the  action  of  waste  lay  against  tenants  in 
dower  and  guardians ;  and  the  better  opinion  seems  to  be  that  it 
also  lay  against  a  tenant  by  the  courtesy ;  (A)  but  by  the  statute 
of  Marlbridge  and  the  statute  of  Gloucester,  above  referred  to,  it 
was  given  against  every  person  holding  a  tease  for  life  or  lives,  or 
for  years ;  and  by  the  latter  act,  the  damages  which  before  were 
angle,  were  in  the  cases  specified  in  that  statute  trebled,  (t) 
Damages  were  not,  however,  recoverable  for  waste  com-  [147] 
mitted  pending  the  suit ;  and  these  were  given  in  an  action 
of  eetrepement.  {j) 

In  New  York,  an  action  for  waste  is  given  by  statute  (i) 
against  guardians,  tenants  by  the  conrtesy,  tenants  in  dower,  for 
life  or  years,  or  their  aflsigns ;  and  by  the  same  statute,  if  default 

(«)  CommeDt.,  Book  n.,  obAb.  IS,  |  S,  fiiU  damagt,  and  ilull  be  pnnUbed  by 

SSi.    See,  aleo,  the  oommon  Ulw  iritli  smerdemeDt  grievoUEly." 

regerd    to   Wute    very  learnedly    ex-  BlattUa  Oloveutt'.    Stahitee  made  at 

SDonded  by  Lord  Chief  JubUm  Eyre,  In  GloQce»ter,  6  Edw.  L,  A,  D.  I27a     "  It 

effemn  v.  Blahop.  1  But,  it  Fuil.,  120  ;  is  provided,  alio,  that  a  man  from  henoe- 

and  Story't  Eqniln  JuHi.,  g  800.  forth   thtil  have  »  irrit  of  waste,  ^, 

(/)  S8  Hen.  Ill,  chap.  88.  against  him  that  boldeth  by  law  of  Eog- 

£M  6  Edw.  I ,  chap.  6.  land,  or  otherwise,  (or  term  of  life  or  for 

)  8«yer  an  Damages,  cbap.  1,  >9 ;  term  of  years,  or  a  womso  In  dower. 

St,  SS9,  SOe,  145,  SOO;  BL  Com.,  IL,  And  he  which  shall  be  aUained  of  waste 

38S,  chap.  18.  shaU  leese  (pmb)  the  tUog  Out  h*  balb 

(i)  StatviiMH  di  Mtirlbvrgi.      Statntea  wasted,  and  mortottr   thall  rttompatle 

made  at  Marlbridge,  GS  Hen.  10.,  A.  D^  thrUe  to  much  a«  Uit  mute  thall  U  taxed 

ISS't,  chap.  98,     '' Also,  Fermon,  during  at," 

tbdr  terma  shall  not  make  waste,  &c,  (I)  Sayer  on  Damage*,  chap.  9,  SI, 

4e.,    •    ■     which  Udng  It  they  do.  and  (i)  2  R.  S.,  936,  Part  UI.,  chap,   v., 

thereof  b«  eonncted,  they  shall  yield  tdL  fi. 
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be  made,  or  if  any  iaaae  of  fact  is  awarded,  *'  the  jury  ihat  inqnire 
of  the  waste  done,  ehall  also  BBBeas  the  damages  occasioned 
thereby."  If  the  action  be  brought  b^  anj  other  than  a  tenant 
in  common  or  joint  tenant,  the  plaiatiff  recovers  the  place  wasted, 
and  treble  the  damages  assessed  by  the  jury.  If  it  be  brought  by 
<  a  tenant  in  common,  or  joint  tenant,  ogunst  hia  co-tenant,  the 
phuntiff  may  elect  to  take  treble  damages  or  to  have  partdtion  of 
the  premises ;  and  in  case  he  elects  the  latter,  the  object  is  to  be 
effected  by  actnal  partition  or  sale,  and  in  either  case  die  single 
damages  fbnnd  by  the  jary  are  to  be  deducted  from  the  d^end- 
ant's  share.  (2)  Damages  were  not  recoverable  at  common  law,  as 
we  hare  said,  for  waste  committed  pending  the  action  of  waste  ; 
and  this  is  provided  for  by  the  same  statnte  which  declares, 
that  afler  the  commencement  of  any  action  for  the  recovery  of 
land  or  for  its  pOBSession,  the  conrt  may,  by  order,  restrain  the 
defendant  from  committing  waste;  but  in  the  action  of  waste 
itself,  the  positive  language  of  the  above  proviflion,  probably  goes 
far  enongh  to  give  damages  for  waste  committed  pending  the 
suit    The  effect  of  this  statute  has  been  said  {m)  to  be  to  give 

the  Supreme  Court  the  same  power  to  restrain  and  prevent 
[148]  waste,  which  is  eieroised  by  the  Court  of  Chancery ;  and 

in  this  case,  and  in  another,  (n)  it  was  held  that  the  order 
might  be  made  eapoHe.  And  in  a  later  case,  it  has  been  said  (o) 
to  be  a  copy  of  the  statute  of  Marlbridge.  (j))  Lidependent  of 
the  statute,  however,  there  is  no  doubt  that  an  action  on  the  case 
can  always  be  maintained,  in  which  the  party  injured  will  recover 
the  damages  which  he  has  aetually  suetcuued.  (j)  In  such  a  pro- 
ceeding, however,  the  forfeiture  of  the  place  wasted  is  wwved, 
at  least  as  far  as  the  proceeding  itself  is  concerned. 

The  question  whether,  as  matter  of  law,  waste  has  been  com- 
mittee^ is  very  closely  connected  with  the  question  of  damages  in 
this  action ;  and  on  this  poiut  many  cases  hav^  been  decided. 
But  the  inquiiy  does  not  come  properly  within  the  scope  of  the 
present  work,  (r) 


'    (/)  By  1  R.  S,,  141,  Id  edition,  remain-  (p)    As  to  «8ti'et>enieiit  of  i 

dermsD   and   reverdoneni    mnjr    bring      PeDDaylTBnlB,  ue  UlcklnHni'B  ] 
wwte,  notwithstandbig  an  interreaing      Hicholsoa,  2  Fealn, 


ettate  for  yean,  (q)  WlnahlpH.  Pitts,  8  Paigt,  289. 

(tn)  Savage,  J.,  in  the  People  v.  Alber-  (r)  For  caaes  of  thli   natnre,  see  Co- 

ty,  II  Wimd,  162.  mvn'i    Digeat,    tit    Wa«te;     RarriBoD'a 

(n)  Burto.  Phillip*,  8  ITMvi, 42S.  l>ig««t;    and  Llvlngaton  *.  Keynoldi,  26 

(o)  By  Ndaon,  J.,  in  Carria  v.  Ingalla,  Wend.,  118, 
12  WtfuL,  Ta 
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In  MvBBcliaaettB,  treble  damages  are  ^ren  for  waste,  and 
they  may  be  recovered  in  an  action  of  debt  («)  And  tbe  statute 
of  GIoQceeter,  in  regard  to  waste,  has  been  declared  to  be  a  part 
of  the  law  of  tbe  State,  except  in  regard  to  tenants  in  dower.  {£) 

"  It  is  common  leanung,'*  said  Heath,  J.,  in  the  English  Com- 
mon Pleas,  (u)  "  that  every  lessee  of  land,  whether  for  life  or 
years,  is  liable  in  an  action  of  waste  to  his  lessor  for  bU  waste 
d<me  jon  the  land  in  lease,  by  whomsoever  it  may  he  committed." 
And  this  has  been  recently  recognized  in  !New  York,  (v)  And  so 
where  land  had  been  demised  to  tbe  plaintiff  at  an  annual  rent, 
for  years,  with  liberty  to  dig  half  an  acre  of  brick  earth  ammally, 
and  the  lessee  covenanted  that  he  would  not  dig  more,  or  if  he 
did,  that  he  would  pay  an  increased  rent  of  £375  per  half- 
iwre,  "being  after  the  same  rate  that  the  whole  brick  [149] 
earth  was  tddfm"  and  a  stranger  dug  and  took  away 
brick  earth,  it  was  held  that  tbe  lessee  shonld  recover  of  him  the 
fiiU  valne  of  it,  on  the  ground  that  the  brick  earth  was,  by  the 
terms  of  the  lease,  sold  to  the  tenant,  as  wdl  as  that  he  woold  be 
liable  over  for  the  waste,  to  his  landlord. 

Li  the  action  of  waste  it  was  ori^nally  neceasaiy,  in  order  to 
entitle  the  plaintiff  to  judgment,  that  the  damages  found  shonld 
be  something  more  than  nominal ;  and  the  sum  of  three  diillingB 
and  fourpenoe  appears  to  have  been  arbitrarily  fixed  on  as  the 
mJTthnnm  of  damage  which  wotihi  authorize  a  party  to  bring  - 
such  acti<HL  (w)  This  doctrine  has  been  in  England  extended 
to  the  action  on  the  case  for  injoiy  to  the  reversion,  though  not 
in  reason  applicable,  (a))  The  commutation  was  originally  in- 
troduced on  the  ground  that  in  the  action  of  waste  the  place 
wasted  was  forfeited,  and  it  was  thought  not  just  that  tbe  tenant 
should  forfeit  hia  estate  for  eveiy  trifling  act  of  waste ;  but.  in 
actions  for  injuries  to  the  reversionary  interest,  the  injury  com- 
plained of  may  be  merely  that  the  act  in  question  -will  per- 
haps be  afterwards  relied  on  as  evidence  of  the  tenant's  absolute 
property  in  the  tenement;    here  the  object  of  the  action  is 


(>)  B««d  R  DsTb,  9  Fitk.,  G14.  (h)  AtMntU  «.  Staren^  1  TUunt,  isa 

(t)  SMkett  •.  Saokett/  B  Pwk.,  St)».  and  108. 

Bm  Paddleford  *.  Psddleford,  7  i'tci.,  (■)  Cook  *.  CbampUn  Tnniportatloa 

IfiS,  (LDd  partioDUrlj  Mto  what  i*  vatte.  Co.,  1  Dmio  R.,  81. 

In  FenniyliaiilB,  at  to  what  b  waste,  lea  (k>)  Got'f  of  Harrow  School  «.  Alder- 

EanlDgi  V.  CnmcUeton,  S  rtotM,  261,  ton,  S  A  it  P.,  VL 

and  Shalt  >.  Barker,  \%&.&  R.,  872.  («)  Bigg  «.  Fanoiu,  dted  S  Saa,  VIA. 
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simply  to  aesert  the  reverBioQei's  right  of  properly,  and  not  to 
recover  damages,  (y) 

Case  lies  hj  reverBioner  against  one  who  erecta  a  dam  on  the 
adjacent  land  and  backa  the  water  on  the  plaintiff's  mill  race,  (s) 
Bat  this  branch  of  onr  snbject  I  have  already  conaidered,  whoi 
treating  of  enits  broaght  by  reveraionerB. 

Waete  is  well  known  by  the  name  of  degradaHona  in  the 
French  law,  and  it  wiU  be  found  treated  of  in  the  Code  CwU 
nnder  the  proper  head,  {a) 


803 ;  t  Bing.,  aSS.  Oibbona  on  the  I«w 
of  IMlapidAtioD  and  KhImubm,  18. 

(i)  Bipb*  e.  Bd^Mnt,  7  WalU  d:  Serg., 
9. 

(o)  See  the  tdtlea  of  Utufrait,  Art  Gl8, 
tt  mq.,  it  Lt  Cotttrat  di  Lmmg*,  ArL 
190S,  tl  tq.  Fnder  the  firat  head  are 
(tated,  wlUi  great  oara,  the  pT«ciae  acta 
irhloh  th«  DfiifraDtiiaT;  eta  do  without 
(MmunitdDg  iraite. 

I  am  bvored  by  tli«  Hon.  E.  Pitch 
Smith,  nnt  Judge  of  the  Ontario  Com- 
mm  Pleai,  -with  the  report  of  tie  follow- 
i  (ledd«d  by  him.    Nottingham 


thereby  enhaneod;  upon  the  prindple 
that,  the  act  being  torUoua,  he  eoold  cot 
claim  any  beneS  or  rcEnaneration  fis 


e  in  nature 
in  the  trial 
,  :  mbject  of 

damage*,  to  "Inquire  whether  by  reason 
«f  the  addltiom  and  altera tiona  made  by 
the  defendant,  the  premlsee  were  rea- 
dered  lew  or  more  valuable ;  if  leu  val- 
uable bv  reuon  thereof;  then  the  plaintiff 
would  be  enUtled  to  recover  the  Bctunl 
duuBge  be  had  nutsined,  to  be  ascer- 
tained  by  the  jary  from  all  evidence  in 
the  eanae;  but  if,  from  the  evideace,  the 

tnry  ihould  be  aatlified  that  the  premltea, 
•J  reaion  of  mch  alteratJoni  and  ereo- 
tionB,  were  in  point  of  fcct  more  valua- 
ble,—that,  then,  althoDffh  the  aat  of  the 
defendant  waa  a  teehmoal  wrong,  yet 
that  th«  pl^tlff,  under  inch  o&cum- 
itanoet,  wonld  only  be  entitled  to  nomi- 
nal domagea,"  Held  erroneons,  and  for 
that  reaion  a  nev  trial  ordered, 

n.  Where  a  tenant,  daring  the  oon- 
tinnance  of  hie  term,  made  mnteiial  and 
eeaential  altention  of  the  buUdinge,  and 
erected  addition!  without  the  consent  of 
hia  landlord — held  that  he  woe  not  enti- 
tled to  any  remuneration  for  the  mato- 
rialH  and  erectloni,  even  although  the 
general   value    of   the   premiiea    were 


not  to  ^ke  into  cond£ 
eration  whether  the  general  value  of  ths 
premieea  have  been  enhanced  or  depra- 
dated  by  reoeon  of  the  act  of  the  defend- 
ant, but  rinrply  whether  they  are  depr*- 
dated  ai  to  the  pUntiS  In  such  actioo, 
OD  e«tlin«UDg  the  plMntifi  damage^ 
where  the  alteiatloiia  and  dtaoge*  inada 
bv  the  tenant  are  of  moh  a  natnre  M  to 
admit  of  the  premisea  bdng  reatored  to 
their  aondition  at  the  time  of  the  demke, 
the  jurj;  may  take  Into  consideration 
what  sum  would  be  equivalent  to  the 
oosta  and  expenses  Inddent  to  the  reator- 
atioa  of  (he  demised  premisee  to  thdr 
ori^nal  state  at  the  time  of  the  demlsa 
Under  a  declaration  propei4y  framed  for 
that  puipose,  if  the  premisea  are,  at  the 
time  of  Ihetr  mrrender,  by  the  aetof  the 
defendant,  rendered  untenable,  the  jury 
may  also  take  into  consideration  the 
value  of  the  rent^  or  the  nee  of  the 
premisea,  for  sudh  period  of  time  aa 
would  be  reqnidta  to  pat  them  in  a  ten- 
antable  state. 

XV.  If  the  diatiges  amount  to  a  total 
destroetion  of  any  part  of  the  demised 
proper^,  such  oi  slude  treea  and  orna- 
mental uirabbery,  the  jury  may  also  take 
into  consideration  the  actoal  value  of  the 
property  totaDy  destroyed,  with  ^e(el^ 
ence  to  their  original  it»te  and  eon^tlon 
at  the  tjme  of  the  demise,  and  thdr 
value  to  the  owner  of  the  rever^on. 

In  Tennessee,  where  land  la  sold  at 
execution  sale,  and  the  puTchaaer  take* 
possession,  and  the  land  is  redeemed,  the 
owner  is  not  entitled  to  rent  or  damaeea 
for  waste  before  the  redemption,  but  he 
is  entitled  to  rent  for  the  time  he  was 
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The  question  of  the  measure  of  damagee  for  waste  [150] 
committed  bj  tenants,  often  ariaea  in  actions  of  covenant 
brought  on  the  lease;  and  we  to&j  have  occasion  to  recur  to  the 
subject  when  we  come  to  cooaider  personal  actjons  of  this  class. 

dn  niitD  lie  gtiia  poatuwlon  by  refintiT; 
and  them  ba  may  mdnMn  It  fbr  the  bt- 


p/trtm,  SSL  tennediKte  damage  done,  for,  after  hli 

"Tbo^gti  a  iTlMdinn    may  have  bit  nSntr^,  liia  law,  by  a  kind  of/u  po(f- 

Mtlon  of  trcqMM  yuan  eloHium  fitgU  Itminu,  kii^mmi  the  freehold  to  have  all 

ag^iut  the  dlwelwT  for  the  it^ury  done  along  contuned  in  him,'    Black.  Com., 

S'     the  dimidn,  at  whlcih  dme  the  plain-  8,  Sia    Eenfi  Oom.,  4,  119.    Ex'nof 

wa«  leiMd  of  the  land,  ha  cannot  Steraiu  *.  HolUater,  IB  VtrvK,  KM, 
bare  It  for  an;  act  dOM  after  the  dlMet- 
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EULB  OF  DAMAGBS  IN  AOTIONS  BROUGHT  FOR  THE  BREACH  OF 
COVENANTS  OR  AaRBBllBNTS  GROWING  OUT  Of  THE  CON- 
VEYANOB  OR  OCOXTPATION  OB"  REAL  ESTATE 

"Dm  Andeut  Wutauty — Uodeiii  CoY«naiita — Hie  BHpulalie  Dt^pUac  and  E£etwm 
SdUium  at  tb«  Rom«D  Iaw — Rulea  of  the  Uodem  Ctvil  Lrnr,  In  cww  of  Erie- 
tloii- — Of  the  French  Code— Heunre  of  Danugea  aooordlng  to  the  Common 
I«w,  in  oue  of  Bvlctloii — On  the  Covenanta  for  Qalet  Eojojinest,  and  of  Wtr- 
Mnly — Condderation  named  In  the  Deed — Heuore  of  Damagei  on  the  OoTenant 
of  Beinn — On  the  Covenant  agalnrt  Inoumbruicee — On  Covenant^  to  canT«y 
lAnAit—CaveBaaAt  In  Leaani — CoTenanta  to  rep«Ir  and  to  rebuild  Ecoleriatdwl 
Property. 

I  pBOPOSB  to  diBcnas  in  this  chapter  the  Bobject  of  agreemeDte 
growing  out  of  tho  coiiTeyaiiCQ  or  occupation  of  real  Mtate.  This 
mil  embrace  Beal  CoTeoantB,  or  the  Btipnlstiona  entered  into 
by  a  seller,  and  incorporated  into  the  conveyance ;  OoDtracte  for 
the  Sale  of  Land ;  and  Agreem^itB  entered  into  by  Landlord  and 
Tenant  for  the  Temporary  Use  or  Enjoyment  of  Seal  Estate. 

And  first,  of  Real  Covaumta.  ^e  warranty  of  the  ancient 
English  law  was  in  enbstance  a  covenant,  whereby  the  grantor  of 
an  estate  of  freehold  and  his  heirs  were  boond  to  warrant  the 
tide,  and  either  npon  voncher  or  judgment  in  a  writ  of  wwmmUa 
chartcB,  to  yield  other  lands  to  the  value  of  those  from  which 
there  had  been  an  eviction  by  a  paramount  title,  (ft)  Upon  evic- 
tioD  of  the  freehold,  no  personal  action  lay  at  common  law  upon 
the  warranty.  He  party  had  only  a  writ  of  toarramMa  chartts 
npon  his  warranty  to  recover  a  recompense  in  value  to  the  extent 
of  hifi  freehold,  (c)    For  reasons  assigned  by  Blackstone,  ((2)  in 

(()  Co.  Litt,  SflS  a,  and  Reey W  EngL  and  aee,alM),  Co.  Lltt,  SSia,  (or  "dlvera 

Iaw,  voL  L,  448.  other  diverdties  between  warranties  and 

SEent'B  Cam.,  vol.  It.,  409.  ooreoaut*,  vhioli  jidd  bnt  damagw." 
BL  Com.,  Book  IL,  oh.  SO,  SOO; 
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modem  practice  the  covenant  has  totally  superseded  the  warranty ; 
and  to  this  end  variooB  statntes  have  oontribnted.  STich  ie  tite 
Btatiite(6)  making  void  all  warrautieB  by  tenant  for  life,  as  against 
any  revendoner  or  remunderman ;  and,  aa  against  the  heir,  all 
collateral  warrantieB  by  any  ancestor  who  hod  no  estate  of  inher- 
itance  in  poeseasion;  and  these  statntee  have  been  generally 
rebiacted  in  thia  country.  (/) 

The  nsnal  peraonal  covenants  contained  in  a  deed,  the  [153] 
mle  of  damages  in  relation  to  which  we  shall  now  proceed 
to  examine,  are,  Mnt,  that  of  Beisin,  or  that  the  grantor  is  Uw> 
fidly  soiBed.  Seoond,  that  he  has  good  right  to  coorey,  which 
haa  been  called  synonymous  with  tiie  oovenaat  of  seian.  (g) 
Thirdf  that  tiie  premiaes  are  free  from  incumbrances.  Fov^hy 
for  q^oiet  enj<^nient,  or  that  the  grantee  shall  quietly  enjoy. 
T^fUt.^  of  warranty,  or  that  the  grantor  shall  warrant  and  defend 
the  title  against  all  lawfol  claims ;  and,  Saaih^  the  covenant  fcv 
farther  aeanrance,  (A)  or  fliat  the  grantor  will  execute  any  farther 
conveyancea,  to  perfect  the  title,  which  the  grantee  can  legally 
require. 

b  regard  to  all  those  covenants  the  role  is  general,  that  no 
Babetantial  relief  will  be  given  till  the  party  complaining  haa 
actoally  snSered  injnry.  It  is  not  sufficient  that  he  is  menaced 
by  an  outstanding  title  or  incumbrance.  The  covenantee  cannot 
have  anything  more  than  nominal  damages  nntil  he  has  been 
damnified  in  couaeqnence  of  a  breach  <^  the  covenant  (i)  (1) 
But  it  often  becomes  a  question  what  constitutes  a  breach,  and 
what  a  damage,  sufficient  to  foond  a  dum  for  remnneration. 

tsx.  T^i^ard  to  the  three  first,  if  the  Idtie  is  defective,  or  incmn- 

f«)  4*ndS  AmM^o.  10.  tor  ar  UrtBtWito  th«  «xUnt  of  thekndi 

(/)  It  ii  ewUinl;  ua,  at  leait,  in  Ker  deaeandad  or  dtYiwd.    And  it  hu  been 

Tork     The  rtatote  of  4  and  S  Adds,  «.  AnUiff  dedwad  (Bee,  140),  that  no  «0Te- 

It,  iTBB  reenaated  lit  If ev  Tork  In  1T8B;  DButBiliall  be  implied  in  any  convefMiM 

and  flnallj  the  Beriaed  Statatea  of  the  of  real  eatate,  whether  moh  coDveyBnoa 

Mme  Bute  (vol  L,  7SS,  %  146),  have      iwntidn  (peelal  er ' 

abcdiahed  both  lineal  and  oollateral  war-  (p)  Riekart  «.  1 

rantlo^th  all  their  Inddenta,  and  hava  (X)  Dinuuiok  > 

Qiadfl  hdn  and  deritee*  aiuweMble  npon  14S. 

the  eovanant  or  agreonent  of  the  anew-  (i)  I)'j««'a  Kx'm  v.  Oberti,  11  OWo,  11. 

(1)  Wmson  e.  Wlllwn,  11  Fo*t.  {_S.  E.),  228.     In  (ui  action  bronght  npoD  a  wai^ 
ranlj,  bj  an  airignee,  the  measure  of  damagee  ia  the  nun  which  the  atslgnor  ml^t 
have  reoovraed  had  the  aeUon  been  brought  in  hli  name.    The  amount  paid  by  th« 
•«dgn«c  for  the  right  of  Mtion,  li  not  the  nJ&    The  warrantor  mnst  luie  go<>d  hi*  ' 
vuranty.    Sweet  >.  Bradley,  24  B<Krh.  {^'.  Z),  549. 
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brances  exist  at  the  lime  of  the  conTeyanoe,  there  is  a  breach  as 
aoon  ae  the  deed  is  executed.  But  those  of  warrant  and  quiet 
enjoyment  are  prospective,  and  an  actual  oneter  or  eriotion  is,  in 
general,  neceesaiy  to  constitute  a  breach.  (J)  It  is  of  the  role  of 
damages  for  eviction,  in  a  snit  brought  to  csiforce  these  coTenant^ 
that  we  shall  first  speak. 

It  IB  appor^it  that  the  real  covenaitta  are,  to  some  extrait, 
comolatiTe;  thns  a  covenant  for  quiet  enjoyment  is  broken  by 
an  eviction  nnder  a  prior  mort^;age,  wbich  would  equally  be  a 
breach  c^  that  against  incnmbrances.  The  roles  o£  damages  on 
the  varioos  covenants  consequently  run  into  each  other;  but  the 
most  intelligible  mode  of  treating  the  sabject  will  be,  as  far  aa 

possible,  to  consider  them  separately. 
[1S3]        First,  however,  we  will  examine  die  analogies  of  the 

civil  law.    The  stiptdoHo  duplesp  was  the  remedy  provided 
by  the  Boman  law  for.cases  of  eviction,  (i)  and  for  the  breach  4^ 

wairaudeB  that-  were  Bometimes  required  on  the  sale  of 
[IM]  property  under  t^e  Edic^um  ./£dilwm.{l)    And  by  the 


(j)  E«iif  t  Ctm.,  ToL  It.,  4TL 

{k)  FotUer,  Paiide«t«4  pw  Brterd 
HeoTlUe,  voL  via  «. 

(/]  The  ££cfMH  SdUimit  iru  uiptted 
mo»  particnlarlj  U>  bb1«*  of  «}iKtt«u  than 
to  reel  estate ;  bat  it  will  not  b«  ooq- 
■idered  ant  of  plooe  here. 

JUuut  sdiles,  "Qol  nunclpla  Tendaiit 
oertiorea  fadant  entoree  quid  morbl 
Titiive  caique  At ;  .  quia  fodtlTna,  erroTa 
■it,  Doxnte  aolatus  con  aU.  Eodemqae 
omnia  enm  ea  mandpla  Tenibtmt  p«lani 
•c  raote  pronmuaaoto.  Qnod  A  maii- 
eipium  adVersns  ea  Teninet,  Aye  adver- 


itAuBiet;  quod  ej 01  (nomine)  pra- 
■tari  oport«re  dicetnr,  emptori  omiilbtia- 
que  ad  qnoa  ea  res  pertlnet  Jadldmn 
dabimuB  at  id  mauclplam  redhibeatnr. 
Si  quid  anCem  poat  venditlonem  trac- 
tion emqae  deteiiaa  emptoria  opera 
familin  procaratoiiaTa  ejoa  faetnm  eiit ; 
live  quid  ex  eo  poat  yendlUoaem  natam 
adqaiaitam  fuerit  et  A  qald  allad  in  ven- 
ditlone  ei  acoeaaerit,  Ave  qnid  ez  ea  re 
fractos  perrenerit  ad  emptorem  ;  at  ea 
omnia  reatitnat.  Item  a!  qnaa  aoceadonea 
ipM  pratiteril,  nt  redplat. 

"  Item  ei  qaod  mancipinm  capitalem 
'  frandem  admiaertt,  mortu  eonaeiaoendn. 


a  quid  feeetit,  inv*  1 

1  caoH  «d  beaHaa  iBtnanfaaoa 
iheiit ;  aa  omi^  in  Tenditlone  pronvn- 
olaiito ;  ez  hia  raint  oan^  jndLetnm  daU- 


>  pngnandl 
heilt;  aa 


irjadl- 
oiiuo  dabimua'    Itia.,  lib.  81,  g  I.  Utp, 

Thia  adlot  gave  Qiree  qteelea  of  aetimia: 
(1)  the  aefio  rvdUttforto,  vhich  waa  almi- 
lar  to  our  action  founded  on  the  ri^t  to 
retora  the  chattel  and  demand  tiie  price 
paid;   (S)  the  actio  aaftmoforta,  or  aetio 

CaUi  fflifwrt*,  anal<^oiia  to  onr  aotion 
the  dtSereace  between  theactoalralae 
and  Qte  ralae  that  the  article  voold  have 
had  if  wlthont  blemiih,  or  aoeording  to 
tlie  warranty  or  representation;  and,(8.) 
the  acUon  Kronnded  on  the  Teador'ifiiind, 
gi-rea  by  the  laat  aeetion.  And  tlie  efiot 
applied  to  all  sorta  of  animaU  aa  well  oa 
to  slarea.  Fothler,  Psndectea,  edit,  de 
ArJardiV^wnUcvoL  via,8and  la  And 
in  cert^n  caaea  to  real  estate,  SS. 

As  to  the  mla  of  damagee  In  the  aetiona 
rtdhiUferia  tt  gttaiiti  minorU,  Tarlooa 
case*  are  atated  bi  th«  IHgest. 

Labeo  aoribit,  "Si  nno  pretio  plnrH 
aarroa  emlrii,  et  detiBO  agere  vdia,  ^nter) 
iBstimaUonem  Berromm  prolnde  fieri  de- 
bere,  atqne  ut  flwet  In  Batimatlonttn 
boDltatli  agri,  qaimi  ob  evictam  partf— 
fnndl  ag4tnr."— i>^..  Si,  g  M,  >om 
lib.  11. 

"  Si  plora  mancipia  nno  pretio  rinierint 
et  de  nno  eonim  sdUiHa  actions  ntamnr, 
it  a  dcmnin  pro  bonitate  ^oa  netimatio 
flat  A  oonAiBt  onivetda  mMclpiia  eocaU- 
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ti^pnUaUo^  the  rule  of  danmgee  was  in  moat  cases  fixed  st 
doable  the  piice  of  the  article  in  qaestion.  Quod  autem  disnim/uBt 
dt^Urnipromiai  oporiere,  sic  erU  aempiemdwm  ai  non,  ese  onmi  re 
id  acoipiatMU  /  ted  de  his  rebus  quai  preHoaores  eaemi  ;  si  mar- 
garita/orte  out  m'namenia  j>re^08a  vel  veelis  gericajvel  gvid  aliud 
tum  oontemi/Snle  veneat.  (m) 

Under  the  B^teni  of  the  civil  law,  aa  introdaced  into  modem 
Enrope,  as  no  cQatinction  was  made  on  this  sabjeot  between  real 
and  personal  property,  or  mofnUs  and  immobUeSf  bo  the  remunera- 
tion was  l^e  same  whether  the  claim  was  foouded  on  the  non- 
delivery of  the  article,  or  an  eviction  after  possession,  (n)  And 
in  all  these  cases  the  price  of  the  article  seems  to  Jiave  been  the 
basis  of  the  measure  of  damages ;  bat  as  with  chattels,  so  with 
land,  the  increased  value  of  the  property  was  taken  into  accoaot,  ■ 
and  for  this  the  party  evicted  had  a  right  to  claim.  A  dietinctdon 
was,  however,  made,  to  which  we  have  already  had  occaraon  to 
advert,  between  the  seller  in  good  foitb  and  the  party  who  knew 
he  had  no  title  to  convey.  Thus,  if  by  reason  of  circumstances, 
which  could  not  have  been  foreseen  at  the  time  of  the  contract, 
the  value  should  be  very  greatly  angmented,  the  seller  in  good 
faith  would  only  be  liable  for  the  highest  sum  to  which  the  parties 
might  have  reasonably  supposed  that  the  valne  would  rise ;  (o)  in 
many  cases,  certainly,  a  ditBcult  inquiry. 

So,  again,  the  seller  in  good  faith  was  only  liable  for  direct 
damages;  while  mote  remote  loss  would  be  charged  upon  the  seller 
in  bad  faith.  Thus,  if  after  the  purchaser  entered  into  possession 
he  ^oald  eetablish  an  inu  on  the  premises  and  be  subsequently 
evicted,  the  seller  in  good  faith  was  not  chargeable  for  the  injury 

tntampretlDinftierlt  Qaod  «i  alngtilomm  actio   TtHiibitoria   wM    not,   however, 

nanclpionim  ooDRtitnto  pretio,  nniveru  alwaji  the  doable  valua. 

tiuiti  TeDlemnt,  qtuntam  ex  connlnmui-  Redhibitoria  actio  dapUMUl  habet  ood- 

tione  dngnlonim  flebat,  tunc  eajuaque  demoatJoneta  modo  enlm  In  daplicem, 

mancipU  preUnm  tea  plaris,  wu  minorie  modo  In  rimplum  condemoatar  Tenditor. 

Id  eeset  eeqne  debemtu." — Dig.,  SI,  §  SS.  Nam  A  neqne  pretium,  neque  aecceeeio- 

80  lntei-««t  Taa  to  be  paid  to  the  burer  nem  eol vat,  neqaeeoia  qui  eo  nomine  obli- 

(m  the  price  given ;  and  If  the  elave  bad  '  gatu>erit,libeietdupUpretiietaooewioDi* 

made  anjthinB  while  in  the  buyer's  poa-  oondemnari  jubetur ;  u  vero  reddat  preti- 

aeMdon,  bU  withont  hi*  tneaoa  or  aaaOr  lun  et  aceeaaionam,  vel  eum  qui  eo  notoine 

aae«,  Mch  Mqaidtioni  were  ta  be  re-  obligatiu  e«t,  liberet  mmpll  videtur  ooli- 

tomed  w{th  the  slave  to  the  purehaaer.  demnari.    Dig.,  IV).  txi.,  lit  1,  g  4fi. 

Poth,  Pan.,  voL  B,  16.  (m)  TAg.,  Ub.  tri.,  tit  8,  g  87.  Pothier, 

And  in  certain  caae*  both  the  vender  Pan.,  ed.  Brterd  KenvUle,  vol  8,  14S. 

and  poTchaaeT  were  held  to  give  each  (n)  Pothier,  Contrat  da  Vente,   Part 

other  gnarantees,  to  which  the  mle  of  XL,  eh.  1,  §  I.    Art.  0,  §  69. 

the  (fipv/attoAipiex  applied.  Potb.PaiL,  (0)  Pbtbier,  Contrat  de  Vente,    Part 

_  .  4.     —._..», ■  In  the  n.,oh.l,8l    Art.8,§180. 
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done  to  the  bnsineeB  of  the  inn.  Bat  the  seller  in  bad  &ith  would 
in  audi  a  case  be  held  liable,  {p)  And  even  the  Beller  in  good 
&ith  woold  beheld  answerable  nnder  eimilar  circnmBtances 
[165]  if,  at  the  time  of  the  bargain,  the  property  was  intended 
to  be  used  aa  an  inn.  In  all  these  cases  mnch  was  left  to 
the  discretion  of  the  judge,  (g) 

It  was  held  by  the  masters  of  ih»  civil  law,  that  the  fortnitons 
depreciation  of  the  -pToperty  did  not  alter  the  rale ;  as  i^  after 
the  contract,  buildings  were  to  bum  down,  and  eviction  sabse- 
qnently  take  place,  the  measore  of  damages  wonld  still  be  the 
price  paid ;  and  so  it  wonld  probably  be  held  with  oa.  {r) 

In  the  French  Code  the  sabject  of  evictions  is  treated  with  the 
ngnal  brevity,  order,  and  precision  of  that  great  work.  The 
claaaes  which  relate  to  the  sabject  are  as  follows : 


When  a  wuimnty  has  been  {^v«n,  or  wfam  no  itlpnlftlloii  bu  been  made 
on  thia  aalfjec^  in  auch  case,  If  the  porcbaMr  ia  erlcted  he  ia  entitled  to  demand 
from  the  aeller, — 

'L  Tbe  restitution  of  the  ponhase  money. 

n.  The  raatjtudon  of  any  mesne  profits  which  he  may  be  obliged  to  pay 
over  to  the  proprietor  who  eviclB  him. 

ni.  The  expenses  incurred  on  the  demand  nnder  the  vamnty  of  the  bnyer, 
and  those  incurred  bj  the  person  ori^nally  making  the  demand. 

IV.  The  damagea  and  interest  aa  well  aa  the  expenses  and  legd  coats  of  the 
contract 

I^  at  the  tinw  of  the  ericUon,  tbe  thing  sold  prOTes  to  be  lessened  in  valuo 
or  conEddnably  Iijured,  whether  by  the  negligence  of  the  buyer  or  owit^  to 
acddenta  resulting  from  nperior  fotce^  the  sdler  is  in  either  caae  liattle  fbr  the 
entire  pwcliaae  monty. 

But  if  the  diminution  in  the  valne  of  the  article  has  produced  any  profit  to 
the  buyer,  tbe  eeller  has  a  right  to  deduct  from  the  purchase  money  a  sum 
equal  to  this  profit 

In  case  the  thing  sold  ia  increased  In  valne  at  tbe  time  of  the  eviction,  and 
.eren  If  ench  incream  be  independent  of  any  acts  of  the  purchaser,  yet  he  ia 
entitled  to  rec«ive  from  the  seller  its  actual  ralue  over  and  above  the  purcfaaie 
money. 

Hie  seller  is  bound  to  reimburse  the'  purchaser,  or  to  cause  Urn  to  be  reim- 

{p)  Pothier,  Yente,  Fart  tL,  oh.  L,  g  3.  Tide  dl«daetioa  between  tbe  vender 

art  e,  8  1S6.  acUiw  in  bad  bith  and  bona  Ah.  will  be 

(})  Obeervet,  fays  Pothier,  g  188,  qne  tband  deariy  Ulastrated  in  Ld.  Eatme^ 

Mr  la  Uquidadon  et  eidmatlon  da  cea  £qaity,270;  Ersklne'ilDH.,  I2S, andMe, 

donunagei,  on  dolt  nser  da  beanconp  pins  alu.  Green  *.  Blddle,  S  Wiwton,  1. 

de  moderatjoa  t  I'egard  d'ou  veadeor  de  (r)  Pothier,  Yente,  art  09. 
bonne  foi  qa'k  I'e^ud  d'm  veodeni  de 
maav^ae  foL 
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bnraed  bj  the  partjr  tuieHag  him,  for  all  actual  impiOTementB  and  beneficial 
repain  that  he  shall  have  nude  to  the  property. 

If  the  seller  has  Bold  the  lands  of  a  third  person  in  bad  fiuth,  be  will 
be  compelled  to  reimburse  the  porchaser  for  all  amns  which  he  may  [1S6J 
hare  expended  upon  them,  although  each  expenses  be  merelj  pleasnrxble 
or  &nclftiL(*) 

Very  little  learning  is  to  be  found  in  the  English  books  on  the 
Bubject  of  the  meaenre  of  compensation  for  the  covenants  con- 
tained in  conveyances,  {£)  and  it  will  be  more  convenient,  at  once 
to  gKm.p  together  those  aatihorities  before  we  proceed  to.  that 
fnller  diacoeeion  of  the  matter  which  will  result  from  the  exami- 
nation of  the  American  decisions. 

It  was  early  held,  in  a  case  in  which  the  eviction  was  by 
lease  for  years,  that  an  action  of  covenant  to  recover  damages 
coold  be  fonnded  on  a  clanse  of  warranty  real  annexed  to  a 
freehold,  and  it  was  so  agreed  by  all  the  judges  in  the  Exchequer 
Chamber. 

"BecaoM  that  though  the  warrant  was  annexed  to  a  freehold,  ret  the 
breach  and  impeachiog  was  not  of  a  freehold,  but  of  a  chattd ;  that  is  to  say, 
of  a  lease  for  years,  for  which  there  could  be  neither  a  Toncber,  rebutter,  nor 
varraniia  eharla.  So,  that  though  there  hod  been  a  Judgment  in  the  Koirran- 
tia  eharta  in  the  case,  yet  ceither  upon  entry  nor  upon  recovery  in  ^teff — 
firvuB  upon  this  lease,  there  would  be  neither  a  Toucher  nor  rebutter,  nor 
value  npon  the  uorranfia  eharUt,  and  therefore  a  real  warranty  is  a  coTeosnt 
real  when  the  freehold  is  brought  in  question.    But  where  a  lease  is  in  qoestion. 


(■)  1S80.   Lorsque  I>  gnrautie  a  6\A  a  droit  de  retenlr  lar  le  pili  one  lamine 

promise,  on  qu'il  n'a  rien  It^  sUpiild  i  ce  4gale  i,  ca  proflL 

injet,  »  rocquerein' eet  ^viiic^,  JI  a  droit  16S3.   Si  la  chose  vendne  se  troure 

de  demseder  ooatre  le  Teedeur, —  avoir  augments  de  prix  A  I'epoqae  de 

L  Ia  reetitnlaon  dn  prix.  I'dTiction  ladipendemment  mSme  dn  lait 

n.  Celle  dm  fruits,  loreqa^  eet  obUg£  de  I'acqn^rour,  le  vendeuT  eat  tenn  de 

de  la*  rendre  an  pro[nl6taire  qui  r^rinee.  lui  payer  ce  qn'elle  vaat  aa  deeiiu  du 

ni  Lee  frais  &ita  aur  la  demaade  en  prix  de  la  vente. 
garantie  de  I'achetenr,  ct  ceox  bits  par  1684.  Le  vccdenr  est  tenn  derembocr- 

le  demandeui  originatre.  eer  on  de  falre  retDbonrser  i  I'aeqn^rear 

IV.   Eofin  les  dommagee  et  int^r^ts,  pBTcelnl'qol  I'^vince,  tonte«  \m  r^para. 

aind  qoe  les  &ait  et  loyaox  coats  da  con-  uoqb  et  amilioratianE  ntllea  qu'il  aura 

bat,  bites  an  fonda 

ISSl.  Lorsqne  1 1'ipoqae  de  r^viction,  ISSfi.  SI  le  vendenr  anit  venda  de 

la  doae  randue  m  traQve  dimlnnfie  da  mnnvatse  fbl  le  funds  d'autrnt,  U  sera 

valeur  on  conrid^rablement  SMiAotbri,  obligdderembaiiTaeral'acqniTeDr  toat«i 

par  la  n^sligence  de  I'achetenr,  soit  lee   dipenseg,    mdineB   Toluptoures   i 


anfigl 


par  dea  acddeos  de  force  majenre,  le  d'agremeDl^  que  celni-cl  anra  fkites  an 

TendcQT  n'en  est  pas  nunns  tenu  de  restJ-  fonda. 
tner  la  totality  du  prix.  (f )  "  The  ease*  on  thli  point  In  England 

1632.  Mais  A  I'acqQ^reor  a  tir^  profit  are  veiy  ■oanty.*'   Hayne  oo  Daiugea, 

At*  degradations  par  Ini  &ite^  le  vendenr  p.  VS. 

11 
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or  tnj  other  loss  thkt  doth  not  draw  iwij  the  freehold,  it  maj  be  omd 
[167]  M  a  personal  corenint,  whwenpon  damagee  m»,j  b«  recorered,  so  it  is 
both  a  real  and  personal  covenant  to  several  ends  and  respects."  (u) 


Another  caae  well  illnBtrates  that  want  <tf  any  preciBe  measnre 
of  damages  which  charact«rizee  almost  all  liie  early  English 
decieions. 


"  B.  covenants  that  he  was  seized  of  Bl'  acre  in  fee  simple,  when  in  tnUi  it 
was  copjhold  land  in  fee  according  to  the  cuBtom.  By  the  court :  ^e  covenant 
isbrokw;  and  the  jurj  shall  g^ve  damages  in  their  consciences  according  to 
that  rat«  that  the  conn^  values  fee  simple  land  more  than  copyhold  land."  («) 


In  an  action  of  covenant,  (w)  it  appeared  that  one  Grylla  had 
made  a  lease  of  the  moiety  of  certain  tithes  of  com  and  grain  to 
the  plaintifT  for  years,  with  covenant  of  title.  Tlie  pluutiff  waa 
ejected  by  title  paramount,  and  brought  suit.  On  the  trial  it  waa 
contended  for  the  pl^tiff,  that  the  true  mode  of  estimating  his 
damages  was  to  ascertain  the  value  of  the  interest  in  the  term, 
and  to  add  to  the  amount  thereof  the  cost  of  defending  the  eject- 
ment But  it  was  insisted  by  the  defendants  that  the  plaintiff 
waa  only  entitled  to  recover  the  fine  paid  on  the  making  of  the 
lease,  the  interest  thereon  to  the  time  of  judgment,  and  the  costs 
of  defending  the  ejectment ;  and,  without  deciding  the  point,  the 
King's  Bench  intimated  such  to  be  their  opinion. 

Again,  where  the  defendant  had  conveyed  to  the  plaintiff  with 
covenant  of  title,  and  the  plaintiff  had  been  soed  by  a  party 
having  title  paramount,  and  had  paid  a  sum  of  money  to  com- 
promise the  claim,  it  was  held  that  in  an  action  on  the  covenant 
he  should  recover  the  whole  amount  paid  by  way  of  compromise, 
together  with  the  costs  of  the  ejectment  suit,  and  that  ^though 
no  notice  of  the  suit  had  been  given  to  the  defendant,  (at) 

In  this  country,  the  rule  of  damages  in  regard  to  eviction  is 
generally  presented  under  the  covenant  for  quiet  enjoyment  or  of 
warranty;  and,  in  these  cases,  it  is  well  establi^ed  that  the 
mere  existence  of  a  paramount  legal  title  is  not  sufficient,  but 

(u)  Pnncombe  «.  Rndge,  Hob..  S.    Bee  (u)  Pomenr  tr.  Futington,  Bz'r  of  M. 

a  learned  note  to  this  ease  bv  Ur.  Wll-  Grills,  9  T.  A,  660. 

lianiB,  in  liia  edition  of  these  Reporti.  (x)  Siuitb  v.  Compton's  £z^,  S  Sam- 

(»)  Gray  tr.  Briscoe,  JToy"!  iftjp,  HI  wll  i  Adolphiu,  407. 
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that  yie  plaintiff  must  allege  aiu^  prove  an  oneter  or  evic-  [158] 
tion  "bj  a  paramoimt  title,  (y) 

It  need  not  be,  however,  by  process  of  IfW ;  the  grantee  may 
earreiider  poseession,  bat  in  soch  case,  he  dsmunee  the  whol^ 
borden  of  proving  that  tlie  title  to  which  he  enrrendeni  -withont 
contest,  ifl  actually  paramoont  to  that  derived  from  hie  grantor .(s) 
That  there  mast,  however,  be  an  actnal  Iobb  of  the  land  to  aapport 
the  plaintiff's  claim,  ib  clear ;  (a)  otherwise  be  is  only  entitled  to 
recover  nominal  damages.  ($) 

In  North  Carolina,  where  it  appeared  that  at  the  time  of 
execution  of  the  deed  to  the  plaintiff,  and  previous  thereto,  a 
third  person  was  in  possession  of  the  premises  nnder  a  paramount 
tide,  it  was  held  l^at  this  was  sufficient  to  constitate  a  breach  of 
the  covenant  for  qtuet  enjoyment ;  (c)  and  in  another  .case,  (d) 
tbe  Supreme  Court  of  the  United  States  swd,  "  If  the  grantee 
be  unable  to  obtain  possession  in  consequence  of  an  existing 
possession  or  seisin  by  a  person  claiming  and  holding  under  an 
elder  title,  thia  would  certainly  be  equivalent  to  en  eviction  and 
a  breach."  (e) 

In  regard  to  the  covenant  of  warranty,  the  Supreme  Court  of 
HasBachusette  has  decided,  (J^  that  where  administrators  had 
conveyed  a  defective  title  with  this  covenant,  it  was  broken  at 
the  moment  of  execution,  and  that  the  measure  of  damages 
was  the  consideration  in  the  deed  and  interest;  "or,  at  most, 

(y)  Se«  KentfB.Com.,  toI.  It.,  4S0,  fifth  cases  are  opposed  to  the  ITew-York  rnlft 

edition.     !  8«nnd««,  181,  b.  n.  la     Fos-  Waldron  h.  M'Cartr,  8 .;:  .H.,  411,    Korts 

Urt.  Fleaoa,iT.  Jf.,  611,  821.  «.  Carpenter,  Sj;  A,  IW.    Kerre.Sbav, 

(i)  St.  John  tt  al  V.  Palmer,  6  Eill,  18  J.  R.,  aSS.     Webb  «.  Alexander,  7 

S0«.     And  the  rale  ia  the  Mme  in  Mbwo-  Wind.,  281.    St,  John  «.  Pahner,  G  Uitl, 

ehnartt&     Hamilton  *.  Cntts,  4  Ma*t.,  AOt.     The  Unguace  in  that  8(aM  has 

B49.    Snragae  t.  Baker,  17  Mai>.,  S80.  nniformly  been,  tliBt  the  covenant  of 

(a)  HantHQ  v.  Hobbs,  2  Mau.  IL.iSi.  quiet  enjojaient  goes  to  the  potstaion 

In  this  case.  Parsons,  C.  J,,  defines  iJie  and  not  to  the  title,  and  that  a  diatnrb- 

efFeetof  the varioiucoveiuuita'vitb  great  ance  of  the  poeHauon  ia  indispensftble. 

elewneo.    See  also,  Twannblf  «.  Henlcj,  In  the  case  hut  dted,  Bronson,  J.,  srid, 

4  Afiut.,44t.    Bearcev.  Jackson,  4  Mait.,  "If  the.coTeoaatee  lunr  had  ike  j>ot*»»- 

408.     Chapel  tr.  Bull,  17  Matt.,  S13.  tion,  OT  if  he  bad   the   posaeBsion  and 

<A)  Waldron  *,  H'Carty,  S  Johtu.  R,  retains  it  still,  It  ts  intposdble  that  there 

471.  (1)    St  John  V.  Paltaer,  S  Sili,  1(99,  should  have  been  an  eviction,  and  no 

and  cases  there  cited.  action  irill  Ue,  boirever  bard  the  oas« 

(c)  Orist  r.  Hodges,  B  Dev.,  19S.  may  seem  to  be.    The  erantor  sboilld 

(i^  Duval  *.  Craig,  i  WJualon,  4B,  SI.  have  protected  hbnaeU  bj  otiier  oove- 

{4}  It  ia  very  eorreotly  stated  by  tha  nanta," 
learned  reporter.  In  a  note  to  the  case  of  (/)  Snmner  «.  WUliama,  8  Mom.,  lit, 

St  Jobnp.Fahner,S£i»,S01,  thattbese  221. 


(!)  See  this  ease  dlaapproved  in  Brovn  v.  Dlckerson,  12  Pmn.  St.,  STS. 
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[159]  that  amotint  togethw  with  the  plaintiff's  ezpens^  of 
defending  tie  poaeesraon."  (1) 

In  Kew  York,  it  Jias  been  held  {g)  that  where  the  premisee 
conveyed  'with  covenant  iA  wairanty,  had  been  snbseqnentlj 
transferred  to  another  pnrchaser,  the  first  grantee  might  proceed 
directly  on  the  covenant  agunat  hia  grantor. 

The  question  aa  to  the  meaanre  of  compensation,  came  np  at 
an  early  day  in  the  State  of  New  York.  (A)  The  defendant's  tes- 
tator, Ten  Eyck,  had  conveyed  certain  lota  in  Albany  to  one 
Walsh,  for  £300.  Walah  had  conveyed  to  Staate— Staate  to 
Chinn,  who  had  been  evicted,  and  had  recovered  against  the 
plaintiff  Staate.  Hie  covenanta  in  Ten  Eyck's  deed  were  of  seimn 
and  for  qoiet  enjoyment ;  and  the  two  points  were,  first  whether 
the  plaintiff  vas  entitled  to  recover  the  value  at  &e  time  of  evic- 
tion, or  only  at  that  of  pnrchaae,  and  to  be  ascertained  by  the 
consideration  f^ven ;  and,  aecondly,  if  the  latter,  whether  the 
plaintiff  was  entitled  to  interest  on  the  parchaae  money  and  the 
costs  of  the  eviction.  Kent,  C.  J.,  in  the  course  of  a  very  able 
opinion  said,  that  the  rule  at  common  law  on  a  warranty  on  a 
writ  of  vmranUa  cha/rtcB,  was  that  the  demandant  recovered  in 
compensation  only  for  the  land  at  the  time  of  the  warranty  made, 
and  that  he  did  not  find  that  the  taw  had  been  altered  since  the 
introduction  of  personal  covenants. 

"  Upon  the  sale  of  IadiIb,  the  purchaser  usually  esaminM  the  title  for  him- 
selfi  and  in  case  of  good  fUth-between  the  partJes  (and  of  such  cases  only  I  now 
speak),  the  seller  discloses  his  proofs  and  knowledge  of  the  title. 

"  The  want  of  title  (s,  therefor^  nsiully  a  case  of  mutual  mnt ;  moA  it  would 


(1)  In  the  foQowlQg  uues  the  meMore  of  damagea  on  an  eTiotlon  has  been  hdd 
to  be  the  coDBlderation  money  with  InteresL  Berley  v.  Ricbardoon,  17  On-,  602; 
Drew  V.  Towle,  10  Fot.,  BSl ;  Coffman  v.  Huck,  19  Uo.,  4S6 ;  Torry  b.  Uatthewa, 
9S  !b.,  4ST  :  Sutton  v.  P^e,  4  lix.,  14S;  M-Clore  p.  Gamble,  97  P«m.  Bt.,  tSS.  Bnt 
rests  are  not  allowable  In  eompnting  interert.  Drew  v.  Toole,  10  Fo*t.  (N.  K),  B3!. 
In  WIlBon  V.  DmmBlte  (24  Mo.,  EKH),  the  eame  role  of  damages  wai  applied  to  (he 
evictdon  of  a  mortgagee;  and  in  Diction  v.  Deure,  i%  lb.,  ISl,  the  pnrahaaa  money 
WR>  mid  to  be  thy  meMore,  no  queitloti  aa  ta  Intereet  bdog  rrieed.  In  addition  to 
the  eonrideration  money  and  the  interest,  the  expense*  of  pi^tlff  In  defending  the 
poMetsion  have  been  allowed  tn  the  following  ease&  Femandei  v.  Dnnn,  le  Qa., 
*«;  WillwHiv.  Willson,  6  Fott.  {N.  K),  2W;  lee  aUo,  Phippiv.  Tarpley,  SI  MU*., 
438;  Baxter*.  Byeree,  18  Ba^,  267. 
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bo  ndiioDs  and  oppresuTe  to  mike  the  seller  re^ond  fbr  any  acddentftl  or 
extraordiniTj  nse  id  the  value  of  the  land.  StiU  more  bardansome  would  the 
role  Beem  to  be,  if  that  rise  wm  owing  to  the  taste,  fbrtiine,  or  lunuy  of  the 
porcbuer.  So  inftn  cotild  venture  to  sell  an  acre  of  ground  to  a  wealthy  pur- 
chaser, without  the  hazard  of  absolute  ruin." 

Mr.  Justice  Livrngston  eaid, — 

"  To  tlnd  a  proper  rule  of  damage  in  a  case  like  this,  ifl  a  work  of  Bome 
diflScattf ;  no  one  will  be  entirely  free  from  objection,  or  not  at  times  work 
injuBticQ.  To  refund  the  considertttion,  even  with  interest,  roaj  be  a  veiy 
inadequate  compensation,  when  the  pn^erty  is  greatly  enhanced  in  value,  and 
when  the  same  mon^  might  have  been  laid  oat  to  equal  advantage  else- 
where. Yet  to  make  this  increased  value  thecriterion  where  there  has  [160] 
been  no  fraud,  may  also  be  attended  with  injustice,  if  not  ruin, 

"  A  piece  of  land  is  bought  solely  for  the  purposes  of  agriculture ;  by  aoma  ■ 
nnforeseen  turn  of  fwtune  it  becnnee  the  site  of  a  populous  dty,  aAer  whidi  ao 
eviction  takes  place.  Evoy  one  most  perceive  the  iiyustice  of  calling  on  k 
htma-Jtde  vendM  to  refund  its  present  value,  and  that  few  fortunes  could  bear 
the  demand.  Who,  for  the  sake  of  oao  hundred  pounds,  would  assume  the 
hazard  of  repaying  as  many  thonganda,  to  which  value  the  proper^  might  riBey 
by  causes  not  foreseen  by  either  part;,  and  which  Increase  in  worth  would 
confer  no  right  on  the  grantor  to  demand  a  further  sum  of  the  grantee  T 

''To  prevent  an  immoderate  asseesment'  of  damages,  when  no  fraud  had 
been  practiced,  Justinlao  directed  that  the  thing  which  was  the  object  of  con- 
tract, should  never  be  valued  at  more  than  doable  its  cost  Bather  than 
adhere  to  the  mle  of  Justinian,  or  leave  the  matter  to  the  opinion  of  a  jury  as 
to  what  may  or  nuy  not  be  excessive,  some  more  certain  standard  should  be 
fixed  on.  However  inadequate  a  return  of  the  purchase  money  must  be  in 
many  cases,  it  is  the  safest  measure  that  can  be  followed  as  a  general  rul& 
miis  is  all  that  one  party  has  received,  and  all  the  actual  injury  occauoned  to 
the  other.  I  Bpeak  now  of  a  case,  and  such  is  the  pre«ent,  where  the  grantee 
baa  not  improved  the  property  by  buildings  or  otherwise,  but  where  the  land 
has  risen  in  value  from  extrinsio  causes.  Wiiat  may  be  a  proper  course  when 
dwtlling-housM  or  other  buildings  and  improvements  have  been  erected,  we  are 
not  now  determining.  Without  saying,  then,  what  ought  to  be  the  rule,  when 
the  eetate^bas  been  improved  after  purchase,  my  opinion  is,  that  where  there 
has  been  no  tnaA — and  none  is  all^;ed  here — the  party  evicted  can  recover  only 
the  Bum  paid,  with  interest  fh>m  the  time  of  payment,  when,  as  is  aleo  the  case 
here,  the  purchaser  derived  no  benefit  from  the  property,  owing  to  a  defective 
title.  The  plaintiff  must  also  be  reimbnrsed  the  costs  gnstaiued  in  the  action  of 
ejectment"  (>) 

(i)  The  langoBge  of  ooe  of  the  booki^         Ed  nn  hreve   de  dower  le  teunant 

I  to  the  rule  on  warrentiea,  may  be      vonch  ■gar'  et  le  gar  fist   defsute  le 

.....  —   „     .      „  ^  „  ,  j^  ertent,   "    • 

trap  haut  qe 
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In  a  sabseqnent  case,  (J)  wbere  land  had  been  conTejed  with 
covenants  of  seisin  and  gniet  enjoyment,  and  both  broken, 
[161]  the  qnestioDB  were  ruaed  whether  the  plaintiff  was  entitled 
to  recover  damages  for  the  improvements  made  by  him, 
and  for  the  increased  value  of  the  land  itself.  (1)  As  to  the  Istt^ 
point,  all  the  court  appear  to  have  concnrred  with  the  case  last 
cited ;  bnt  as  to  the  qnestion  of  improvements,  there  was  a  dis- 
agreement   Spencer,  J.,  was  disposed  to  allow  for  beneficial 


He  Bud,  "  Extnngvit  eues  bare  been  put  hypotheticallj  to  abow  the  enor- 
moua  iDJuetke  of  the  rule  that  the  vuidor  must  be  uiswerable  far  impporements. 
It  hu  been  asked  if  i,  piece  of  land,  thus  wAA  Tith  corenants,  ebonld  beooeM 
the  Bite  of  a  flourishing  dtj^  what  fortune  could,  under  a  rule  alloving  ibr 
improTenienta,  withatand  ruin  F  It  may  be  retorted  to  such  a  question,  whit 
IB  to  become  of  the  induatrious  eitiztti  or  mechanic  who  has  Bpent  his  hard  eam- 
inga  in  erecting  bis  little  house  or  wot^shq),  relying  on  the  oovenant  in  his 
deed,  if  he  can  only  get  back  his  purchase  money  and  intereat  f  I  lay  it  down 
a>  a  rule,  which  cannot  require  much  illustration  to  enforce  it  on  the  score  of 
analogy  and  jusUce,  tha^  in  actions  for  .a  breach  of  covenant,  the  damages  are  to 
Im  estimated  according  to  the  value  of  the  thing  when  the  covenant  was  broken. 
Thus,  in  a  covenant  for  the  delivery  of  spocifle  property  at  a  given  day,  in  case 
of  a  failure,  the  role  invariably  is  to  allow  in  damagefi  the  value  of  (he  thing  on 
the  day  it  ought  to  have  been  delivered,  and  when  the  covenant  was  broken.  It 
follows,  from  the  view  I  have  taken  of  this  questian,  that  the  pluntilf  under  the 
covenant  f<^  ^iet  mjirymMU,  ta».j  recover  the  improvements,  and  that  nnder 
file  covenant  ^f  Kutn,  ho  could  not,  unless  the  grantee  was  seised  by  virtoe  of 
the  deed,  and  has  been  evicted  under  a  title  paramounL  It  has,  however,  been 
urged  that  the  introduction  of  the  covenants  of  sei^Q  and  for  quiet  enjojment, 
were  substituted  for  the  covenant  of  warranty,  and  that  the  same  rule  ought  to 
follow  the  substituted  covenants.  It  appears  to  me  much  more  proper  to  coa- 
ader  the  introduction  of  personal  covenants  in  the  alienation  of  real  proper^, 

oheaoan  aer'  de  terre  eet  extendo  a  zv.  s.  terra  plas  haut  qe  ela  ne  voluiC  en  tempa 

ou  ele  ae  voleit  al'  heare  q'e  ale  passa  de  alienation  quant  breve  de  leisine  Iny 

bora  de  ni»tre  Mi^e  qe  viL  «t  qe  ele  vondra  qa  le  tennant  poet  avoir   boa 

eet  biBQ  compole  morle  at  oveaqua  ceo  reciidie.aur  lay  aprea  oeo  p.  breve. 
bien  edifi^  et  ne  filt  paa  en  le  terapa  de  Et  ale  nota  la  terre  le  teanaiit  q'eal 

ebioation  p.  qi  DODH  prioine  aver  extente  gar  dait  eetre  eatendu  aolon  eeo  qe  ele 

antr :  qe  iTaat  fait  laal  qa  nooa  puiBslona  valuEt  en  tempi  de  alienatloii  at  non  pa* 

Uhxi  a  la  valae  aoloDi  oeo  que  ele  paaaa  en  tempi  de  recoverv. 
bore  de  noatre  aeislne.    ■    ■     Et  nota  {j)  Piteher  v.  Livingahin,  4  /.  R.,  1. 

qe  Bar'  dlt  que  at  le  vie  fiat  eatendre  la 


(1)  In  Willaon  e.  Willson,  G  FoaU  {N.  M.),  229,  it  was  held  that  plaintiff  waa  not 
entitled  to  reoover  for  either. 
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M  immwlifttely  wrimiUtiog  themselvee  to  other  peraonil  cOTeouits  mnd  con- 
trtcts,  Mid  u  subject  to  the  Mme  rales  of  conab^ction,  tnd  the  Bune  rule  of 
dttnuges  whenever  the;  ire  broken.  If  so,  the  comiaat  for  quiet  enjoyment 
wu  not  broken  until  the  eviction,  and  the  rule  of  d&Dugea  would  be  the  prop- 
flrtj  tost  at  that  time,  which  would  inclnde  the  price  paid  for  the  land,  and  tiie 
Talae  of  those  erections  and  improTements  which  had  been  added  at  the  p1ain< 
titTs  Bspenq^  It  ia  sappoeed  that  though  the  covenants  of  Beisin  and  for  qdot 
enjoyment  are  distinct,  and  regard  different  objects,  jet  that  where  the  firet  fails 
the  latter  is  merged  in  it.  This  principle  strikes  me  as  illogical  and  oofoanded 
in  anthorify. 

"  Thwe  are  anthoritiee  which  show  that,  when  in  a  deed  a  man  covenants 
that  he  hath  a  good  right  to  convey,  jtc,  and  that  the  part^  shall  quietly  enjoy, 
one  covenant  goes  to  the  title,  and  the  other  to  the  poasMalon  ■,  and  why  a  peis  ' 
son  who  has  broken  two  distiact  agreements  should  protect  himself  tram 
a  respoDBbUity  on  ImUi,  and  be  liable  only  on  the  least  ext«nriv«  one,  [  1 68  ] 
amy  powers  of  comprehennon," 


The  Oder  members  of  the  court  were,  however,  of  a  different 
ofHnion.    Tan  Nesa,  X,  said, — 

"This  court  'has  already  determined  that  the  plaintiff  ia  not  entitled  to  re- 
cover  any  damagee  on  account  of  any  increased  value  of  the  land.  Here  a  dis- 
tinction ia  attempted  to  be  made  between  an  appredation  of  the.  land  itself,  and 
that  appredation  of  it  which  is  produced  by  the  erection  of  buildings,  or  the 
labor  bestowed  upon  it  in  clearing  and  cultivating;  a  very  nice,  and,  as  I  appre- 
hend, a  speculative  distinction,  to  which  -  it  would  be  difiBcult,  if  not  in  most 
cases  impossible,  to  give  any  practical  effect  without  danger  of  the  most  flagrant 
iijiistice. 

"  It  is  conceded  that  upon  the  covenant  of  leitin  only,  the  recoTery  is  to  be 
confined  to  the  consideration  and  interest  On  the  covenant  for  qvitt  eryof- 
flwnf,  therefore,  the  plaintiff  must  rely  to  recover  compensation  tar  his  improve- 
menta.  Let  as,  then,  examine  whether,  consistently  with  certain  fixed  legal 
principles,  the  covenantee  can  recover  a  greater  sum  of  damages  in  any  case 
under  the  covenant  for  quiet  enjoyment  than  under  the  covenant  of  seisin? 

"  An  eviction  must  be  shown  before  a  suit  can  be  maintained  on  the  foniur 
covenant  Not  se,  however,  as  to  the  latter  ;  for  that  is  broken,  if  the  grantor 
hsB  no  tiSe,  the  moment  the  deed  is  delivered ;  and  the  grantee  has  an  immediate 
right  of  action.  Whenever  the  eviction  is  occasioned  by  a  total  want  of  title  in 
the  grantor,  then  both  the  covenants  of  seisin  and  for  qniet  enjoyment  are 
equally  broken  ;  and  the  grantee  has  his  remedy  on  both.  If  he  proceeds  wpon 
the  first,  he  shall  recover  the  conslderationexpressed  in  l^e  deed,  and  the  inters 
est  But  if  he  proceeds  upon  the  last,  it  is  said  he  shall  recover  according  to 
the  value  at  the  time  of  eviction,  and  as  I  have  t>efoTe  jremarked,  he  must  be 
content  to  recover  according  to  the  then  value,  even  though  it  amottnts  to  one- 
half  only  of  the  consideration  expressed  in  the  deed, 

" The  case  would  then  stand  thus:  When  the  deed  centred  both  these 
covenants,  if  the  property  at  the  time  of  eviction  be  worth  one-half  of  the  consid- 


D,gH,zed.yGOOgIe 


168  WW  AT.    CJOTEKASTS.  [C3aAP  TI- 

ention  and  iaterast,  tha  grutM  Buj,  mrtwithatonding,  upon  tbe  oorsouit  ot 
B^ain  recover  the  whole  om^entioD  and  interest  But  if  the  property  happen 
to  be  worth  double  tlie  oonsiderttion  money  and  intenet,  bj  reason  of  the  im- 
prorements  fli»de  (hereon,  he  may  waive  tbe  coTeflant  of  seiun,  and  resort  to 
the  covenant  for  quiet  enjoyment,  and  thua  recover  die  whole  amount.  Can 
this  be  possiblef  It  appevrg  to  me  to  give  such  an  e&et  to  these  covenants  is 
not  reconcilable  wiUi  any  principle  of  law  or  justice. 

"  Uj  nnderstaoding  of  the  nature  of  these  covenants,  when  b<wi  are  con- 
tuned  in  Qie  same  deed,  is  this:  thattbeooTenantofseisiii  which  relates  to  the 
title,  is  the  principal  and  eaperior  covenant ;  to  which  the  covenant  for  quiet  ea> 
joTinent,  which  goes  to  the  possession,  is  inferior  and  subordinate  And  I  am 
not  aware  that  a  case  can  possibly  occur  where  the  ^ntee  can  recover 
[  163  ]  a  greater  amount  in  damages  for  tbe  breach  of  the  bitter  than  of  the  for- 
mer ;  though  there  are  many  cases  where  he  may  recover  less.  Tbe 
suit  here  is  brought  upon  both  covenants ;  and  both,  in  oonsequenoe  of  the  total 
Ikilure  of  the  defendant's  title  and  the  eviction,  have  been  broken.  The  plain- 
tifi^  accordingly,  has  a  right  to  recover  on  both ;  but  as  the  amount  of  tbe  recov- 
ery would,  according  to  my  ideas,  be  the  same  on  each,  he  must  elect  on  which 
of  them  he  means  to  rely,  and  take  nominal  damages  on  the  other.  The  plain- 
tiff is  entitled  to  but  one  Batdsf^tion,  and  he  has  bis  remedy  on  either  of  the 
covenants  at  his  election  to  obtain  it.  It  will  hardly  be  said  that  he  can  have 
judgment  for  the  same  sum  on  both  the  covenants. 

"  But  I  consider  the  question  aiWog  in  tbiscause  as  settled  by  authority,  and 
that,  according  to  established  rules  of  Uw,  the  plaintiff  is  not  entitled  to  any 
thing  more  tban  the  value  of  the  land  as  settled  by  the  con^deration  in  the 

"  In  snita  upon  the  andent  covenant  of  warranty,  beyond  alt  dispute  the 
recovery  wis  restricted  to  the  value  of  the  land  at  the  time  of  middng  the 
covenant 

"Apers&oalacUon  will  not  lie  on  the  covenant  of  warranty  upon  eviction  of 
the  f^hold  (B&c  Abr.,  tit  Gov.  C.) ;  and  fbr  which  reason,  upon  the  introdnc- 
tibn  of  alienations  by  bai^n  and  sale,  new  covenants  were  devised,  but  solely 
for  the  purpose  of  securing  to  the  bargainee  the  personal  responsibility  of  the 
bargainor  in  case  of  a  fkilureof  his  title.  I  tbink  Tarn  warruited  in  saying  that 
it  never  was  designed,  by  the  insertion  of  those  covenants,  to  establish  any  other 
rule  of  damages  than  what  previously  existed,  beiiause  there  is  nothing  in  the 
terms  of  the  covenants  from  which  an  intention  to  extend  the  liability  of  the 
covenantor  can  be  inferred ;  hut  the  contrary  is  to  be  presumed,  as  not  a  single 
case  is  to  be  found  where  such  a  constniction  of  these  covenants,  which  were  in 
a  great  measure  substituted  for  the  covenant  of  warranty,  has  ever  obtained. 

''  If,  then,  on  the  covenant  of  warranty,  the  satisfaction  recovered  in  land 
was  to  bo  equivalent  to  the  value  of  the  lands  granted,  as  it  existed  at  the  time 
when  the  covenant  was  made,  I  do  conceive  that  we  are  bound  to  adopt  a  cor- 
respondent rule,  when  satisAiction  ia  sought  to  be  recovered  in  money  in  a  per- 
sonal action,  on  the  covenant  for  quiet  ei^oymeot 

"  Such  a  rule,  moreover,  I  consider  to  be  conformable  to  the  intention  of  tbe 
parties.  I  question  if  one  gnntor  out  of  ten  thousand,  enters  into  these  cove- 
nants with  the  remotest  belief^  that  he  ia  exposbg  himself  and  his  posterity  to 
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the  ruinons  conaeqaencee  which  wonU  molt  from  the  doctriae  ooDtendtd  for 
by  the  counsel  for  the  plaintiff.  B7  giving  this  doctrine  our  sanction,  we  should, 
in  my  apprehension,  create  a  moat  onezpected  and  oppressive  reaponsibilily 
never  contetnplated  by  tiie  parties,  and  inflict  an  equallj  unmerited  punishment 
npon  gnnlora  acting  with  good  faith,  and  having  a  perfect  confidence  in  the 
validity  of  their  title  to  the  land,  which  they  have  tnuisferred  for  what  it  is  rea- 
Bonablj  worth. 

I  have  cited  these  cases  at  length,  because  they  are 
leading  authorities  on  a  very  important  branch  of  our  sub-  [161] 
ject.    Wliile  we  acqmesce  in  the  doctrine,  as  far  as  regards 
increase  of  valae  resulting  from  accidental  circumstances,  we 
may  be  penoitted  to  donbt  as  to  the  question  of  beneficial  im- 
provements. 

The  cases  seem  to  have  been  mainly  decided  npon  the  analogy 
to  the  ancient  real  warranty,  and  the  assumed  impropriety  of 
applying  a  different  rule  to  the  covenant  of  quiet  enjoyment,  from 
that  which  governs  the  covenant  of  seisin.  But  tlie  rule  adopted 
in  regard  to  the  real  warrant  was  established  when  improvements 
were  much  more  rare  and  far  less  rapid  than  at  the  present  day ; 
and  there  seems  no  reason  v^hich  forbids  a  grantor  from  ^ving  a 
more  efTectual  remedy  against  a  prospective  than  an  immediate 
failure  of  title ;  nor  is  it  easy  to  say  why  the  price  should  be  arbi- 
trarily fixed  on  as  the  absolute  measure  of  value  in  regard  to 
lands,  when  in  regard  to  chattels  it  is  aolj  primo'/deie  evidence 
of  that  value. 

There  eeems  great  doubt,  too,  whether  snfBdent  attention  has 
been  paid  to  the  words  of  the  covenant.  What  is  the  meaning  of 
the  phrase  "  quiei  enjoyment"  in  regard  to  a  city  lot,  for  instance, 
-which  is  of  no  use  but  for  buildings,  on  which  erections  must  be 
contemplated  at  the  time  of  pnrchase  by  both  parties,  and  of 
vhich,  without  such  erections,  no  er^oyment  can  be  bad }  May 
not  a  distinction  be  well  taken  between  this  covenant  applied  to 
such  property  and  to  farming  land  1 

We  shall  find,  also,  that  in  our  sister  States  mach  diversity  of 
opinion  exists;  though  the  rule  is  loo  well  settled  in  NewTorfc  to 
be  shaken.  (J6) 

In  the  case  above  cited  [Staats  v.  Ten  Eyck'e  Ex'ors],  it  had 

(it)  It  m>7  be  Dotioed  here  that  the  re-  tiie  Ifane  ^  mdibn,  with  interert  and 

viwn  of  the  Statotte  of  Hew  Tork  pro-  oorts,  and  reasonable  «ipeii»e«  of  defend- 

poeed  to  fix  Uie  meoture  of  d«iDag«e  for  lug  tbe  title.    But  if  tue  considerstion 

erletioD,  at  the  value  of  Qie  premiKe  at  were  paid  In  money.  It  wa*  to  be  taken 
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been  stud  that  the  intereet  allowed  Bhoald  be  commeosarate  -with 
the  legal  claim  to  meBne  prgfits.  And  in  an  action  {t)  brought  b;' 
executors  for  a  breach  of  the  covenant  of  seisin,  a  verdict  was 

taken  by  consent  for  the  plaintiffs,  for  the  consideration 
[165]  money  expressed  in  the  deed,  with  interest  from  the  date 

to  the  time  of  trial ;  bnt  it  appearing  that  the  premises  had 
been  actually  enjoyed,  and  the  mesne  profits  taken  by  the  grantee, 
they  were  only  allowed  six  years'  interest,  and  a  dednction  was 
accordingly  made.  The  principle  of  these  decisions  was  affirmed 
in  a  anbseqnent  case,  (m)  where,  in  an  action  of  covenant,  an  evic- 
tion being  proved,  the  plaintiff  was  only  allowed  to  recover  the 
consideration  money  paid,  interest  for  tax  years  thereon,  and  the 
costs  of  the  eviction  suit.  (1)  And  the  general  role  has  been  since 
repeatedly  recognized  in  New  Tort,  (n.)  In  a  recent  case,  (o)  the 
principle  which  we  have  seen  settled  in  regard  to  conveyances, 
was  applied  to  leases.  The  plaintiff  declared  on  a  lease  upon  an 
implied  covenant  for  qniet  enjoyment.  The  court  held,  that  no 
such  covenant  could  be  implied ;  (2)  bat  that  if  there  were  an 
express  one,  the  tenant,  not  having  paid  any  pnrchase  money  on 
obtaining  the  lease,  would  be  entitled  to  only  nominal  damages, 
and  this  although  he  had  made  valoable  improvements  on  the 
premises, — saying, "  A  lease  where  no  purchase  money  is  paid  by 
the  lessee,  does  not  differ  in  principle  in  this  respect  from  an  ordi- 
nary conveyance  in  fee  for  a  valuable  consideration."  (8) 

w  tbe  Tmloe  of  th«  pronlKs ;  and  In  dam  {m)  Caalkini  and  othan,  Ex*!*  or  Albae 
of  partial  eTlction,  Uie  Tolue  of  a  part  e,  Harris.  S  /.  B.,  824. 
was  to  be  «atlmat«d  in  proportion  to  the  (n)  Eacs  v.  Sanger,  14  J,  R,  69.  Bald- 
price  paid  for  the  whole.    But  this  pro-  -win  ».  Mium,  i  WmtL,  899.    Dimmiekti. 
vi^on  irai  not  fioally  adopted.    Sea  the  Lockwood,  10   Wtnd.,  149.     Kincey  t^ 
chapter  on  Alienation  by  Dttd  (PaH  IL,  Watu,  14  Wend.,  SB.     Moak  v.  Johnaon, 
ch.  1,  art.  Iv.,  K  S.,  voL  iii.,  CIS,)  which  1  HUl,  99;  and  Kelly  *.  Dntch  Cboreh 
Buffered  aadlj  in  the  hands  of  the  legia-  of  Schenectady,  S  Hill,  lOt,  IOC. 
latur&  (o)  Kinney  v.  Watta,  14  Wend.,  S8. 
H)  BeuietK  JenUDB,  18  /.  B.,  50. 


(1)  3e«  the  iame  rale  laid  dovn  in  an  action  by  an  aidgaae  of  the  ooTenant  in 
Baxter  c  Ryen,  IS  Barb.  {N.  T.\  SST. 

(2)  Bnt  aee  The  Mayor,  Ac.  of  New  York  •.  Mabie,  8  Kern.  ISl,  where  it  U  hdd 
by  the  New  York  Conrt  of  Appeal*  that  a  covenant  for  quiet  enjoyment  might  b« 
implied  from  a  Uatt,  a  leaae  not  being  a  "  oonToyance  '  withiD  the  aeoee  of  %  Stv 
Blot,  788,  §  140;  and  tliat  in  an  aetion  for  rent,  damagea  tor  breach  of  ttdaimj^ed 
eoTcnant  might  be  tlie  subject  of  reeonpment 

(S)  Id  cose  of  eviction  from  demieed  premiiee  where  tlieTe  waa  no  firaod  or  mis- 
repreeentaUoQ  of  the  lessor  indw^g  the  (ftkliig  of  the  lease,  tiie  meosore  of  damsgef , 
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In  a  snbBeqnent  case,  (p)  It  seema  to  have  been  thought  that 
under  the  covenant  for  quiet  enjoyment,  the  lessee  might,  on  evic- 
tion, recover  the  value  of  the  lease,  leas  the  rent  reserved ;  bat  bj 
a  still  later  decieion,  (j)  the  arbitraiy  rule  which,  in  regard  to 
conveyances,  aa  we  have  seen,  takes  the  price  paid  to  be  the  valae 
of  the  land,  was  laid  down  in  regard  to  leasee ;  and  Mi.  Juetice 


"  Following  tW  uuJog7,  the  rents  ruerred  in  &  leue  where  no  other  con- 
^deration  is  p»id,  must  be  regarded  as  a  just,  equivalent  fbr  the  use  of  th« 
demised  premises.  The  parties  hare  agreed  so  to  consider  tt.  In  case  of  evio- 
tioD  the  rent  ceases,  and  the  lessee  is  relieved  from  a  hurden  which  must  b* 
deemed  equal  to  the  benefit  which  he  would  have  derived  from  the  ctm- 
tlnued  enjoyment  of  the  proper^.  Having  tost  nothing,  h«  can  recover  [16BJ 
so  damages.  He  Is,  however,  entitled  to  the  coats  he  has  been  put  to; 
and  as  he  is  answerable  to  the  true  owner  for  the  mesne  profits  of  the  land  for 
a  period  not  exceeding  mz  years,  he  may  recover  back  the  rent  he  has  paid 
during  that  time  with  the  interest  thereon.  If  this  rule  will  not  slwsjs  afford 
a  sufficient  indemnity  to  the  lessee,  t  can  onlj^  saj,  as  has  often  been  said  in  rela- 
tion to  a  purchaser,  he  should  protect  himself  by  requiring  other  covenants." 

This  rule  destroys  the  value  of  all  the  nsoal  corenanta  in 
leases,  and  ia  against  the  general  principle  in  regard  to  chattels, 
by  which  we  shall  see  that  if  a  warranty  in  regard  to  them  fails, 
the  plaintiff  is  entitled  to  recover  the  difference  between  &eir 
actoal  value  and  that  which  they  woold  have  had,  if  the  warranty 
had  been  complied  with.  It  is  very  frequently  the  case,  that  the 
rent  in  leases,  especially  where  ground-rent  for  a  long  term  is 
reserved,  does  not  represent  their  real  value  to  the  leasee ;  that 
the  lease,  en*  its  good  will,  as  it  is  sometimeB  erroneously  termed, 
is  of  great  actual  value ;  and  that  on  an  eviction  the  tenant  must 

(p)Mo»kt 


if  rent  hai  bean  paid  In  advanee,  la  lo  mnch  of  the  advaoced  moneja  ai  would  be  pay- 
able at  the  iti|>alated  rate  for  the  nneaplred  part  of  the  lean,  with  interaat.  If  no 
rent  ha*  been  paid  in  edvaoee,  do  damages  can  be  recov«red  by  the  Uoee.  Bia  lia- 
biUty  to  pay  rent  would  eeaee  from  the  time  of  the  evietlon.  Upon  an  executory 
eontract  to  give  a  lease,  and  a  &ilare  or  refnsal  to  give  one,  the  rale  of  damagee  is 
the  tame.  If  the  Inability  or  refnwJ  i«  without  any  Einlt  or  fraud  on  the  part  of  the 
party  promimng  to  execute  it  Where  the  refiHal  to  give  a  lease  reeulta  from  the 
frsudnlent  eondoet  of  the  defendant,  eoneeqnent  epeoial  damagca,  on  proper  allega- 
tioDB  being  embodied  In  the  oompUnt,  may  tte  recovered.  NoyM  v,  Anderson,  1 
iJiwr  (Jf.  r.\  Mi. 
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BofFer  poeitivo  loea.  (1)  Wbj  should  a  coveiiaot,  nung  the  expree- 
dve  phrase  quiet  enjoyment,  be  frittered  aw&j  by  an  arbitrary 
assomption  that  the  price  paid  was  the  real  valae  % 

Indeed  in  a  recent  case  in  the  same  State  the  arbitrary  valnatioo 
Beems  to  have  been  abandoned,  where  an  agreement  in  the  natore 
of  a  lease  but  withont  any  covenants  was  made  to  commence  from 
a  future  day,  and  the  owner  before  the  commencement  of  the 
term  leased  the  premises  to  another  party, — it  was  held,  that  the 
original  lessee  was  not  limited  to  his  action  of  ejectment ;  that  he 
might  sue  the  lessor  for  the  breach  of  the  implied  agreement  to 
give  him  possession;  and  that  in  such  action  the  measure  of 
damages  would  be  the  difference  between  the  rent  reserved  in  the 
lease  and  the  value  of  the  premises  for  the  term,  {qq) 

The  general  rule,  as  settled  in  New  York,  in  regard  to  con- 
veyances, was  adopted  at  an  early  day  in  Pennsylvania,  and  the 
price  of  the  land  at  the  date  of  the  deed  was  taken  as  tlie  measure 
of  damages,  (r)  But  it  does  not  appear  by  the  case  to  what  cause 
the  increased  valne  was  to  be  ascribed. 

It  has  been  otherwise  held  in  Maasachusetta,  Connecticut, 
Virginia,  and  South  Carolina. 

In  Massachusetts,  in  a  case  («)  in  which  the  action  was  brought 
on  the  cpvenant  of  warranly^,  Parsons,  J.,  delivering  the  judg- 
ment of  the  court,  said,  *'  The  court  were  of  opinion,  conformably 
to  the  principles  of  law  applied  to  personal  actions  of  covenant 
broken,  to  the  ancient  usages  of  the  State,  and  to  the  decisions  of 
our  predecessors,  supported  by  the  practice  of  the  legislature,  that 
the  plaintiff  in  the  action  ou^t  to  recover  in  damages  the  valne 
of  the  estate  at  the  time  of  the  eviction."  The  land  in  this  case 
had  risen  from  (9,000  to  {15,000,  but  whether  by  reason  of  actual 

improvements  is  not  stated. 
[167]        Li  a  later  case,  (^  it  was  held  that,  as  there  was  a 
covenant  of  warrant  in  the  deed,  if  the  plaintiff  had  been 

(?7)  Trail  0.  Gnuiger,  4  Bdl  IIS.  (Dedded  In  ISOT.)    See,  alto,  Smnner  e. 

(r)  BendfiF  m.    Frombei^er,    4    DM.  WiUtams,  B  Man.  333. 

441.  (2)  (0  Cuw«U  «.  Wendell,  4  JVow  108 

{.)  QoM  ».  Braiier,  8  Mau.  823,  648.  (1809.) 

(1)  In  Chattertoa  ».  Foi,  B  Dutr  (Jf.  T),  M,  It  wn  hdd,  tha  eviction  being 
tortions,  that  the  tenant  miglit  reoover  the  diCTerence  between  the  vsTne  of  bi*  leate. 
for  the  anezpired  term,  end  the  Tent  reserved.  Bee,  alio  Uarquart  e.  La  Farge,  G 
lb.  SS8. 

(3)  AppTored  and  fallowed  Is  Brom  «.  IHckerMn,  la  Pmm,  BL  812. 
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ericted,  the  jory  ahovld  coneider  the  valne  of  the  land  at  the  time 
<^  the  eviction,  as  the  proper  measore  of  damageB ;  (1)  but  there 
bung  no  evictioii,  it  was  held  that  the  meaaare  of  damages  on  the 
corenant  of  seisin  was  the  price  paid,  and  interest  (u) 

The  mle  as  above  establif^ed  in  Hassacbnsetts,  that  where  the 
oovenant  is  in  the  fdtnre,  and  the  estate  xa.  the  mean  time  passes 
bj  force  <^  the  conveyance,  and  the  grantee  becomes  seised,  and 
is  afterwards  evicted  by  a  paramount  title,  the  valne  of  the  estate 
at  the  time  of  the  eviction  is  the  measore  of  the  plaintiffs 
damages, — ^has  been  repeatedly  since  held  in  that  State,  (v)  Bat  it 
has  been  recently  said,  {w)  that  this  role  may  be  modified  by 
special  circmnstances ;  as,  for  instance,  "  a  case  may  be  sappoaed 
where  an  ontatanding  mortgage,  though  asemning  &e  fona  of  a 
paramount  title,  which  if  not  redeemed  would  take  the  whole 
estate,  and  evict  the  covenantee,  yet  being  very  small  in  compari- 
son with  the  value  of  the  estate,  it  would  be  plainly  for  the 
interest  of  tiie  owner  and  holder  of  the  eqoily  of  redemption  to 
redeem,  la  such  case  it  woold  be  quite  unreasonable  to  bold 
that  the  covenantee  in  such  an  eviction  should  recover  damages 
to  the  faH  valne  of  &e  estate."  And  this  doctrine  has  b6en 
recently  re-affirmed,  {as)  It  is  to  be  borne  in  mind,  that  in  Massa- 
chusetts the  mortgagee  obtains  a  conditional  judgment,  and  is  put 
in  possession,  after  which  the  plaintiff  may  discharge  the  incum- 
brance, and  restore  himself  to  posseesion  by  paying  the  debt,  with 
interest  and  costs  of  snit ;  and  in  snch  a  case  the  proper  mle  of 
dfunages  was  held  to  be  the  amount  doe  on  the  mortgage,  with 
the  costs  of  the  mortgage  suit  against  the  plaintiff'.  (i/) 

The  State  of  Maine  has  adhered  to  the  mle  of  her  [168] 
parent,  Massachusetts,  that  the  valne  of  the  premises  at  the 
time  of  the  eviction,  forms  the  necessary  damagee ;  and  to  this 
have  there  been  added  the  expenses  reasonably  and  actually 


t  in  real  aetioru,  In  aertain  cue*,  Chapel  k  Boll,  IT  JTota.  SIS ;  Heath  v. 

oompeDiatloD  for  hli  improTementa,  and  Wells,  B  Pick.   140;     The   Society    v. 

giviiigtheileiiiaa^nttlieliicreased  Talne  Wheeler,  S  6aUi40H,  106. 
of  the  pRmiaea,  Itm  the  lniproTement&  (v)  Eforlon   •.  Baboock,  8  MtL   610, 

the  provirions  of  which  are  incorpoTated  G 1 8. 

in  the  ReTiiaoD  of  1886, 812.    Uarrls  v.  («)  White  v.  Whitney,  S  Jfei.  81,  80. 

Newell,  8  JfoM.  SSa ;   Kaox  v.  Hook,  13  fx)  Donahoe  •.  Emery,  »  MiL  68. 


(«)1 

(y)' 


JtfoM.  82»i  see,  alio.  Bacon  k  Callender,  (y)  Tuffb  *.  Adama,  3  Pick.  Oil. 


(1)  Hnnt  <r.  Orwig,  17  R  Monr.  (Zy.),  IS. 
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incorred  in  Hm  defenee  of  tihe  Bnit  in  which  the  grantee  was 
evicted.  {«) 

In  Connecticut,  an  early  as  1786,  the  eame  mle  was  declared,  (a) 
!nie  Superior  Oonrt  said  diat  in  snite  on  the  covenant  of  warranty, 
the  constant  mle  of  the  court  had  heen  to  ascertain  damages  by 
tiie  value  of  the  land  at  the  time  of  eviction.  Bnt  the  action 
being  on  a  covenant  of  seisin,  tLus  rale  was  held  not  to  apply.  It 
was  said  that  the  purchaser  might  bring  his  action  immediately 
upon  discovering  that  his  title  was  defective ;  and  the  jury  haying 
computed  the  damages  according  to  the  consideration  of  the  deed, 
the  verdict  was  accepted  by  the  court 

In  the  same  State  it  was  recently  said,  "  We  consider  the  mle 
to  have  been  long  since  settled  in  this  State,  that  npon  the 
covenant  of  seisin  iho  plaintiff  has  a  right  to  recover  the  con- 
sideration money  and  interest,  and  on  the  covenant  of  warranty, 
the  value  of  the  land  at  the  time  of  eviction.  *  * 

We  think,  too,  that  when  the  warrantor  has  been  vouched  in  to 
defend  his  title,  the  costs  which  the  plaintiff  has  actually  been 
put  to  is  a  fair  ground  of  damages."  {b) 

In  South  Oarolina,  the  same  role  was  at  first  adopted,  (c)  It 
was  held  at  nisi  prins,  in  an  action  of  covenant  brought  for  a 
breach  of  warranty  in  a  release  of  a  lot  of  land  in  Charleston, 
>  by  Pendleton,  J.,  "  that  there  can  be  no  doubt  but  that  the  mea- 
sure of  estimating  damages  in  a  case  llle  the  present,  is  Hie  value 
of  the  land  at  the  time  of  the  eviction ;"  but  only  a  part  of  the 
lot  being  taken,  it  was  left  to  the  jniy  to  appordou  the  damages 
according  to  the  amount  of  injmy  snstuned,  or  give  the  full 
amount  of  the  value  of  the  lot ;  which  latter  was  done.  In  a  sub- 
sequent action  of  covenant  on  warranty,  {d)  there  was  a  differencd 
of  opinion  on  this  point,  Orimke,  J.,  thinking  the  porchase  money 
and  interest  was  the  true  rule.  Bnt  Waties  and  Bay,  JJ., 
[169]  thought  the  value  of  the  lands  at  the  time  of  Uie  evic^ 
tion  was  the  best  general  mle ;  and  on  this  prinraple  the 
verdict  was  given. 

In  an  action  of  warranty  of  negroes,  [e)  an  attempt  was  made 
to  apply  the  same  principle  to  chattels ;  but,  while  the  general  mle 

(z)  Hardy  «.  Ifelson,  37  Maint,  6iS.  <i)  The  EzVi  of  Gncnrd  «.  lUTen,  1 

(a)  Horalord  v.  Wright,  JTirfty,  B.  Say,  288,  (1793.1 

ib)  Sterliog  s.  Peet,  14  Omit.  JL  S4S,  le)  Evelesh  t.  Stitff*  Adm'n,  1  Bav. 

W  Liber  «(  at  ftParaon'iEi'rB.l  Joy,  9S.    (1789.) 
19,  [1786.] 
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was  acknowledged,  the  particular  case  was  conmdered  an  excep- 
tion, and  the  court  left  it  to  the  jnry  to  give  what  they  thought 
reasonable.  Finallj*,  in  a  eabseqnent  case,  the  prior  deciaions 
were  distinctly  OTerroled,  and  the  New-Tork  role  was  adopted.(^ 

In  New  Hampshire,  the  mle  of  damages  in  the  covenant  of 
warranty,  as  to  whether  it  should  be  the  valne  of  the  land  at  the 
time  of  the  pTuchase  or  of  the  OTiction,  was  recently  di&cossed 
but  left  unsettled,  {g)  (1) 

In  Yirg^a,  it  was  very  early  swd,  (A)  that  if  a  conveyance 
had  beea  made  with  warranty,  the  valae  of  the  land  at  the  time 
of  eviction  would  fix  the  damage.  This,  however,  was  in  equity ; 
and  the  mle  in  that  State  seems  to  have  been  long  involved  in 
doubt.  In  a  later  case,  (t)  while  the  mle  as  jnst  stated  was  again 
recognized,  it  was  held  not  to  apply  to  a  conveyance  of  land  with 
a  general  warranty  of  a  specific  qoantity  when  the  qnantity  fell 
short,  and  the  v^ne  of  the  deficiency  was  fixed  at  the  time  of  the 
contract  Li  another  case,  (J)  the  doctrine  of  the  last  decision 
was  followed.  But  the  rale  we  are  considering  does  not  appear 
to  have  controlled  either  of  these  cases ;  and  more  recently,  (&) 
the  whole  subject  was  careAiUy  examined  by  Green  and  CoaJter, 
JJ.,  in  able  and  conflicting  opinions ;  but  the  case  went  ofif  on 
another  ground,  Brooke,  J.,  reserving  his  opinion.  And  the  final 
decision  seems  to  be  that  the  purchase  money,  interest,  and  costs 
of  eviction,  fix  the  measore  of  compensation.  {1} 

In  Tennessee,  the  pitrchase  money  with  interest  makes  the 
measure  of  remuneration,  (jn) 

So,  too,  in  Kentucky,  where  it  was  held  by  the  Court  of  [170] 
Appeals,  that  in  case  of  a  covenant  of  warranty  and  evic- 
'  tioD,  "  the  value  of  the  land  at  the  time  of  sale  to  be  ascertained 
by  the  porchase  money,  if  expressed  in  the  deed  or  known, 

(/)  HnnnlDg  •.  Withers,  S  Trtd.  Con.  (I)  Stout*.  Jaeiaoa,  8  RaadoltA,  ISa. 

li^.,6Bi.  WBre«.We&thaaU,S  Jf'Oinri  0S2S.) 

A^,  418.     Bond  V.  QiutUebaum,  1  lb..  (t)  Threlkdd*.  Fltxhnffh,  SZewA,  451. 

6SS,  Bod  StitL  of  1824.    Fumazn  v.  El-  (m)  Talbot  «.  Bedford,  B  EalCii  Am. 

more,  8  !fott  A  M'Cord.  Lam  J.,  tSO,  efted  in  not«a  to  'Da-iaW  i. 

(a)  Loomii  r.  Bedel,  11  N.  H.  R.,  li.  Craig,  2  WktoL,  64,  «nd  Bhaw  «.  WU- 

(A)  Milla  V.  Bell,  8  Call,  838.    (ISOt.)  kini,  Adm'r,   B  ffumsAriyr   M7.    S«s, 

(t)  Netson  V.  Uattliewg,  3  Em.  A  Mim.,  alto.  In  Snmner  >.  WURuiu,  4  Hairi  Am. 

104.    (ISOS.)  La*  J.,  ise,  147,  tba  opinion  of  Luther 

(J)  Homphreyi  Adm'r  *.  Adams  Adm'r,  Martin. 

1  ^Hti.,  49S. 

(I)  Iq  WiUaoD  V.  WillKin  (A  Fotl.  y.  B.,  220),  the  rale  wai  held  to  be  the  Bmaant 
of  the  oonridentlon,  irith  Intereat  and  the  cotU  of  nilt  on  the  CTletioii. 
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leather  irith  interest  thereon,  and  the  coets  eztrsordiuuy,  as 
veil  as  legal  ezpehaee  in  defense  of  the  title,  is  the  meaenre  of 
damages  to  be  recovered ;  but  if  the  pnrchase  money  be  not 
expreaaed  in  the  deed,  other  means  ma^  be  used  to  ascertain  ita 
value."    The  case  was  in  chancery,  (n) 

In  Ohio,  in  actions  on  the  covenants  of  seisin  and  qniet  enjoy- 
ment, the  measure  of  damages,  as  a  general  mle,  has  been 
adjudged  to  be  the  consideration  money  and  interest;  and  this 
role  has  been  applied  to  sails  on  the  warranty  of  title.  Bat  in 
that  State,  in  an  action  on  a  covenant  of  warranty  of  title,  where 
the  plwitiff  had  occnpied  the  premiseB  from  the  date  of  the  con- 
veyance, the  enjoyment  was  declared  to  be  equivalent  to  the 
interest  npon  the  consideration,  and  no  interest  as  ench  to  be 
recoverable.  Bat  as  the  plaintiff  might  be  compelled  to  acconnt 
for  the  rents  and  profits  for  four  yean,  to  the  tme  owner, 
[171]  he  was  held  entitled  to  recover  itUereei  for  four  years  in 
&e  suit  on  the  covenant  (o) 

In  the  samo  State,  where  the  covenant  of  warranty  is  broken 
by  reason  of  an  asaignment  of  dower  by  metes  and  boonds,  the 
damages  will  be  not  to  the  extent  of  the  conraderation  money,  or 
of  one  third  of  the  consideration  money  of  tiie  deed,  .but  the  extent 
to  whidi  the  valae  of  the  estate  is  diminished  by  carving  oat  the 


(n)  Coz-e  Hdn  «,.  Stroda,  8  Sttb,  »S. 
Hieee  qaeiUoDa  h«Te  been  mneb  oonsld- 
ered  la  the  Tsrioaa  Btatca  of  the  Union; 
and  the  fbllowing  oases  may  be  noted. 
In  Koith  OaToliDA,  Wilson  *.  Porba^  9 
Dm.  y.  C.  It»p„  ZO.  lo  E^lacky,  Sea- 
more  tp.  Harlan,  8  Band*  Ken.  Rep.,  408, 
410.  Booker  v.  Bell,  8  lb.,  17S.  Id 
iUinois.  Buckmaster  «.  Grandy,  I  Beam- 
m»n'*  Rep.,  BIB.  M'Kee  v.  Brandon,  S 
lb.,  SSB.  In  Maine,  Svett  «.  PaMck,  8 
Fairf.,  1.  In  Vermont,  Strong  «.  Shnm- 
wfly,  D.  Chipman'i  Btp,  110.  Park  v. 
Bates,  li  Venaont  Rep.,  SBl.  In  Looia- 
iana,  Bissell  v.  Grwin,  IS  La.  Rep.,  US. 
In  Tennessee,  Talbot  v.  Bedford,  Ooakt'i 
Ifain.  Rep.,  Ul.  Hopkins  «.  Yowell.  IS 
Tayer,  BOB.  In  Virpnia,  Louther  ».  ■ 
Comxaonvealtb,  1  S.  it  Munf.,  iO% 
Crensha-w  *  Smith,  6  Mvnf.,  416.  Wil- 
son V.  Spencer,  11  Leigh,  S61.  In  New 
Jersey,  Stewart  t.  Drake,  4  Haltted* 
Rep.,  ISO.  In  Arkansas,  Losan  ti.  Mool- 
der,  1  Ark.  R.,  1123.  In  IniBona,  Black- 
well  V.  The  Justices  of  lAwrence  County, 
1  Blaekfordt  Ind  Rep.,  200,  in  nottt. 
Sheets  V.  Andrews,  2  lb.,  HH.    In  Ohio, 


Adm'r  of  Backns  v.  M'Ooy,  S  Sam.  Ohio, 
831.  Dnstin  «.  Newcomer,  B  Ohio,  49. 
Foote  e.  Burnet,  10  OMo,  St7.  "Tha 
ultimate  extent,"  says  Chanoellor  Kent 
(vol  IT.,  47S).  to  whose  laborions  re- 
search I  am  indebted  for  the  anthonties 
In  this  note,  "of  the  vendor's  refipocei- 
bility  onder  all  or  any  of  the  nsual  eore- 
naots  in  tha  deed,  is  the  porehase  money 
with  interest ;  and  Ibia  I  preaame  to  be 
the  prevalent  role  throughout  the  United 
States.*  Suppo^g  this  to  be  so,  sabiect 
to  the  above  excepUons,  it  may  still  be 
doubted  whether  interest  should  be 
allowed  In  any  case  where  the  property 
has  been  enjoyed  by  the  )^ntee,  unless 
he  has  been  actaaUy  oompelled  to  pay 
the  mesne  profitSL  Interest  Is  airen  to 
oounterbalitDce  the  claim  of  the  true 
owner  for  mesne  profits ;  but  even  after 
eviction,  tha  loss  of  tha  mesne  profits 
does  not  necessarily  follow;  and,  as  we 
have  heretflfore  seen,  the  law  doea  not 
^Ke  aettmt  eompeniatuM  for  probMe 
lotl.~Afit*,  111. 
(o)  Clark  «.  Farr,  14  Ohio,  IIS. 
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life  estate,  taking  one  third  of  the  coneideratioD  monej  to  he  the 
value  of  one  third  of  the  fee  simple  interest,  {p) 

Where  the  erictioa  complsdned  of  is  partial,  the  recovery  is 
proportioned  to  the  valae  of  the  part  of  the  premises  to  whf  ch  the 
title  has  fuled.  (1)  So  in  New  Tork,  (g)  where  action  was  brought 
on  the  covenant  of  seisin,  the  title  to  part  of  the  premises  having 
fiuled,  and  it  was  insisted,  on  the  authority  of  an  English  case,  (r) 
that  this  partial  failnre  of  title  gave  the  plaintiff  a  right  to  recover 
die  entire  pnrchaae  money.  Bat  the  coort  held  otherwise :  that 
it  was  competent  for  the  defenduit  to  show  that  the  part  in  regard 
to  which  the  title  had  failed,  was  of  inferior  quality  to  the 
other  portion  conveyed ;  and  that  the  trae  meaanre  of  damages 
was  the  valne  of  the  part  of  which  the  title  had  fuled,  taken  in 
proportitoi  to  the  price  of  the  whole ;  (8)  the  whole  computa- 
tion being  on  the  basis  of  the  con^deration  money.  This  role 
was  deduced  by  Kent,  0.  J.,  from  the  Year  Books,  («)  and  en- 
forced by  the  analo^ee  of  the  civil  law,  "  Qttod  enm."  says 
Ulpian,  ^si  quod  m  a^ro  preUosismnvm,,  hoo  eoictum,  est ;  <mt 
^uod^uit  in  agro  viUfnmtfm  t  cBgH/mabiitO'  lorn  qitaHtaa,  et  ne 
erii  regressua."  (i)  The  same  principle  is  also  recognized  by 
Pothier.  («) 

In  a  recent  case  in  Massachusetts,  it  was  contended  that  the 
damages  should  he  determined  by  the  proportion  in  quantity 
which  the  part  to  which  the  title  had  failed  bore  to  the  reddae ; 
but  the  court  said,  "This  is  not  a  jnst  mle,  for  the  valne  may  be 
unequal.    The  tme  and  jnst  rule  ia,  that  the  proportional  value. 


(p)  JobiUMi «.  Njce,  17  Ohio.  S(L 
if)  Horrii t.  Phdpi,  iJ.R^ti;  reoiw- 
niied  in  Onthrie  t.  Pngalef,  IS  J.  X., 


tL  mghtiogai,  2  A^k  a,  es9. 


<1)  Hunt  «:  Onrig,  IT  S.  Monr.  {K]/.),  73 ;  BvapUnd  •.  McEeen,  SB  Pmn.  St., 
1S4;  Walker  «.  JokaaoD,  8  J&iff.  (Ark).,  fiS2;  Kerby  «;  RIqUHUoii,  17  do.,  601 

(S)  The  UM  of  Horria  r.  Phelpa  waa  alto  recognized  ip  Oile«  v.  Dvgro,  1  Jhitr 
(JIT.  T.),  tSl,  ud  iguD  by  tha  Court  of  AppwU  in  FurniM  v.  Fergnaon,  IS  If.  T.  (1 
X.  P.  BmUk),  487,  vh«M  th«  Mine  rale  wm  held  appUeable  to  Uie  urignmsnt  of  • 
Jn^ment 

(8)  OriOn  •;  Beynoldi,  17  Buk.,  S0«. 

12 
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[172]  and  not  the  gruantit^,  'of  the  Bereral  parts  of  the  land 

shonld  be  the  meaBure  of  damageB."  («) 
AinffnT"'"g  it  to  be  settled  that  the  conuderation  paid  fbiniahefl 
the  rule  of  damages,  it  still  remains  to  be  seen  how  far  the  price 
named  as  paid  and  received  in  the  deed,  is  conclosive  proof  of 
that  consideratiou.  Li  England,  the  cases  are  confiicting,  and  the 
rule  appears  to  be  against  the  admission  of  parol  proof  to  contra- 
dict the  deed,  (v)  In  a  recent  case,  {x)  the  Court  of  King's  Bench 
said, — "  The  deed  states  the  whole  pTirchaee  monej  to  be  well  and 
trnly  paid.  The  parol  evidence  is  that  it  never  was  paid,  but  a 
great  part  of  it  kept  back ;  and  that  fact  is  wholly  inconrastent 
with  the  statement  in  the  deed,  and,  therefore,  ought  not  to  have 
been  received  in  evidence."  But  it  seems  to  be  welt  settled  in 
this  country,  that,  as  between  the  original  parties  to  the  transfer, 
the  consideration  clause  is  open  to  parol  proof,  (y)  at  least  so  far 
as  to  permit  the  grantor  to  show  that  the  price  of  the  property 
was  not,  in  point  of  fact,  paid. 

But  however  the  rule  may  be  in  general,  tliere  may  again 
arise  a  question  whether  the  consideration  clause  is  open  to  parol 
proof,  for  the  purpose  of  reducing  at  enhancing  the  damages ;  as, 
for  instance,  if  a  mere  nomin^  conmderation  be  inserted,  wUl  that 
defeat  all  but  a  nominal  recovery,  or  can  the  party  evicted  show 
the  actual  price  paid?  A  veiy  accomplished  judge  has  held  this 
language :  (2)  "  Where  the  deed  contains  no  covenant  but  that  of 

seion  or  general  warruity,  the  consideration  is  not  inserted 
[173]  as  a  mere  matter  of  form,  nor  for  the  sole  purpose  ot  giving 

effect  and  operation  to  the  deed ;  but  it  is  inserted  for  the 
further  purpose  of  fixing  the  amount  of  damages  to  which  the 
grantee  will  be  entitled,  in  case  he  is  evicted.    At  least,  such  are 

(«)  Cornell  r.  Jockion,  S  Gu»h.,  SOt.  mort;  16  Wend.,1ieo.    See,  also,  Grant «. 

8e«,  alBo,  la  Oliio,  Mi«liael  v.  Hill^  17  Townseiid,  S  Sill.  561.    Id  Ifew  Jers^, 

Ohio,  601.  Bee  the  tubiect  eiBmlned  in  Bollei  f. 

(«)  King  V.  Inliabitanta  of  Scammon-  Befiab,  S  Zofrrutu,  660,  irhere  it  li  BOld, 

den,  B  T.  R.,  474 ;  Bowntree  v.  Jacob,  S  "  When  the  deed  ackDovledgee  the  pav- 

Taimt,,  141 ;  Tillers  g.  BeaouioDt,  i  Dy.,  ment  of  the  conrideration,  it  cannot  be 

146  a;   Mitdnmy'B  Caae,   1   Rtp.,   176;  denied  bf  the  grantor,  for  the  purpose 

Ternon'B  Case,  4  Aep.,  i;    Peacock  o,  of  dectro^lng  the  effect  and  operation  o( 

Honk,  1  Vn.   ten.,   128;  -Craythorne  v.  t^e  deed ;  though  it  may  be  denied  for  tha 

Swinboumc,   14  Fm.,  166 ;    Lampon  e.  pnrpose  of  recovering  tba  condderaUon 

Corke,  B  Bam.  <t  ALL,  606.  money.    This  doctrine  is  now,  in  this 

(z)  Bt^er  «.  Dewey,  1  Barn.  A  Cnt.,  conrt,  nipported  by  sach   a  weight  of 

104.  authority  u  not  readily  to  be  ^rtarb«d.'* 

(y)  See  tlie  English  and  American  oasea  ^i)  Greenvanlt  «.  Davis,   4  Hiil,  648, 

elaborately  reviewed  in   the  Coart  of  per  Bronson,  J. 
Errors  in  Hew  Tork,  in  UcCrea  e.  Pnr- 
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my  present  impreesioiia,  tbongh  my  brethren  are  inclined  to  a 
different  conclosion.  But  it  is  not  now  neceeeary  to  decide  the 
qDeBtJon." 

I  Babmit,  however,  with  deference,  that  anj  distinctioii,  as  to 
the  purpose  for  which  parol  proof  is  admitted,  cannot  be  main- 
t^ed.  If  good  for  one  end,  it  must  be  good  as  to  aU.  It  would 
be  a  Boleciam  for  the  tribnnal  to  admit  evidence  to  inflnence  their 
minds  as  to  one  result,  and  to  exclude  it  as  to  another.  If  a  &ct 
be  established,  all  ite  legitimate  resulta  mnet  follow,  whether  as 
to  rij^ts  or  remedies ;  and  so  it  seems  to  be  now  at  length  definit- 
ively settled  in  New  ToA.  In  a  recent  case,  Jewott,  J.,  deliver- 
ing the  opinion  of  the  Court  of  Appeals,  said, — "  It  is  well  settled 
that  for  the  purpose  of  ascertaining  the  damages  to  which  a  plain- 
tiff may  be  entitled  in  an  action  at  law  for  the  breach  of  the  cov- 
enant of  seisin  in  a  deed,  the  true  consideration,  and  that  all  or 
any  part  remains  nnpaid,  may  be  shown,  notwithstanding  a 
different  consideration  is  ezpreeeed  in  the  deed,  and  although  it 
contains  an  acknowledgment,  on  the  part  of  the  grantor,  that  it 
has  been  paid  at  the  time  of  or  before  the  execution  of  the 
deed."  (a)  In  the  raster  States  of  the  Union,  also,  it  seems  to  be 
bow  generally  held  that  parol  proof  is  admissible  as  to  the  quan- 
tum of  consideration  paid.  (2) 

But,  though  parol  proof  may  be  admitted  as  between  the 
OTi^nal  parties,  it  is  well  settled  in  New  York  that  if  the  grantee 
haa  transferred  tiie  land,  the  coiisidoration  named  is  concludve  as 
between  his  assigns  and  the  ori^nal  grantor,  at  least  as  against 
the  latter.  In  a  case  already  cited,  (c)  Bronson,  J.,  said,  "  It 
would  work  the  grossest  injustice  to  allow  the  covenantor  to  go 
into  die  qnestion  of  how  much  was  actually  paid  for  the  land, 
when  the  title  has  failed  in  the  hands  of  an  assignee.**  In  this 
case  it  was  held  the  grantor  could  not  be  allowed,  as  agtunst  the 
assignee,  to  show  that  the  price  paid  was  less  than  that 
named  in  the  deed ;  but  perhaps  the  same  reasons  do  not  [174] 
apply  against  the  aeaigrieey  if  desirous  to  prove  the  price 


In  regard  to  all  the  real  covenants,  although  the  conrta  have 
felt  themselves  bound  to  adopt  the  arbitrary  rules  which  we  have 

(a)  Bln{^um  «.  Weiderwaz,  1   Cbm-  Shattaek,  1  ^.  ffomp.  Jt.,  SSS ;  Beldenv. 

Ooek,  SOD.  SermoDr,  8  Conii.  R.,  S04. 

(hi  Oarratt  v.  Stuart,  1  ITOotd,  S14 ;  (e)  QreniTaiilt  «  DaTii,  4  EUl,  641, 

Ballard*.  Brigg«,1  Piot.,  CBS;  Mone*.  M9. 
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stated,  as  to  the  price  paid,  still  the  constant  effort  ifl  to  ^ve  com- 
pensation for  what  is  actually  lost ;  not  to  allow  any  remunera- 
tion for  a  mere  technical  breach  of  agreement;  to  make  the 
meaeure  of  damages  correspond  with  the  real  injury  enstained, 
and  not  to  permit  an  action  where  no  lose  has  been  suffered.  So 
in  Massachusetts,  it  has  been  held  that  "  the  grantee  of  land  with 
warrant,  who  haa  conveyed  all  his  interest  therein  with  warranty, 
cannot  maintain  an  action  i^inst  his  grantor  for  a  breach  of  the 
warranty,  subsequently  occurring,  unless  he  is  compelled  to  pay 
damage  on  his  own  covenant  of  warranty  or  obtains  a  release  of 
the  same  from  his  grantee ; "  and  the  court  said,  "  The  plaintiff  has 
not  suffered  any  damage,  and  he  may  never  suetun  any.  He  is 
liable  on  his  warranty,  it  is  tme,  but  before  he  has  suffered  be 
cannot  sue  for  indemnity,  there  being  no  certainty  tiiat  he  ever 
will  be  damnified."  (d)  80,  in  an  action  on  this  covenant  in 
New  York,  wh^r^  the  plaintiff  had  been  ousted  of  a  portion  of  the 
premises  by  a  third  party,  who  had  a  superior  title,  but  for  a  term 
of  years  only,  it  was  held  by  the  Snpreme  Court  that  the  measure 
of  damages  was  not  the  consideration  money  and  interest  of  the 
land  of  which  the  plaintiff  waa  dispoe^ssed,  but  the  annual  value 
thereof,  or  the  interest  of  the  consideration  money  paid  for  the 
land  for  the  period  of  the  term  ;  and  tliat  the  costs  and  couneel 
fees  of  the  plaintifTs  defense  to  the  termor's  suit,  were  all  prop- 
erly included,  {e)  In  Massachusetts,  in  a  similar  case,  we  have 
already  seen  that  counsel  fees  were  not  allowed.  {/) 

In  New  Hampshire,  it  appears  to  be  well  settled,  that  in  a 
suit  brought  on  the  covenant  of  warranty,  where  the  grantee  has 
purchased  in  the  paramount  title,  he  can  recover  no  more  than 
the  amount  paid,  with  compensation  for  his  trouble  and  expen- 

[175]        Having  thus  examined  the  covemtnte  of  warranty  and 
for  quiet  enjoyment,  we  come  next  to  that  of  seisin,  or 


(d)  WhMler  «.  Sobier,  S  Outh.,  SIS.  Snpremg  Coart  of  Muaaeliiuetta  mj  thej 

(a)  Bickert  v.  Snyder,  9  Wend.,  4\6.  are  not  prepared  entirely  to  adopt  it 

Bee  this  ca»e  commeiited  on  Id  Batchet-  (/)  Anii,  S9,  tl  leq. 

der  a  Stnrgu,  8  Cvih.,  SOI,  where  the  (^)  LoodUb  0.  Bedd,  11  1^.  ff.  R,  74. 


(1)  And  it  has  been  held  in  the  lame  State  that  if  the  grantee  oannot  remoi^e  the 
eDonmbrance,  he  raaj  reoorer  dantagea  for  hii  injoi;  nutained.  WUton  v.  Wilwin, 
e  Fo*t.  (jr.  R),  889. 
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that  the  grantor  has  good  right  to  convey,  for  they  are  Bubstan- 
tiallj  the  Bame. 

la  regard  to  this  corenant,  it  is  not  neceaaaiy  to  allege  bj 
Tray  of  breach,  an  onster  or  evictioi].  All  that  is  requisite  is  to 
negative  the  ■words  of  the  covenant.  (A)  If,  at  tiie  time  of  the 
execntioQ  of  the  deed,  the  grantor  does  not  own  the  land,  the 
covenant  k  broken,  ae  we  have  seen,  immediately ;  and  in  such 
a  case,  in  Maes&chmette,  it  was  said,  (i)  "  The  rule  fur  assessing 
the  damages  ariBing  irom  this  breach,  is  very  clear.  No  land 
paeaing  by  the  defendant's  deed  to  the  plaintiff,  he  has  lost  no 
land  by  the  breach  of  this  covenant;  he  has  lost  only  the  consid- 
eration he  paid  for  it  This  he  is  entitled  to  recover  back,  with 
interest  to  this  time."  (J).  In  New  York,  {k)  in  an  action  for  the 
breach  of  this  covenant,  it  appeared  that  there  was  only  a  partial 
iailnre ;  the  grantors  having  the  fee  in  two-sixths  of  the  premises 
conveyed,  and  a  life  estate  in  the  remainder.  The  conrt  said, 
"  There  is  no  settled  rule  of  law  to  ascertain  the  damages  in  such 
a  case,  without  having  a  jury  to  assess  them,  as  they  must  depend 
principally  upon  the  value  of  the  estate  during  the  lives  of  tlie 
defendants,  which  must  be  deducted  from  four  sixths  of  the  con- 
sideration money.  Nor  ought  interest  to  be  allowed  during  their 
lives ;  for  no  one,  during  that  time,  will  have  a  right  to  torn  tHe 
plaintiff  out  of  poseeesion,  or  call  on  him  for  the  mesne  profits." 

In  New  Hampshire,  in  an  action  on  the  covenants  of  seisin 
in  fee  and  right  to  convey,  it  was  said,  that  "  the  two  covenants 
were  synonymous,  and  each  amounts  only  to  a  stipulation  that 
the  grantee  has  such  a  seisin,  that  the  land  wiU  pass  by  the 
deed."  (l)  And  the  court  proceeded  to  say,  "  It  has  been  settled 
in  this  State  too  long  to  be  now  questioned  (and  it  is  deeply 
to  be  regretted  that  it  is  so  settled),  that  he  who  has  a  good  [176] 
title  to  land  which  is  in  the  adverse  possession  of  another, 
has,  so  long  as  he  has  a  right  of  entjy,  such  a  seisin  that  the  land 
will  pass  by  his  deed."  (m) 

"The  general  role  on  the  covenant  of  seisin  nndonhtedly  is,  that 

<A)  RIckert  V.  Snyder,  S  Wend.,  416.  (/)  Thia,  faowerer.   b  Dot  absolDtalj 

EenW  Com.,  vol  It.,  479.  true;    for  if  hnaband  and  wUa  convey 

(i)  Bickford  t.  Page,  S  Jfnn.,  4Sfi,  4A1.  witb  coTSDanta  of  teidii.  and  of  right  to 

IJ)  Sea,  to  the  lame  point,  Caswell  v.  convey,  and  they  are  seised  la  fee,  but 

Wendell,  4  Mau..  lOS.    Chapel  v.  Bull,  the  wife  b  nnder  age,  the  oae  eovenant 

17  Man.,  ilS.    JenMiis  tr.  HopkiiiB,   B  would  be  broken  and   the  other  not 

J>iek.,  846.  BoKden,  Tend.  A  Pnreh.,  404,  40«. 

(k)  Qnthrie  v.  Pngtley,  IS  Jokiu.  B.,  (m)  Wiltard  >.  Twitchall,  \  if.  K  R., 

laa.  int. 
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the  vendee  recorerB  hie  considersUon  money  and  intereet,  (1) 
npon  the  ground  that  this  is  his  actnsl  loss.  Bat  where  it  is 
apparent  that  his  lose  has  been  really  lees,  he'  ta  limited  t«  the 
amotint  of  injniy  snstained.  So  in  Maine,  where  land  was  con- 
veyed with  covenant  of  seisin,  and  it  appeared  that,  tit  the  time 
of  the  conveyance,  there  was  an  oatstanding  paramount  title,  and, 
aboQt  seventeen  years  after  the  purchase,  the  plaintiff,  who  had 
been  all  the  time  in  possesmon,  was  obliged  to  pnrchase  in  the 
ontstanding  title,  it  was  held  that  he  was  not  entitled  to  recover 
the  whole  ori^nal  cooeideration  money  with  interest,  bat  only 
the  amonnt  pud  to  perfect  the  title,  with  interest  from  the  time 
of  payment.  In  this  case,  it  was  ai^|;ed  that  the  plaintiff  derived 
no  rents  or  profits  from  the  premises ;  bat  the  conrt  said,  "  We 
think  that  cannot  be  taken  into  consideration  to  affect  the  rights 
of  the  parties.  If  a  pet«on  purchases  real  estate,  it  is  to  he  pre- 
stoned  that  he  does  so  becanse  the  rents  and  profits  of  it  will  be 
eqnivalent  to  the  interest  of  the  money  he  may  be  content  to  pay 
for  it.  Whether  the  vendee  tarns  his  porchase  to  a  profit  or  a 
loss,  is  no  concern  of  the  vendors."  (n) 

So,  also,  in  New  York,  where  the  defendant,  b^ing  tenant  for 
life,  with  remainder  over,  conveyed  with  covenant  of  eeiun  in 
fee,  in  a  snit  on  this  covenant,  the  plaintiff,  having  been  in  pos- 
session from  the  time  of  the  conveyance,  was  allowed  to  recover 
the  conuderation  money  withont  interest,  deducting  Uierefrom 
the  valne  of  the  life  estate,  {o) 

So  in  Maine,  in  an  action  on  this  covenant,  it  appeared  that 

the  grantor  was  not  seised  at  the  time  of  execution  of  the 

'  [177]  deed,  and  the  covenant  was  therefore  broken;  but  that  he 

had  subsequently  acquired  a  title  which  was  held  to  enure 

to  the  grantee  by  estoppel ;  and  the  grantee  not  having  been  ' 

disturbed  in  his  poseession,  it  was  considered  that  the  plaintiff 

for  life.  hoTeTSr,  not  havliig  died,  Mid 

„       .  the  plaintiff  not  bring  eviot^  there  was 

In  Spring  v.  Chaw,  2!  MtAne,  601,  it  is  evidently  no  gronod  for  any  alloirance 

aaid,  apeakiog  of  this  cau,   "to  have  of  interest,  Toich  is  only  given  to  cover 

been  held,"  that  interest  was  not  recoT-  the  vslne  of  the  meene  profita  that  it  is 

erable;  bat  there  vaa  no  diacuenon  nor  aappoeed  the  grantee  maj  be  obliged  to 

deeialon  as  to  the  matter  of  intereet;  it  Teiand  to  the  true  owners. 
VM  the  ruling  at  the  tfial;  the  tenant 

(1)  Bloasom  ■.  Enox,  8  ChanS.  <  WU.),  S9S ;  Weiting  v.  Hteslej,  18  PmM.  BU, 
AE4.  Where  the  grantee  has  pnrohaaed  in  the  adverse  titlei  the  mtasore  of  damages 
it  the  amonnt  p^d.    lAvler  a.  Collier,  19  Ma.,  480. 
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could  recoTQT  nominal  damsges  only,  and  the  Snpreme  Court 
said, — 

"  The  nilea  which  have  been  eeUblished  to  deterroine  the  mesBare  of  dam- 
ages, npon  the  breach  of  covenantB  in  deeds  for  the  coQTefance  of  real  estate, 
have  been  framed  with  a  view  to  fpve  the  par^  entitled  a  fair  inderooity  for  the 
daougw  he  has  sustained.  Thus,  if  the  covenant  of  seisin  is  broken,  as  thereby 
the  title  wholly  tails,  the  law  restore  to  the  purchaser  the  consideration  pud, 
wUch  is  the  agreed  ^ue  of  the  land,  with  interest  But  in  this,  as  well  aa  in 
otiier  corenants  nsoal  in  the  conveyance  of  real  estate,  If  there  exist  futs  or 
drcninBtancea  which  would  render  the  apiJication  of  the  role  inequitable,  tbey 
are  to  be  taknt  into  consideratioD  by  a  jury.  The  covenant  was  intended  to 
aecore  to  the  pluntiff  a  legal  seisin  in  the  land  conveyed.  If  it  is  brokra,  and 
he  £uls  of  that  seisin,  he  has  a  right  to  reclvm  the  purchase  money.  But  if,  in 
Tirtae  of  snother  covenant  in  the  same  deed,  which  was  also  taken  to  assure  to' 
h&n  the  subject-matter  of  the  conveyance,  be  has  6btabed  that  seidn,  it  would 
be  altogether  inequitable  that  he  should  hare  the  sdsin,  and  be  allowed  besides 
to  recovw  hack  the  conaidenUion  paid  for  it"  (p) 

Bnt  a  release  of  land  without  warranty  to  a  third  person  has 
been  held  in  Vaesachnsette  not  to  prevent  a  grantee  from  recover- 
ing full  damages  against  his  grantor  for  a  breach  of  the  covenant 
of  seisin,  {g) 

If  the  grantor  on  a  deed  containing  covenants  of  seisin  and 
Trammty,  ^ter  the  execnidon  of  the  deed,  recover  land  indnded 
in  it  of  which  he  was  not  in  fact  seised  at  the  time  of  maldiig 
lie  deed,  it  will  go  to  rednce  the  damages  jro  tanto.  (r) 

It  has  bees  frequently  decided  in  actions  on  this  covenant, 
that  where  a  former  suit  has  taken  place  which  the  covenantee 
baa  been  obliged  to  defend,  not  only  his  costs,  but  his  counsel  fees 
may  be  recovered  in  the  proceeding  on  the  covenant  itself,  (a) 

Where  the  breach  of  the  covenant  condBts  of  an  outstanding 
life  estate,  it  has  been  held  not  to  be  erroneous  to  give  the 
jury  printed  tables  to  compute  its  value  by,  as,  in  Vermont,  [  178  ] 
those  of  Dr.  Wigglesworth.  (t) 

"We  proceed  now  to  consider  the  rule  in  regard  to  the  covenant 
against  incnmbrances. 

<j>)  Baxter  ■.   Bndbnry,  SO  Jfojiu,  Coined  Ji.,  lU.    Ein^bniy  «.  Smith.  18 

SSa    See  aba,  Whiting  «.  Deirey,  IS  ff.  H.  B.,   ISS.    Swett  v.    Patrick,   13 

Piek.,  *2a  Jfoiiui,  S.    Beala  n.  Thompeon,  B  A  it  P., 

{q\  ComaU  ».  Jaetoon,  S  CWL.  B0«.  407.    Pitkin  b.  Leavitt,  19  Verm.  R.,  ¥19. 

(p)  Ctmell  •.  JscksoD,  8  Outh.,  B06.  Allen  v.  Blunt,  3  Wood».  <£  M.,  121. 

(«)  Stasia  »,   Ex'ri  of  Tan   Eyck,   8  (()  Milli  v.  CatUn,  22  Verm.,  98. 
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And  OQ  this  subject  the  Supreme  Ooort  of  Maseachnsette  has 
need  this  general  language,  that  the  defendant  ie  to  make  good 
Lis  warrant ;  that  is,  he  is  to  pay  a  som  of  money  which  will  pat 
the  plaintiff  in  as  good  a  state  as  if  he  had  kept  his  covenant,  (u) 
1^6  cases  arising  under  the  covenant  against  incumbrances  resolve 
themselves  into  three  general  heads.  Mrat,  where  the  incum- 
brance conaste  of  a  mortgage  or  other  debt  which  is  already  dne 
and  which  the  plmntlfif  has  paid  off.  Seoondf  where  the  plaintiff 
has  not  discharged  die  incumbrance,  though  it  might  have  been 
done.  Third,  where  the  incumbrance  consists  of  a  mortgage  or 
lease  not  expired,  or  servitude  of  any  description,  which  the 
plaintiff  canoot  discharge.  In  MaBsachusetta  the  general  rule 
has  been  laid  down  aa  follows :  "  If  the  covenantee  has  fairly 
extinguished  the  incumbrances,  he  ought  to  recover  the  expenses 
necessarily  ineorred  in  doing  it.  If  they  remain  and  consist  of 
mortgages  or  attachments,  and  such  liens  on  the  estate  as  do  not 
interfere  with  the  enjoyment  of  it  by  the  covenantee,  he  can  only 
recover  nominal  damages.  (1)    But  if  they  are  of  a  permanent 

(u)  Thkyer  it.  CUMoee,  SS  Piet,  490.  , 


(1)  Hie  gnntee  nwj  me  hnmeffiaUl^f  on  the  brskch  of  the  coTeaaat,  and  may 
FB«oTet  MilMtAntial  damagcB  Ur  tlie  iDonmbimiiae  if  dlicharged  before  the  triaL 
pMble  «.  Boldirin,  S  OvK.  (Matt.),  M*. 

The  general  role  UDdoabtedljit,tIuit  iKMiAcUonnpoiiftcoTeDaDtagaiiutliiciiin- 
brancta,  'whether  it  lie  a  julgment^  mortgage,  right  of  dower,  or  a  paramount  right 
to  the  land  or  ■ome  part  of  It,  If  the  plalotiff  haa  not  p^d  off  the  moH^ga  of 
JadgmeDt,  or  ezUDgniahiid  the  right  of  dow«r  or  panmount  rig^t,  ae  the  case  ma; 
be,  1i«  (ball  r«eoTer  odIj  nomioal  damagea.  The  reaaaa  of  the  mle  ia,  tliat  heiball 
not  be  penaltted  to  recover  haak  the  ooniideratioii  paid  for  the  land  and  itill  hold 
it  on  a  oontingency  tliat  he  may  never  be  disturbed  in  hie  po«Benioa.  He  most  first 
Azdngulgh  the  incninl>rsnce,  bo  that  It  cannot  afterward  pr^udice  the  grantor,  before 
be  will  b«  penaltted  to  recover  the  amoimt  of  it.  or  the  amount  fUily  ftnd  neceaaa- 
ril7  paid  to  eztingniah  tt.  Qile*  v.  Dngro,  1  i>M<r'«  R.,  S81.  To  k  like  ^ect  It 
StoweU  «.  Bennett,  S4  Me.,  438. 

8a,  where  the  vendor  of  land  subject  to  a  mortgage  or  other  debt  of  vendor,  Bella 
It,  giving  hli  bond  to  the  vendee  to  pay  the  debt,  but  bUs  to  do  so,  the  purchaser 
can  recover  only  nominal  damages  for  the  breach,  if  he  has  not  paid  the  debt  hinaself 
'  and  has  suffered  no  actual  dam^e  from  it.    Schooley  v.  Stoopa,  4  Jnd,  R.,  ISO. 

But  where  the  vendor  agrees  to  pay  all  alalms  against  the  lot  sold,  it  Is  not 
necessary  fbr  the  pureluuer  to  prove  Uwt  a  Judgment  wMch  Is  a  lien  upon  the  prem- 
ises bas  been  enforced,  or  that  he  has  t>een  evieted,  Ibe  non-pftjment  of  the  judg- 
ment is  all  th»t  is  neecMary  in  order  to  show  a  breach ;  and  the  rule  of  damages 
upon  a  breach  is  the  amount  of  die  judgment  with  interest,  Cady  ■.  Allen,  SS  Bofb. 
(N.  r.),  S8S. 
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nature,  and  such  as  the  covenantee  cannot  remove,  he  ehonld 
recover  a  jnat  eompenflatdon  for  the  real  injury  resiilting  from 
&eir  continuance."  (t>)  And  this  seems  the  hiw  as  generally 
received. 

So  in  Kew  York,  (w)  it  was  held,  that  if  the  plaintiff  had 
actnally  eztingnished  the  incnmbrance,  he  was  entitled  to  recover 
the  amomit  bo  paid ;  but  if  not  extinguished,  that  then  he  could 
only  recover  nominal  damages ;  and  the  doctrine  has  been  oni' 
formly  adhered  to  in  that  State,  (x)  And  on  the  same  principle, 
in  regard  to  the  mode  in  which  the  breach  of  this  covenant  most 
be  set  out,  it  is  held  in  New  York,  (y)  not  to  be  sufficient  to  aver 
that  the  premises  are  not  muQcmnberod,  bat  that  the  plaintiff 
must  allege  the  eztingnishment  of  the  incumbrance. 

So  in  MeBaachusetts,  in  an  early  case.  Parsons,  Ch.  J.,  [179] 
said,  *'  A  purchaser  from  one  seised  is  not  obliged  to  wait 
in  jmiuful  BOBpense  until  he  be  evicted,  before  he  can  obtain  ui 
adequate  remedy ;  but  as  soon  ae  he  can  extinguish  the  incum- 
brance, he  may  call  on  his  granter  for  an  indemnity."  So  held 
again  in  the  same  State,  that  the  damages  in  a  suit  on  the  cov- 
enant against  incumbrances,  are  merely  nominal,  if  the  pimntiff 
has  paid  nothing  towards  their  discbarge,  (s)  So  in  Maine,  it  has 
been  deeded  that  the  plaintiff  can  recover  nothing  more  than 
nominal  damages  for  a  breach  of  covenant  by  an  incumbrance  no 
longer  existing,  and  not  removed  at  his  expense,  {a) 

In  New  York,  (()  in  an  action  on  this  covenant,  the  pluntiff 
having  been  defeated  in  an  ejectment  suit,  and  judgment  obtained 
against  him,  the  Supreme  Oonrt  held  that  he  was  entitled  to 
recover  the  consideration  named  in  his  deed,  with  interest,  and 
also  the  costs  of  the  proceeding  in  which  be  was  evicted. 

In  Massachusetts,  where  the  grantee  was  evicted  ander  a  par- 
amount title,  it  was  held  that  the  proper  measure  of  damages  was 
the  value  of  the  land,  with  interest  hereon  &om  the  time  of  the 
eviction,  (o) 

In  New  York,  the  following  question  was  raised,  (d)  Suit  was 
bronght  on  the  covenant  against  incumbrances ;  the  declaration 

(v)  Harlow  tt  Thoma^  \6 Pick,  116,99.  Wynian  «.  BalUrd,  12  Mat*.,  ZfH;  and 

Batcheiaer  «.  BtnrgM  8  Outh.iOO.  Tuft  p.  Adams,  B  Pteit,,  UT. 

JDelBTBTgne  «.  Non^  t  J.  A,  SG&  (a)  Herrick  e.  Uoore.  19  Maint,  818. 

Ball  V.  Dean,  IS  J.  R.,  106.    Sta-  lb)  Waldo  *.  Long,  •]  J.  R..  178. 

t.  Eldridg«w  it  J.R.,  26i.  ic)  Barrett*.  Porter,  14  JfoM.,  US. 

(y)  Deforeit  e.  LmU,  IS  J.  R.,  132.  (t^  Dimmlck  c  Lockvood,  10  Wtni, 

(t)  PreMwn  t.  Tnmtu,  4  Man,,  tit.  142. 
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avMred  that  the  plaintiff  pnrehsaed  tihe  land  in  qneetion  for  two 
Imndred  and  fifty  dollars,  and  pat  on  improvemeDts  to  the  valae 
of  two  thoneand  dollars ;  that  at  the  time  of  the  deed,  the  prem- 
ises were  not  free  from  incumbranceB,  bat  that  they  were  subject 
to  a  jadgment  for  upwards  of  three  thoosuid  doUars  on  an  undi- 
vided moiety  of  the  lot,  under  which  incumbrance  one  half  was 
Bold.  Flea,  that  the  plaintiff  vaa  only  entitled  to  recover  one 
huidred  and  twenty-five  dollars,  one  half  of  the  consideration 
money  paid ;  and  tender  of  that  sum ;  demorrer  andjoinder.  TbJB 
plea  proceeded  on  the  groond,  that  under  the  covenant 
[180]  against  incumbrances  the  plaintiff  cim  only  recover  the 
consideration  paid,  and  nothing  for  his  improvements.  So 
the  court  held,  and  gave  judgment  for  the  defendant.  It  was  even 
intimated  that  if  he  bad  discharged  the  incumbrance,  he  could 
not  recover  tbe  unouut  paid.  "  Suppose  the  plaintiff,"  said  Sav- 
age, 0.  J.,  "  instead  of  building  a  house,  had  paid  the  $3,000,  and 
brought  this  suit  to  be  reimbuised,  he  would  bring  himself  within 
the  language  of  some  of  the  judges  wbo  say  that  a  purchaser  is 
entitled  to  recover  what  be  has  paid ;  and  yet  I  apprehend  be- 
would  not  be  permitted  to  recover  that  amount."  Tiie  court  laid 
stresB  on  the  admitted  fact,  that  under  the  covenant  of  quiet  en- 
joyment, only  the  consideration  money  and  interest  could  be 
recovered,  and  asked  why  more  should  be  obtained  in  the  action 
before  them. 

Tliis  case  appears  open  to  much  observation :  it  may  not  be 
contrary  to  the  spirit  of  the  rule  in  regard  to  the  covenant  for 
quiet  enjoyment,  but  if  generally  applied,  it  appears  greatly  to 
diminish  the  value  of  the  covenant  against  incombrancee.  By 
Burrendering  the  property  to  the  previous  incumbrance,  a  valid 
daim  may  always  be  created  to  the  extent  of  the  consideratioD 
money,  and  to  this  it  seems  the  recovery  under  this  covenant  is  in 
every  instance  to  be  limited.  A  case  may,  however,  easily  be 
imagined,  where  the  incumbrance  is  well  known,  where  the  con- 
eideration  money  is  a  fair  representative  of  the  value  without  the 
incumbrance,  where  the  grantor  agrees  to  remove  it,  and  the  cov- 
enant against  incumbrances  is  inserted  for  the  express  purpose  of 
making  it  certain  that  he  will  do  so.  In  such  a  case  the  applica- 
tion of  this  principle  would  be  extremely  inequitable.  For  it 
must  not  be  forgotten  that  the  severity  of  the  arbitroiy  rule  which 
declares  the  consideration  named  in  the  deed  to  be  the  actual 
price  paid,  is  but  little  mitigated  by  the  permission  given  to  the 
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parties  to  contradict  it  by  parol  proof.  Bach  evidence,  after  the 
lapse  of  a  few  years,  will  generally  be  difficult  of  prodnctioii,  in 
many  cases  impossible,  and  the  mere  bortben  of  proof  is  always  a 
BeiioDS  reeponsibility.  Tn  MasBachnsettB,  also,  it  has  been  said, 
that  the  general  mle  that  the  covenantor  «^ust  iDcambraBces  is 
liable  to  refimd  the  sum  paid  by  the  grantee  to  extinguieh  the 
incambrance,  must  be  taken  snbject  to  the  qnalification  that  the 
amotmt  thus  paid  does  not  exceed  that  which  the  grantor  would 
be  bound  to  pay  in  case  of  eviction.  In  other  words,  he 
cannot  be  made  liable  for  more  than  the  valne  of  the  [181] 
estate.  But  it  will  be  observed,  that  where  the  valae  is 
fixed  by  the  consideration  money  paid,  as  in  New  York,  the  rule 
becomes  a  very  different  one  in  its  effect  from  what  it  ie  where 
the  actual  value  at  the  time  of  eviction  is  taken,  as  in  3(as8achu- 
eetts.    In  this  latter  case  there  appears  no  objection  to  it  (e) 

In  Maesachnsetts,  in  an  action  on  the  covenant  against  incum- 
brances, and  of  warranty,  (/)  there  was  proved  a  deed  by  defend- 
ants to  plainti^ ;  that  in  the  conveyance  to  the  defendants,  the 
land  was  supposed  to  be  embraced,  but  it  was  not ;  that  subse- 
quent to  the  conveyance  by  defendants  to  pMntiffs,  the  original 
owners  entered,  and  plainti&  surrendered,  and  afterwards  paid 
divers  Bums  to  extingoish  the  orifpnal  title.  The  plainti&  claimed 
the  soms  paid  to  extingaisb  the  adverse  titles,  with  charges  for 
&eir  time  spent  in  extinguishing  them,  incidental  expenses  for 
horse  and  carriage  hire,  and  sums  paid  for  advice  of  counsel  after 
suit  brought.  The  latter  item  {oottmelfees)  was  disallowed ;  but 
,  the  other  expenses,  subsequent  to  the  service  of  the  writ,  were 
allowed. 

In  New  Hampshire,  in  an  action  brought  on  the  covenant 
against  incumbrances,  tlie  breach  being  the  existence  of  a  high- 
way, to  contest  which  the  plaintiff,  induced  by  the  representations 
of  the  defendant,  had  brought  a  suit  and  been  defeated,  it  was 
held  that  tbe  jury  miffAt  include  the  costs  of  that  suit  in  the 
damages,  {g) 

,  In  Maine,  it  has  been  decided  in  a  suit  on  the  covenant  against 
incumbrances,  that  tiie  plaintiff  may  recover  ttie  amount  paid  by 
him  to  free  the  title,  although  so  paid  after  suit  brought.  (A)   And 

J)  Norton  0.  Baboock,  9  Jttt.,  filO,  elB. 
")  LeffingweU  n:   ElUott,    10   Pick. 

ij)  HajQM  9.  Btereiu,  11  if.  K  R 
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eo  it  has  been  held  in  MaaeachuBetta :  (»)  and  in  both  States  no 
doubt  on  the  correct  ground  that,  Uie  cause  of  action  accruing 
before  the  commencement  of  the  suit  by  reaeon  of  the  exbtence 
of  the  incumbrance,  and  thus  a  claim  for  nominal  damages 
[182]  being  created,  the  payment  of  the  incumbrance  was  mere 
matter  of  consequence,  vhich  the  jury  should  take  into 
consideration. 

The  most  difficult  questions  as  to  the  measure  of  compensation 
on  this  covenant,  arise  under  the  third  head ;  where  the  incum- 
brances are  still  outstanding.  !bi  New  York  it  has  been  held, 
ttiat  where  the  covenant  has  been  broken  by  reason  of  an  unes- 
pired  lease,  the  rule  of  damages  is  the  annual  value  of  the  estate, 
or  the  annual  interest  on  tlie  purchase  money.  (J)  The  Supreme 
Cotirt  of  MassachusettB,  while  refusing  to  adopt  Xhis  as  a  general 
rule,  have  said  that  in  some  instances  it  may  be  correct ;  and  in 
case  of  a  lease  outstanding,  they  have  said,  "  That  the  effect  of 
such  a  lease  on  the  sale  qf  the  estate  conld  not  be  taken  as  the  true 
rule }  that  such  effect  must  in  its  very  nature  be  imaginary,  and 
supported  only  by  speculative  opinions  and  conjectorea ; "  and  that 
"  it  was  quite  too  loose  and  nncertfun  a  mode  of  estimating  dama- 
ges." Nor  will,  in  such  a  case,  the  &ct  that  tbe  estate  was  pur- 
chased by  the  grantee  for  resale,  be  allowed  to  bo  proved  in  order 
to  augment  the  damages,  unless  this  was  known  to  the  grantor,  {i) 

Instead  of  the  general  covenant  that  the  premises  conveyed 
are  free  from  incumbrances,  we  sometimes  £nd  a  special  agree- 
ment to  remove  certain  existing  incumbrances ;  and  in  such  a  cofiO 
in  England  it  has  been  held  diat  the  amount  of  the  incumbrance 
becomes  the  measure  of  damages.  So  in  an  action  by  the  trustees 
of  the  defendant's  wife  on  a  covenant  to  pay  off  certain  incum- 
brances to  the  amount  of  £19,000,  no  ^>ecial  damage  was  laid  in 
the  declaration,  nor  proved,  and  judgment  having  gone  by  default, 
Uie  sherifTs  jury  gave  only  nominal  damages ;  but  on  motion  the 
inquisition  was  set  aside ;  Lord  Tenderden,  0.  J.,  saying,  "  If  the 
plaintiffs  are  only  to  recover  a  shilling  damages,  the  covenant 
becomes  of  no  value ;"  and  Pattem)n,  J.,  aaid,  "At  law  the  trustees 
were  entitled  to  have  this  estate  miiEcmnbered.  How  could  that 
be  enforced  unless  they  could  recover  the  whole  amount  of  the 
incumbrances,  in  an  action  on  the  covenant!  "  (Z) 


(i)  LeRlngwen  «,    EUiott,    10   PUk.  {t)    Bntchelder  >.  Sturgla,  8    CSmA,, 

SM;   Brook!  c  Wood,  SO  J'iek   414;  (JVom),  SOO. 

anh,  109.  {!)  L«Uibridge  e.  Ujttoo,  2  A  <f  AM. 

OO  Kickett  V.  SnAiet,  9  ffini  42*.  172. 
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I  have  already  Tentored  to  snggest,  {m)  that  the  ver- 
dict in  BDch  a  case  should  be  for  nominal  damages  only.  [1S3] 
And  80, 1  apprehend,  it  wonld  certainly  be  held  in  iMa 
country,  in  conformity  to  those  general  rules  fixing  the  measure  of 
dam^es  upon  this  covenant  which  we  have  above  considered. 

In  Maine,  where  a  covenant  was  ^ven  to  pay,  or  allow  in 
account,  a  certain  sum  provided  certain  incumbrances  were 
removed  by  a  given  day,  and  they  were  removed,  but  not  till  a 
year  afterwards,  it  was  held,  that  such  dedaction  must  be  made 
from  the  stipulated  sum  as  any  change  that  had  in  the  interim 
taken  place  in  the  value  of  the  property  might  render  just  and 
proper,  (n.)  In  Pennsylvania  it  is  held,  (o)  that  if  vendee  covenant 
to  pay  an  incumbrance  out  of  the  purchase  money,  and  faH.  to  do 
BO,  by  reason  of  which  the  land  is  sold  for  the  payment  of  the 
incumbrance,  and  sells  for  a  price  exceeding  it,  he  is  liable  to  the 
vendor  for  damages,  the  measure  for  which  is  the  difference 
between  the  amount  for  which  the  land  is  sold,  and  the  price 
which  he  agreed  to  pay  for  it.  (jt) 

We  shall  be  obliged  to  discuss  in  a  separate  place,  the  rule  of 
damages  in  regard  to  covenants  generally ;  but  this  appears  the 
proper  time  to  examine  the  meaeore  of  compensation  in  regard  to 
contracts  to  convey  or  purchase  real  estate,  or  any  interest 
therein. 

These  agreements,  usually  under  seal,  may  be  broken  either 
by  the  vendor  reiusing  to  convey,  or  by  the  vendee  refusing  to 
pay  the  price.  First,  where  the  vendor  refuses  or  is  unable  to 
convey.  We  have  already  had  occasion  to  notice  a  case  of  this 
kind  where  all  profit  for  the  loss  of  the  bargain  was  denied,  and 
the  Vendee's  damages  limited  to  his  deposit  (g)  This  would,  of 
course,  if  the  vendee  made  no  advance,  reduce  his  recovery, 
independent  of  actual  excuses,  to  a  merely  nominal  sum.  That 
case  seems  to  have  gone  on  the  ground  that  "  contracts  of  this 
description  are  on  the  condition  frequently  expressed,  but  always 
implied,  that  the  vendor  has  a  good  title."    And  as  to  such  cases 

(m)  AnU,  111.  defeoM,  Out  the  Incnmbnnae  raferred 

(n)  BoberUv.  Uantoo,  VtMaint.VtS.  to  wu by  miiUke omitl«d to  ba  excepted 

(e)  Toung  «,  Store,  4  Wattt  d;  3erg.,  from  tts   opention  ;   ftod  that,  aa  the 

is.  dafeDd&Dt  in  such  action  could  Dot  hare 

\p)  In  ir«ir  York,  under  the  new  lya-  affirmaUTe  relief  eo  his  amwer,  he  might 

tern  at  {woGedore,  in  an  action  to  recover  bring  a  crovHWtlon  to  reform  the  cove- 

damagea  for  the  breach  of  the  covenant  cant.    Haire  *.  Baker,  1  SM.,  857. 

wainet  inanmbranoea.  It  iia«  been  held  (9)  Flurcan  «.  Tbornhill,  3  W.  Blatk- 

that  the  defendant  may  ehov,  by  way  of  Hont,  107S. 
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the  principle  aeems  well  settled ;-  so  in  a  more  recent  case,  wKere 
the  vendor,  acting  in  good  faith,  contracted  wi&  the  plaintiff  to 
sell  certain  real  eatate,  and  proved  unable  to  give  a  good 
[184]  title,  the  plaintiff  was  permitted  to  recover  only  his  ex- 
peoses  for  investigating  the  title,  and  not  the  advance  at 
which  he  conld  have  sold  the  property,  Parke,  J.,  saying,  "  In 
the  absence  of  any  e^reas  stipulaticHi  the  parties  mnst  be  cod- 
udered  as  content  that  the  damage  in  the  event  of  the  title 
proving  defective,  Eihall  be  measured  in  the  ordinary  way ;  and 
that  excludes  the  claim  of  dantagee  on  account  of  the  supposed 
goodness  of  the  bargain.''  (r) 

And  these  cases  have  recently  be^i  reviewed  and  adhered  to. 
So,  where  the  plaintiff  entered  into  possession  of  premises  as 
tenant  for  two  years,  with  liberty  to  make  improvements  (which 
he  did),  and  to  purchase  at  thd  end  of  the  time,  the  vendor  having 
acted  in  good  faith,  but  proving  unable  to  complete,  the  plaintiff 
claimed  to  recover  for  the  unprovements  he  had  made ;  but  it 
was  held,  he  was  only  entitled  to  the  value  of  the  lease,  and  not 
of  the  improvements.  (*) 

But  where  the  vendor  has  no  title  whatever,  and  holds  him- 
self out  as  the  prc^rietor  when  be  is  not,  the  rule  is  otherwise. 
Bo,  wher«  the  vendor  had  do  title  whatever,  althou^  acting  bond 
fde,  the  Court  of  King's  Bench  permitted  sabstanlial  damages  to 
be  given.  (Q  And  again,  where  a  party  agreed  to  grant  a  lease, 
vrith  full  knowledge  that  he  had  no  title,  the  plaintiff  was  allowed 
damages  for  the  loss  of  his  bargain,  (u) 

It  has  been  supposed  that  the  plaintiff  in  an  action  against  the 
vendor  in  de&nlt  might  indnde  the  costs  of  a  suit  in  equity,  to 
compel  specific  performance,  the  bill  having  been  dismissed  with- 
out costs,  as  u  t^e  practice  of  the  T-ngHflh  Oonrt  of  Chancery 
when  the  defendant  cannot  make  a  title.  But  the  Court  of 
Queen's  Bench  has  recently,  held  that  these  damages  are  too 
remote.  («) 

The  some  distinction,  growing  out  of  the  motives  influencing 
the  vendor,  has  been  taken  in  this  country.     So  in  a  case  in  New 

(r)  Walker  «.  MotOA   10  £.  A  Ont.,  Sao.     Bee,  to    Bkme   point.    Betner   «. 

119.  Brongh,  H  Ptnn.  R.,  lOT.     See  TVrer 

(f)  WortbiDgton>.WMTU]gton,Sirsm  «.  King,  8  Car.  A  Kir.,  140,  irbere  dKm- 

Or.  it  8.,  liZ.  mgea  for  loaa  of  bei^ain  wen  refused. 

(()  Hopbine  «:  Qruebrook,  t  Sam.  i  (rl  H«lden  «.  Fjmd,  1]  Q.  B.  B.,  £98. 

Crei.,  81.  See  Joaee  •.  Dyke,  Appmduc  to  BugdM 

(u)  BoUnacn  k  Hanuo,  1  SmK  B.,  «»  Vitdert,  ItflO. 
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York,  (w)  in  which  the  corenantor  had  acted  in  good  faith, 
aod  refosed  to  convey  becaiue  im  tiUe  had  in  part  failed,  [185] 
the  plaintiff  insisted  that  he  was  entitled  to  recorer  the 
iacreased  ralne  of  the  land  on  the  day  when  the  deed  was  dne, 
beyond  tihe  contract  price.  It  was  held,  that  where  the  vendor 
acted  in  bad/laithy  the  plaintiff  woold  be  entitled  to  recover,  by 
way  of  damages,  the  difference  between  the  contract  price  and 
the  enhanced  value  when  the  conveyance  shonld  have  been 
made ;  but  that  in  a  case  oigoodfaUh,  the  contract  price  wonld 
be  considered  conclnaive,  and  the  plaintiff  having  paid  nothing 
coold  recover  nothing.  (1) 

In  this  decision  the  court  proceeded  on  the  analogy  of  eviction, 
where  the  plaintiff  is,  as  we  have  seen,  limited  to  the  considera- 
tion paid,  and  disregarded  the  anthoritiee  in  r^ard  to  chattels, 
where  it  is  well  settled,  as  we  shall  see,  that  the  phuntiff  is  enti- 
tled to  recover  the  Enhanced  value  without  being  driven  to  any 
investigation  into  the  good  or  bad  fiuth  of  the  vendor,  (is) 

And  to  this  the  courts  of  New  York  have  adhered.  So  in  a 
recent  case  tlie  defendant  in  consequence  of  a  defect  in  his  title 
foiled  to  comply  with  his  contract  to,  convey  certain  property, 
tlie  plaintiff  who  was  to  pay  on  the  delivery  of  the  deed  had  ad- 
vanced nothing,  but  he  had  removed  to  t^e  property  and  done 
some  work  on  it ;  and  in  the  declaration  he  claimed  to  recover 
his  expenses  of  removing  and  also  his  labor.  No  bad  faith  was 
alleged  or  pretended,  ^e  judge,  who  tried  the  cause,  told  the 
jury  that  if  the  defendant  leiUfvUy  and  designedly  neglected  to 
convey,  the  plaintiff  was  entitled  to  recover  oil  the  damagea  which 
he  had  sustained  by  the  breach  of  his  contract ;  but  that  unless 

!>)  Baldwtu  V.  Hmui,  S  WmUL,  809.  of  dunagw  the  diffamiaa  betireen  th« 

>)  Ilie  language  of  die    oonrt  wm  oontnwt  priae  «nd  tha  enhanced  value 

H  folIowB ;  "  If  the  vendor  seta  In  bad  when  tlie  conveyance  shoald  have  been 

blth,  and  refiuea  to  convey  beoanaa  the  made.'     Wa  aoall,  hoTever,  hereafter, 

property  has  inureaaed  In  value  aod  with  -when  ve  come  t«  the  subject  of  contraots 

a  view  of  pntUng  the  enhanced  valne  In  generally,  connder  the  propriety  of  thia 

hb  own  pocket,  it  bacomea  a  cate  of  laggealioD,  that  In  an  action  on  contract 

fraad,  and  the  plaintjff  woold  clearly  be  daraagea  willvaryaeeordingto  theinten- 

enUtled  either  to  oompel  a  apedfio  per-  tiou  of  tha  party, 
fonnance  in  eqnlty,  or  to  reoover  by  way 


(1)  InBrinokerfaofTv.  Phelpa(U£ari.JV.  Jl,  100),  it  waa  held  by  the  New  York 
Sapreme  Court  in  a  caae  -what  the  vendor,  having  no  title,  rehiaed  to  eonvey,  that 
the  mesanre  of  damagea  vaa  the  valne  of  the  land  at  the  time  of  the  breach,  with 
Intereet  from  that  time.    SeaalaOilViiU*.  OiangM-,i&U;  (A".  K),  IIS. 
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the  Don-performance  was  wilJiiil  and  intentional,  the  pliuntiff  was 
entitled  to  nominal  damagee  only ;  that  if  the  onussion  to  convey 
wad  accidental  or  inadvertent,  and  the  defendant  had  fairly  ten- 
dered him  all  the  title  he  could  make,  the  plaintiff  conld 
[186]  not  recover  any  of  the  special  damages.  A  verdict  waa 
fonnd  for  nominal  damages ;  and  on  exertions,  this  was 
held  right,  the  court  saying,  <*That  on  an  executory  contract 
for  the  Bale  of  lands  which  the  vendor  believee  to  be  his  own,  and 
where  there  is  no  fraud  on  his  part,  if  the  sale  falls  throngh  in 
consequence  of  a  defect  of  title,  the  measure  of  damages  is  Bub- 
Btantially  the  same  as  it  is  in  the  case  of  an  execnted  sale,"  or  on 
the  covenants  for  seisin  and  for  qniet  enjoyment,  (y) 

But  the  Supreme  Court  of  the  United  States  have  disregarded 
the  enalo^ee  dedncihle  fivm  the  actions  on  real  covenants,  and 
have  resorted  to  those  to  be  derived  from  execntoiy  contracts  for 
the  sale  of  chattels.    Jn  a  case  somewhat  similar  to  the  last,  tlie  . 
following  language  was  held  by  that  high  tribunal, —  {s) 

"  The  rule  Is  settled  in  this  coort,  tlwt  in  va  ution  bj  the  vendee  fiff  t, 
bresch  of  contract  on  the  pirt  of  the  vendor  for  not  delivering  the  uticle,  the 
memBure  of  dimages  is  its  price  tX  the  time  of  its  breach.  The  price  being  set- 
tled by  the  contract,  which  is  generally  the  cue,  inikes  no  difference,  nor  ou^ht 
it  to  nuke  uiy ;  otherwise  the  vendor,  if  the  article  hsve  risen  in  value,  wooU 
Always  have  it  in  his  power  to  discharge  himself  fivm  his  contiact,  and  pnt  tha 
enhanced  valae  in  his  own  pocket;  nor  can  it  make  any  difference  iu  principle 
whether  the  contract  be  tix  real  or  personal  property ;  if  the  lands,  as  is  th« 
case  here,  have  not  been  improved  or  buiit  on.  In  both  cases  the  vendee  is  en- 
titled to  have  the  thing  agreed  for  at  the  contract  price,  and  to  Bell  it  himself  at 
its  increMBed  value.  It  it  be  withheld,  the  owner  ot^ht  to  make  good  to  him 
the  difierence.    This  is  not  an  action  for  eviction."  (a) 

In  Yirginia,  in  general  upon  the  breach  of  an  executory  con- 
tract to  convey  land,  the  vendee  is  not  enlitled  to  more  damages 
than  the  purchase  money  actually  paid  and  interest  thereon,  (ft) 
But  this  rule  will  not  be  applied  when  the  fraudulent  conduct  of 
the  vendor  makes  it  unreasonable  to  limit  the  vfoidee  to  that  mea- 

(y)  Peter*  v.  VEeoD,  4  Dmio,  SM.  wai  iitbetaudally  a  «*••  of  exchange  of 

Bee  the  BDthoridcecollectedaad  referred  landi.      Very    different    conudenitioiu 

to  in  a  recent  ease;  Hetcher  v.  Batton,  may  be  applloable  to  sneh  a  caia  from 

6  Bmrb.  S.  C.  B.,  646.  the  ordlnsiy  oMa  of  a  mere  foilure  to 

' !)  HopUnse.  Lee,  8  TFttot.,  109, 118.  oonvey  where  the  oonrideration  money 

^  '    ^ "     •  —  ha»  not  been  paid." 


)  In  Baldwin  v.  Hnnn,  I  Wtnd.,  8B9, 
'  'ng  of  tbll  oau,   Batharland, 
[t  will  be  perodved  that  Hoi      AJiii'a,  9  L^h,  111. 


407,  epeaking  of  tbll  oau,   Batharland,  (b)   llioinpeon'B     Ka'w    «,   Gathrie'e 
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Bare  of  damagee.    Ti,  for  example,  a  vendor  who  has  tLe  title 
in  him  at  the  time  of  Bale,  shall  after  bis  contract  disable 
himself  from  performing  it  by  conveying   the  land  to  [187] 
another,  he  will'  be  held  liable  for  the  value  at  the  time 
of  the  breach,  and  interest  may  be  allowed  on  snch  value  for  that 
time.(o) 

In  Kentoo^  it  is  held  by  the  Ooort  of  Appeals,  that  on  a 
covenant  to  convey,  where  the  vendor  is  withtnUjraud  incapable 
of  making  a  title,  tiie  mle  of  damages  is  the  pnrchase  money, 
with  interoBt  from  the  time  it  was  paid ;  and  the  court  approved 
the  English  case  of  Florean  v.  Thomhill.  (d)  But  in  the  same 
State,  in  a  case  where  the  vendor  fraudulently  sold  land,  to  which 
he  knew  be  had  neither  a  good  title  nor  claim,  it  was  held  by  the 
Oonrt  of  Appeals  in  equity  that  the  value  of  the  land  should  be 
fixed  at  what  it  was  worth  at  the  time  of  impaneling  the  jury.  {$) 

And  again,  in  tiie  same  State,  in  an  action  oo.  a  covenant  to 
convey  land,  the  jury  were  told  that  if  they  foond  for  the  plain- 
tiff, they  must  give  tiie  value  of  the  land  at  the  time  it  should 
have  been  conveyed,  and  interest  Bat,  on  review,  tlds  was  held 
erroneous ;  and  the  Oonrt  of  Appeals  said,  **  When  there  is  a 
fraudulent  refosal  to  convey,  less  damage  than  the  value  of  the 
land,  at  the  time  the  conveyance  ought  to  have  been  made,  should 
never  be  given  ;  and  the  jury  wonld,  no  donbt,  be  at  liberty  to 
find  damages  eqtdvalent  to  the  value  .and  interest  down  to  the 
assessment.  But  in  such  a  case,  the  giving  or  withholding  interest, 
is  a  matter  in  tiie  discretion  of  the  joiy  ;  and  consequently,  instead 
of  instructing  the  jury  as  a  matter  of  law  to  ^ve  interest,  the 
court  shoald  have  left  them  to  exercise  their  discretfon  free  from 
any  intimation  of  opinion."  {/)  (1) 

Li  these  cases  it  will  he  noticed,  that  the  courts  have  recog- 
nized a  difference  in  the  mle  of  damages,  growing  out  of  the 
motives  of  the  party  in  default.  This  diBtinction  has  crept  in 
from  the  civil  law  without,  as  I  believe,  sufficient  consideration 

(c)  Wllion  v.8p«iiccir,  11  Ltigh,  SOI.        P>trlck  v.  H*Tdi«II,  S  Bibb,   40;    moA 

(d)  a  W.  B]mek.,  1076 ;  Allen  ■.  Ander-      FlBher'i  Hein  v.  Ka^.  3  BM,  4S1.   Thaw 
ton.  t  Bin.  418,  «r«  all  in  (mtfy,  *- 

(«)  H'CoBD«U  V.  Dnnlop,  BarAn,  41.  (/)  Haudlsy  i 

And  Hie  prindple   vai    reeiignlied  In      A«p.  SSS. 


(1)  Thli  M«nu  to  b«  Dewly  tli*  ml*  in  Hatyluid.    Sm  Hanhan  v. 
UO;  aC,  4il.  498. 

18 


Digitized  .yCOOgle 


194  REAL    COTKirAHm  [CHAP.  Tt 

being  ^Ten  t6  the  point.  Hiere  may  be  room  for  the  sngjjeedcm 
in  equity,  on  a  bill  filed  for  perfonnaoce  or  for  general  relic£ 
But  vhea  I  come  to  conaider  the  rule  of  damages  on  contracts 
generally,  I  think  I  sliall  be  able  to  prore,  that  at  law 
[188}  the  motive  of  the  party  can  never  be  taken  into  conaidera- 
tion  in  an  action  of  contract ;  that  the  intuit  cannot  be 
averred  in  pleading  except  as  matter  of  form,  nor  evidence  gben 
in  regard  to  it;  and  that  oonaeqnently  the  damages  eaimot  ba 
made  to  depend  npou  it.  (^) 

In  Maine,  in  an  action  by  the  vendee  on  an  agreement  to  coo- 
vey  land,  it  has  been  h^d  that  the  jory  are  not  confined  to  the 
value  of  the  land  for  agncnltoral  or  pastoral  or  other  naefnl  par- 
poeea,  nor  to  be  c(mtrolled  by  the  probability  that  the  land  voold 
be  in  demand  for  building  lots ;  bat  that  th^  might  take  into 
consideration  tha  marJutaile  value  also  at  the  time ;  and  tiiat  disr 
result  shoold  be  arrived  at  by  taking  into  view  all  the  objeelB  for 
which  the  land  is  desirable.  (A) 

In  the  same  State,  in  an  action  broo^t  by  the  vendee  <^  land 
who  had  paid  the  porchase  money,  and  received  a  bond  cosdi- 
tioned  to  exeonte  a  deed  <^  the  promisee  at  a  reasonable  time 
after  request,  the  jmy  were  inatnicted  at  the  trial, — 

"  Thftt  the  rigfats  eS  tlw  parties  moit  be  detenninsd  bj  4lw  sWa  oC  d»  fteti 
st  the  time  the  Mtion  wm  brought,  waA  UuU  t^  subsequent  proccediogB  vi^ 
be  laid  out  of  the  cue ;  that  the  obligation  of  the  defendants  required  than  to 
ooni'e;r  the  title  to  the  land  disputed ;  that  if  thej  had  not  complied  irith  it,  the 
injury  to  the  plaintiff  was  tiie  loss  of  the  title  to  the  land;  and  that  the  proper 
and  l^ial  compensatioii  was  the  raliie  of  the  land  at  the  timeof  a  demand  toads 
and  a  reflisal  ac  Defect  to  perform ;  and  that  in  finding  that  nJne  tb«j  on^t 
to  take  into  consideration  the  price  agreed  by  the  parties,  ud  audi  otho 
eridenca  as  there  was  in  the  oaae." 

Under  this  charge  the  jniy  fonnd  a  verdict  for  the  oontddera- 
tion  money  and  interest.  A  motion  was  made  to  set  it  aside  fca 
misdirection ;  bat  the  court  said, — 

is)  TSewmti «.  Harrii,  IhuB«/t  Oaaiyia  qDeMion  ftrgoed  wat,  Trhetfaer  Um  price 

EtpirrU,  Auguet,  18S2, 180.    In  sn  oehon  paid  with  lotarert  or  the  valoa  at  tiM 

OIL  abond  tomake  tJtleBtolaud,  abreach  tame  of  the  breach,  Tn«  the  tnw  mea- 

was  proved,  and  the  qneetloo  was  u  to  aore  of  damage,    ilia  ooort  adopted  the 

the  meaiiire  of  damaga.    The  plaintiff  latter  role,  and  Mt  aeide  iht  Tardlgfc 

gave  three  bnndred  doUara  for  the  land,  (A)  Warren  t.  Wheeler,  81  J/atM^  WL 

and  the  defeodaat  eold  it  forsizhondred  He  action  ir««  a            ■-   ■    ■ 
deUara.    The  Tsrdlct  waa  for  the  price 
paid  for  the  land  by  plaintiff;  and  the 
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**  Wlien  a  pu^  has  a  coranaiiit  for  a  title,  be  may  in  a  proper  case,  if  the 
other  parfj  can  perform,  obtun  a  speciflo  perfbrmance  !d  cbanceiy.  If 
the  odier  par^  cannot  perfbim,  he  most  be  content  with  bis  remedj  [  169  ] 
at  law.  If  he  elect  to  proceed  &t  law,  and  recover  damages,  that  is  a 
satisfkction  of  the  contract,  and  he  cannot  afterwaida  in  chancery  obtain  the 
title.  He  has  an  election,  and  maj  proceed  at  law ;  and  when  be  does,  he  is 
(Blitled  to  an  indemnity,  and  no  more.  Bj  a  perfbrmance  he  would  have 
reoorered  the  land,  and  such  recorery,  that  is,  if  he  obtain  the  value  at  the 
time^  that  is  the  exact  measure  of  his  loss.  As  the  plidDtlff  had  performed  on 
his  par^  he  wu  entitled  to  the  land,  or  to  its  value ;  and  the  Inatroctiotis  were 
ciwrect"(i) 

Iq  Iowa,  in  an  action  on  a  title  bond,  or  bond  conditioned  to 
create  a  good  title  to  lands,  tiie  measure  of  damages  is  the  conaid- 
eration  money  and  interest  (j)  Snt  wliere  a  covenant  is  given 
that  a  third  person  diall  make  a  title,  the  measure  of  damages  is 
not  the  price  or  value  of  the  land,  but  the  value  of  the  title  at  the 
time  it  was  to  have  been  mode,  (k) 

It  has  been  said  in  Vermont,  "  that  when  the  entire  conndera- 
tioQ  for  the  conveyance  has  actually  been  received  by  the  party 
who  was  to  give  the  deed,  the  value  of  the  land  at  the  time  it 
should  have  been  conveyed,  with  interest,  is  obviously  the  pn^r 
role ;  and  so  where  a  tender  of  personal  chattels  has  been  duly 
made,  according  to  previous  ccmtract,  in  payment  for  the  land ; 
because  by  our  law  such  a  tender  passes  the  property  in  the  chat- 
tels over,  against  the  will  of  the  party  to  whom  they  are  tendered, 
so  that  in  fact  and  in  law,  he  has  the  consideration  stipulated 
for."  Bat  the  rule  was  held  different  where  the  land  was  to  be 
paid  for  in  work  and  labor,  and  Uie  plaintifTB  services  bed  been 
performed  only  in  part,  and  as  to  the  remainder,  had  been  tendered 
bnt  refused.  Here  it  was  held  "  that  the  recovery  should  be 
restricted  to  the  extent  of  the  plaintiff's  actual  damage ;  that  the 
value  of  the  land  was  important  in  estimating  the  damage,  as  far 
as  the  land  had  been  paid  for,  and  the  stipulated  services  per- 
formed ',  bnt  for  the  residue,  it  was  an  open  question  as  to  what 
the  party  had  lost  by  being  prevented  from  completing  the  exe- 
cution of  his  contract."  {I) 

Bnt  how  will  it  be  when  the  land  has  fallen  in  value  f  In  Korth 
Carolina,  the  plaintiff  purchased  a  lot  of  land  for  f8,000,  aod  paid 

(j)  HUl  •.  Hobart,  ia  JToJM,  164.  «.  Dorsey,  I  OiU.  ±  J..  440.    Qibbi  v. 

Ij)  Stewart  v.  Noble,  1  /oho,  26.  JemUon,  13  Ala.,  SSO. 

(1:)  Plnkston  r.  Hni«v  9  Ala.,  iti.  ttytt  (0  Boardman  v.  Eeeler,  21  71, 11. 
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[190]  the  greater  part  of  the  pnrchafie  money.  Thepl^tiffwae 
let  uit«  poeseeeion,  and  the  defendant  executed  a  bond  in  die 
,  penalty  of  $10,000,  conditioned  to  convey  npon  the  payment  of 
the  balance  of  the  paTchase  money.  The  plaintiff  wsb  evicted  by 
the  judgment  creditore  of  the  defendant,  and  the  property  sold  by 
the  pl^tiff  for  $2,600,  which  was  admitted  to  be  the  real  value 
of  the  property  at  the  time.  Here  the  comt  refused  to  allow  the 
plaintiff  to  recover  the  amount  of  the  purchase  money,  aa  if  he  had 
repndiated  the  contract  and  sued  for  money  had  and  received. 
"  Here  the  plaintiff  eeeks  to  recover  compensation  ;  what  sum 
will  put  him  in  as  *good  a  condition  as  if  the  contract  had  be^i 
performed  ?  In  this  case  he  woald  have  got  property  which  is 
worth  $3,500,  but  he  would  have  been  forced  to  pay  the  balance 
of  the  purchase  money  and  interest.  He  has  not  paid  this  latter 
amount,  and  his  damage  is  the  difference  between  that  sum  and 
the  value  of  the  property,  which  by  the  case  agreed  is  $207  80 ;" 
and  to  that  sum  the  redress  was  limited,  {m)  (1) 

We  come  now  to  actions  against  the  purchaser.  In  England, 
when  the  vendee  refuses  to  perform,  the  measure  of  damages  is 
held  to  be  the  difference  between  the  price  fixed  in  the  contract, 
and  the  value  at  the  time  fixed  on  for  delivt^ng  the  deed.  It 
follows  that  if  the  property  does  not  fall  in  value,  the  vendor  can 
recover  nothing.  Bo,  where  the  plaintiff  and  defendants  had 
agreed  that  the  plaintiff  should  sell  and  the  defendants  should 
buy  a  piece  of  land,  the  defendants  refdsed  to  pay  the  price.  He 
plaintiff  insisted  t^at  the  amount  of  the  purchase  money  agreed 
on,  with  interest,  was  the  proper  measure  of  damages.  But  the 
judge  who  tried  the  cause,  KoUe,  B.,  held  that  the  plaintiff  was 
only  entitled  to  such  damages  as  had  resulted  irom  the  defend- 
ant's breach  of  the  contract ;  and  on  argument  of  a  rule  to  show 
cause  why  the  damage  should  not  be  increased  to  the  amount  of 
the  purchase  money,  it  was  said,  "  The  question  is  how  much 
worse  is  the  plaintiff  by  the  diminution  in  the  valoe  of  the  land 

(m)  II1I!llol■«.F^«OIl•D,ll/raIbU.9». 


(1)  Inedae  of  nfiualof  vendor  under  a  p«n>l  ^re«iiient  to  »eUUnd,tafiilfiIllii* 
oontnet,  ia  a  me  wbers  the  vendee  hai  hkd  poeeeasion,  tlie  veador  ahoiild  b*  aUoired 
interest  by  way  of  rent,  on  the  price  agreed  on  for  tbeUnd,  and  alw  for  vaat« ;  and 
be  BhoaM  be  ahat^  with  the  valoe  of  improTementiL    Belbmy  t.  Bagadnle,  14  £. 
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or  the  loBB  of  the  purehase  money,  in  conseqnence  of  tiie  non-per- 
formance of  the  contract.  It  is  clear  that  he  cannot  hsTe  the  land 
and  its  Talne  too."  (n) 

This  qneation,  althoogh  raised,  doea  not  appear  to  have  [191  ] 
heen  ahiolntelj  decided  in  this  coontry.  In  New  York,  in 
an  action  on  an  a^Teement  of  this  nature,  the  plaintiff,  the  vendor, 
vaa  allowed  to  recover  the  agreed  price  of  the  land,  with  interest. 
But  althoogh  the  case  went  np  on  other  points,  the  question  was 
not  argned.  (p)  (1) 

In  Maine,  where  suit  was  hronght  for  the  price  of  a  pew,  a 
deed  having  been  tendered  and  refnaed,  it  was  said,  thongh  the 
point  does  not  appear  to  have  been  diecnesed  by  connsel,  that 
**  the  measore  of  damages  was,  as  the  jndge  instructed  the  jnry, 
the  price  agreed  to  be  paid  for  the  pew  by  the  defendant,  who 
will  be  entitled  to  the  deed  whenever  he  chooses  to  accept  it."  (j>) 

This  decision  has  been  cited  with  approbation  in  New  York, 
in  a  case  in  which  the  following  language  was  held :~~ 

"  Suppose  in  th«  cmo  of  a  covenant  to  coava^  a  fiwm  for  a  sp«d&«A  bdui, 
and  a  deed  tendered  but  reAised,  and  the  vendor  Bella  to  another, 'shall  he  yet 
recoTCT  the  whole  price  of  the  original  vendee  t  I  admit  that  in  torn*  eaiet, 
where  proper^  ia  so  tendered,  and  the  tender  is  not  withdrawn,  the  price  may 
be  recovered ;  bat  this  is  on  the  ground  that  the  thing  Bold  baa  an  independent 
existence,  and  tlie  wrput  not  being  periabable,  and  having  legallj  passed  hj  the 
tender  and  atibaeqnent  recovery,  may  still  be  aotually  ddivwed  over  whenever 
Qia  vendee  shall  demand  it  (;) 

On  the  other  hand,  it  has  been  said  in  Yermont,  althoogh  the 
precise  point  was  not  before  the  court,  "  "Where  a  party  agrees  to 
make  a  pnrcbase  of  property,  and  then  refuses  to  proceed'  in  the 
bargain  and  take  the  property,  the  loss  of  the  bargain  constitutes 

(»)  Laird  «.  I^  7  Jfeer  4  Wd*.,  474,  Bontract  price,  bnt  "only  aa  mach  as  he 

per  Parke,  B.   BntMeHawkiniv.  Kezap^  lisd  BCtuialy  loat  by  tbs  defendant'g  neg- 

8  Jiuf,  410,  and  CKtAy  J'/.,ToLfL3Sa  lect;   the  court  uylag.  "Atenderand 

eRaneiot  •.  Leach,  6  Cotwa,  506.  offer  to  perform  ii  equiyftlent  to  perfonn- 

Alna  «.  PlDnimer,4  &remU«f,  S58.  anoe  for  tbe  pnrpoM  ofmtainiitg  an  at- 

Shannon  *.  Conutock,  31  Wend.,  turn.    It  ia  qvan  pcrfcrmaiice,  and  ilott 

467.     But  in  this  very  case,  It  wae  held,  no*   rtfftdate  tht  amount   of  danta^et," 

where  a  plamtiS  had  agreed  to  take  See,  alao,  Eaekihw  v,  McCrea,  24  Wind., 

wdaia  [raight  for  a  stlpnUted  Bom,  and  304 ;  aad  Caetigao  ■.  Hohawk  A  Hudsoa 

averred  a  readinees  aod  offer  to  perform  R.  B,,  S  Otnia,  BIO. 
OB  hit  part,  {hat  be  could  not  racoTer  the 


(1)  Thia  w«t  rehctanHy  held  to  be  the  Mttled  rale,  oj 
Ediek,  17  Barb.  (If.  T.).  MO. 
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the  proper  rule  <^  damages;  because  the  property  never 
pasBed."  (r) 

The  qiiesti(m  is  evidentlj  not  free  from  perplexity  :  on  Uie 
<me  hand  it  is  &^d  that  the  vendor  by  making  a  tender,  has  per- 
formed hie  contract  so  far  as  it  lies  in  tiis  power,  that  his 
[193]  right  is  complete  to  the  performance  of  the  contract  by 
the  vendee,  and  that  this  performance  is  the  payment  of 
the  porehase  money.  But  on  the  other  mde,  it  is  replied  vith 
great  force,  that  the  recovery  cannot  pass  the  fee  of  the  land,  that 
the  legal  seisin  still  remains  as  at  first,  that  the  vendor  has  not 
parted  with  his  property,  that  if  the  land  has  not  faUen  in  price, 
he  has  lost  nothing,  that  the  common  law  gives  damages  for  none 
but  actual  loss ;  and  it  is  insisted  that  tiie  true  measore  of  damsr 
ges  in  sach  case,  is  the  difference  between  the  stipalated  price 
and  the  actual  value  at  the  time  of  breach,  or  perhaps  at  the  time 
of  trial.  (1)  I  shall  have  occasion  again  to  consider  this  qnestion, 
when  we  come  to  the  subject  q£  the  osIb  of  chattels,  (s) 

In  contracts  of  porchase  of  this  description,  a  claase  is  often 
inserted,  for  a  deposit  and  a  forfeiture  of  that  deposit  if  the  poi: 
chaser  do  not  folly  carry  oat  his  agreement.  In  a  case  of  this 
kind,  where  it  was  declared  that  the  deposit  was  to  be  forfeited  as 
licLuidated  damages,  it  was  stilT  held  that  the  plaintiff  conld  go 
foi^  damages  at  large,  and  was  not  confined  to  the  deport,  (f) 

As  to  the  interest,  it  has  been  held  that  where  the  vendee  in 
a  contract  for  the  purchase  of  real  estate,  takes  pceeession  of  the 
property  as  owner,  without  having  paid  die  purchase  money,  he 
is  bound  to  pay  interest  The  act  of  taking  possession  is  an  im-, 
pUed  agreement  to  pay  intOTeat  (w) 

(r)  S&wrer  *.  H'Iiityr«,  18  Verm.,  97.  recelTed  u  undne  biu  to  the  tocbnical 
(s)  In  ui«  MM  of  WiltiMDi  V.  Field,  and  striot  applicatjoa  of  the  general 
TSDOor  V.  vendee,  MSL,  in  the  Superior  principle,  ^d  lee,  in  England,  Goodie- 
Court  of  New  ToTfc,  Joly,  1848,  this  BonH.Nnnn,4  7:  fi.,  TBl.BDdGlarebrook 
preciee  question  vaa  mtsed  Jind  muoh  v.  Woodrow,  i  T,  R.,  S6B,  There  it  oer- 
-examined,  and  the  conrt  arrired  at  a  tainly  leema  to  be  assumed,  that  if  a 
«oDelniion  advene  to  the  Snglleh  nile.  proper  tender  be  made  of  tlie  deed  tlie 
I  slioiild  have  entertained  litUe  doubt  oouBidenitVon  mouej  will  berecoTerable. 
that  the  English  rule  were  eorreet,  had  (()  Icely  ■.  Green,  6  ytv.  tt  Man.,  467, 
it  not  been  mr  tbia  adjudicatioo ;  in  ad-  and  vidt  poit.  Chop,  XVL 
^tlon  to  which,  however,  being  angled  (u)  Flodyer  v.  Cocker,  19  Fewy,  W. 
for  tba  defendant,  usj  mind  may  have  Stevenaon  «.  Maxwell,  2  Camttoik,  400. 

(l)  In  a  ndt  for  a  breach  of  ooveiuuit  to  eonvey  land,  Its  valiie  at  the  time  of  the 
brtaeh,  and  not  at  the  time  of  th*  rawiuftan  of  the  aoTenaot,  is  the  meamro  ot 
damagoi.  Uanhall  «.  Hsnley,  4  Md.,  B98 ;  S.  C,  9  lb.,  26.  See,  al«o,  Whltadde  t>. 
Jennings  (IS  Ala.,'l6i),  where  a  number  of  Amerieui  eatettM  thit  subject  aiadted 
find  examined. 
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Ve  have  here  to  take  notice  of  a  claea  of  caees  of  not  tmfre- 
c^nent  occmrence  in  the  coTintrj,  growing  oat  of  contracts  to  pay 
tcT  work  or  services  in  land. 

Where  a  contract  is  made  to  pay  for  work  by  the  transfer  of 
certain  property,  and  the  agreement  is  not  performed,  the  value 
of  that  property,  as  a  geno^  mUe,  is  the  measure  of 
damages;  because  that  is  the  stipnlated  reward  for  the  [198] 
Bervices  of  the  party,  whatever  may  be  their  intrinmo  value. 
This  qneition  has  presented  itself  in  New  York  and  in  Pennsyl- 
vania on  parol  ctmtracts  to  pay  for  service  in  land.  iBnch  con- 
tracts are  in  the  former  State  void,  mider  the  statute  of  fraads ; 
and  consequently  if  the  party  rendering  the  eervice  sue,  he  mnst 
connt  generally  for  work  and  labor,  withoat  reference  to  the 
special  agreement.  If  the  contract  be  to  convey  land  in  consid- 
eration of  a  tpeo^^  gum,  payable  in  work,  the  party  can  recover 
the  valne  of  his  services,  not  exceeding,  however,  the  earn  fixed 
by  die  agreement ;  and  the  valne  of  the  land  is  not  the  meaaore 
(tf  damages.  But  if  in  a  contract  of  this  kind  no  amoont  is  speci- 
fied, and  the  payment  is  to  be  in  a  designated  piece  of  land,  the 
plaintiff  fixes  the  value  of  his  services  by  proving  the  valne  of  the 
land.  Such,  also,  is  the  mle  in  Pennsylvania,  (1)  where  parol 
contracts  for  the  sale  of  land  are  Hlid ;  snbject,  however,  tQ  the 
modification,  that  if  before  the  work  be  done  the  other  party 
give  notice,  Umd^de,  of  his  inability  to  perform,  as  when  he  can- 
not make  a  titie,  and  of  his  determination  to  rescind  the  contract, 
and  the  vendee  still  goes  on  to  do  the  work,  the  measure  of  dam- 
ages is  not  the  valne  of  the  land,  but  the  amount  of  injaiy  sus- 
tained under  all  the  circnmetances.  (v) 

He  effect  of  a  covenant  to  make  partition  and  execute  re- 
leases, was  much  considered  in  a  case  in  New  York,  {w)  which 
was  an  action  of  assumpsit  for  money  paid  to  induce  a  party  to 
enter  into  an  agreement.  (2) 

(e)  BarlinMma  v.  Enrlinnme,  1  CImi.,  ad  in  PennajlTanlk  in  ui  able  aad  elabor- 

n ;  King  «.  Brawn,  9  Hill,  48S ;  Rohr  at«  opinion,  p«r  BUck,  J.,  and  the  do«- 

•;  Kindt.  S  WatU  ±  Berg.,  BS8 ;  Jack  «.  trina  adbered  to.    M'Dawell  v.  Oyer,  tl 

1I'E(«,  e  BoTT,  ItB;    BMh  •.  BMh,  lb..  Fool.,  417. 


The  aabjeot  haa  been  recently  revtew- 


(>)  Shepherd  e.  Kyer^  IS  /.  R.,  Vm. 


(1)  HoDovell  *.  Oyer,  11  Pmn,  SU,  417. 

(S)  In  an  aotloti  to  recover  damages  far  the  breacb  of  a  oonteaet  relative  to  di» 
■ale  and  exchange  of  land^  when  it  la  proved  that  the  piymiaea  ta  b«  conveyed  by 
tbe  pUmJJb  vere  of  ItM  valne  than  thoae  to  be  oonvey ed  to  him  b;  the  defendant. 
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The  plaintiff  and  defendant  were  joint  proprieton  in  the  pro- 
portion of  one  third  anA  two  thirds  of  certain  lands,  of  which  the 
plaintiff  had  conveyed  a  part  hy  deed,  witli  covenantfl  for  quiet 
enjoyment  ^d  of  warranty;  they  then  agreed,  nnder  seal,  to 
partition  the  tract,  so  that  the  part  conveyed  by  the  plaintiff 
ehonld  be  set  off  ae  his  portion,  appointed  tlu-ee  persons  to  dividfl 
the  lauds,  and  covenanted  to  execute  mutual  releases.  PardtioD 
being  made,  the  defendant  refused  to  ezecnte  tiie  release  agreed 
on :  the  plaintiff  hod  paid  the  defendant  four  hnndred  dol- 
lars to  induce  him  to  enter  into  the  agreement.  Tti9 
[194]  jadge  charged  at  the  trial,  that  the  plaintiff  was  entitled 
to  recover  as  damages  all  that  he  had  been  obliged  to  pay, 
or*was  liable  to  pay  to  the  purchasers  of  the  land  from  him,  and 
tibie  expenses  of  the  partitioQ ;  in  other  words,  two  thirds  of  the 
amoont  of  the  consideration  money,  with  interest,  and  one  tiiird 
of  the  expenses  of  partition,  togedier  with  four  hundred  dt^lan 
and  interest.  A  verdict  was  taken  for  Uiis  sum ;  bat  the  court  set 
it  a^de,  holding,  that  so  long  as  the  ori^nal  covenant  subsisied, 
the  money  paid  by  plaintiff  {i.  e.,  the  four  hundred  dollars), 
could  not  be  recovered  back ;  tiiat  no  evicti<m  being  shown,  the 
plaintiff  could  only  recover,  at  most  nominal  damages ;  and  it  was 
snggeeted  that  the  partition  wtthout  any  conveyance  mi^t  have 
the  effect  of  estopping  the  defendant  to  set  up  any  title  to  his 
two  thirds.  The  court  said,  "The  plaintiff  might  possibly  apply 
to  the  Court  of  Chancery,  and  compel  a  specific  performance  of 


till*  dlSerenoe  of  rmlne,  tt^etber  with  the  ezpeiue  of  "^'"lijng  Uie  title,  i»  tht  tme 
mMtanre  of  daougea.    Fegen  «.  DstImii,  S  Jhi€r  (J^.  T),  IGS. 

In  tn  k«tiDn  upon  a  parol  agreement  bettreen  the  plainlifF  and  defendant,  by 
which  the  former  promleed  to  transfer  to  tJia  latter  a  farm,  and  the  defendaat,  in 
exchange  therefor,  waa  to  pay  to  tha  plaintiff  a  snm  of  money,  and  tranafer  to  him 
an  obligation  to  be  given  by  C  to  the  defendant  for  the  pnrchaae  money  of  real 
eetate,  for  a  ^e<ufied  lam,  the  defendant  &iled  to  perform  the  latter  part  of  tha 
agreement  in  eonaeqaenee  of  the  reAiial  of  C,  to  gire  the  obligaUon.  Stid,  that  the 
role  of  damages  vaa  the  valne  of  the  debt  or  obligation  which  wa«  agreed  to  be 
tranaferred  to  the  pl^tiff;  and  that  the  amount  of  the  debt  or  obligation  mu, 
prima /aeit,  the  valae  of  ib  Thomas  v.  Dickinson,  SS  Barb,  {If,  7,),  4S1 ;  andoom- 
pere  S.  C  S  Ktm,,  864. 

As  to  the  rule  of  damagea  in  an  action  for  partial  fkilnre  to  perfbrm  an  agree- 
ment for  exchange  of  lands,  sea  Thomas  e.  IMcUnson,  S  Ktm.  (JV.  T,),  8U  The 
role  respecting  the  meaaiire  of  damage*  for  breach  of  eantr«ct  to  trauafer  and  deliver 
land  eerti^aUt,  is  that  which  applies  to  the  breach  of  oontrsots  for  the  sale  of 
ohatteli,  not  of  lands.    Bandon  •.  Barton,  4  Tix.,  S8B. 
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the  defeadanf  a  s^reement  to  release  his  claim  to  these  farma ; 
bat  ae  long  aa  he  chooaes  to  rest  upon  Ms  covenant  for  damagea 
at  law,  he  most  shoT  bimaelf  damnified,  or  he  can  onl^  recover 
nominal  damages." 

Having  thos  disposed  <^  the  covenants  in  deeda,  and  in  con- 
tracts to  convey  land,  we  ahall  next  examine  those  contained  in 
leaaea,  or  in  agreements  between  landlord  and  t«nant.  (1)  80  far 
aa  they  are  mmilar  to  the  covenants  in  deeds,  we  have  already 
conaidered  them ;  (0)  hut  leases  frequently  contain  additional 
agreements,  the  role  of  damages  in  regard  to  which  we  ahall  now 
proceed  to  discoes. 

(e}  Antt,  110,  tt  fq.    In  tlH  «m»  iA  to  reMver  for  Additioni  of  «o«oh-honi«a 

Lewii  V.  Campbell,  8  TlnnKon,  ?15,  tb«  uid  ont-bulldlnp,  and  alio  for  eonvert- 

ttfast  of  a  cuTenant  for  quiet  nijojmeiit  lug  the  laodB  Into  pleunregroaDdt.  The 

In  a  Imm  ira*  coniidered,  but  oot  de-  qneotion  vbether  the  meaenre  of  dftnt- 

tided.    He  plBintlff  set  ont  an  eTiction,  ages  should  be  the  Talae  at  the  tioif  of 

•nd  In  rektion  to  bis  dunagM  aTerred  anignmeiit  or  of  eviction,  was  dlsonfaed, 

that  he  had  "  lost  divers  laive  mms  of  but  not  decided,  the   ooart    being    of 

money,  I^d  ont  In  and  about  l£e  idttring,  opinion  that  the  declaration  traa  intoffi- 

teprovm.  and  ontammtiny  of  Via  prtm-  ideob  See  Ounpball  *.  Leirls,  S.  C.  In 
iia^    Under  thii  all^adon,  he  sought   -  Error,  S  Bamudt  de  Aid.,  SSS. 


(1)  It  seemi  proper  here  to  notioe  the  eaiei  vMoh  dlsetua  tha  mai 
•ges  recoTerable  by  a  lessee  for  a  failure  on  ^e  part  of  a  lei«or  to  give 
the  demised  premises,  pursuant  to  th«  least.  In  such  a  ease,  tlie  measure  of  damagM 
has  been  held  in  Ifew  York  to  be  the  dlfferenae  between  the  Talne  of  the  pronisea 
for  the  term  and  the  rent  reeerred.  lUs  nile  applies  eqiudly,  whether  the  aotdou  la 
bronght  npon  the  agreement,  expreaa  or  implied,  or  in  tort  for  the  vloUtioa  of  Um 
duty  ariung  &om  the  relation  of  landlord  and  tenant.  IVnll «.  Granger,  4  Btld., 
lis.  The  same  rule  of  damages  was  also  laid  down  In  Newbroii(^  *.  Walker,  S 
OratL  ( To.),  16,  where  It  wm  also  held  that  oonjectontl  profits  which  might  hsTe 
been  reatlied  by  tit*  l«Mee  bom  the  use  of  tbe  danlsed  premlsa^  oovld  not  be 
allowed. 

In  Williams  «.  Olipha&t  (8  /nd,  Vl  1),  wMdh  was  an  aedon  of  assompstt  by  lewee 
for  lessor's  refnaal  to  give  possesmon,  the  defendant  on  the  trial  asked  the  eonrt  to 
Inttmot  ttta  jury  that  the  rule  of  damages  in  the  case  WM  the  difference  between  the 
rent  which  plaintiff  was  to  pay,  and  the  market  value  of  tbe  rent  of  the  premisee  at 
the  time  they  were  to  be  delivered  t«  him ;  and  that,  if  the  rent  to  be  paid  was  the 
Ugtieet  tn  the  neighborhood,  and  no  greater  rent  could  be  bad  for  the  premises  by 
plalndff,  he  was  only  entitled  to  nominal  damages.  The  oourt  refosed  to  ^ve  the 
InttmetioiL ;  bnt  gave  the  fallowing :  "  Remote  or  special  damages,  loeh  as  expense! 
for  ronovlng  to  a  mors  remote  Qtrm,  are  not  to  be  allowed ;  bnl  for  all  such  m 
legidmatdy  and  directly  arise  from  the  breaoh,  yon  are  to  ^ve  the  plaintiff  the 
equivalent  of  performanoe  In  money.  If  the  defendant  i«  delinqomt,  or  in  fault  by 
breaUng  his  oontraet,  he  Is  bound  to  repair  the  loss  of  the  plaintiff  thereby."  B^d, 
that  the  rcAisal  was  cmrect,  and  that  the  instmction  given  wa^  so  &tr  as  it  went, 
tubetantially  correct.  He  role  as  to  the  measure  of  damagea  upon  the  breaeh  of  a 
eontmet  tor  the  sale  of  goods,  U  not  applleable  to  •  ease  like  th<  pr«Mnt 
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In  regard  to  the  principal  etipnlation  on  &e  part  of  the  leaeee, 
to  pay  rent,  a  ^neetion  eonietimes  presents  itself  in  regard  to  its 
apportionment ;  and  it  appeals  that  where  the  phontifif  fails  to 
prove  title  to  the  whole  estate,  as,  for  instance,  wh«i  there  are 
several  aasigneee  of  the  original  leesor,  the  apportionment 
[195]  most  he  according  to  the  value  of  theeeTeral  puis  held  by 
.  each,  and  not  according  to  the  qnantity  co*  nmnber  of 
acres,  (y) 

In  an  English  ease,  (a)  one  Theobald  had  demised  to  the  plain- 
tiff certain  hrick  earth  for  twenty-one  yevs,  witli  fall  power  to 
the  lessee  to  dig  annually  one  half-acre,  and  if  he  dng  more,  to 
pay  £376  to  the  lessor  for  every  half-acre  so  dng,  being  after  the 
rate  that  the  whole  brick  earth  waa  thar^  sold  or  intended  to  J>6 
idd. ,  The  snit  was  trespass  by  the  lessee  for  dig^ng ;  and  the 
jnry  found  for  the  plaintiff  with  £550  damages,  being  the  ML 
yalne  of  the  whole  of  the  brick  earth  dug  by  the  defendant. 
Chambre,  J.,  considered  that  the  plaintiff's  beneficial  interest 
was  DO  more  than  the  difference  between  the  value  of  the  earth 
taken  by  the  defendant,  and  the  pric^  that  the  plaintiff  must 
have  paid  for  it  if  he  had  taken  it  himself,  and  that  all  the 
remaining  interest  was  in  reversion.  But  the  court  held  others 
wise.  Mansfield,  0.  J.,  said,  "  The  consequence  of  this  taking  by 
a  stranger,  and  of  this  action  against  a  stranger,  is  as  between 
the  lessee  and  the  lessor,  it  must  be  taken  to  have  been  dng  by 
the  lessee ;  if  this  and  what  himself  bad  dng  did  not  together 
exceed  tiie  half-acre  per  annum,  there  is  nothing  to  pay ;  bnt  if 
it  exceeds  that  quantity,  the  lessee  must  pay  t^e  stipnlatAd  rent 
for  the  sniplns;"  and  a  mle  to  set  aside  the  verdict  was  dis- 
charged.   Here  the  lease  was  treated  as  a  sale. of  the  earth. 

Of  other  covenants  found  in  leases,  the  meet  frequent  are 
covenants  to  repair,  to  rebuild,  and  to  insure. 

CtfoeiMi'nA  to  reptm:  As  to  the  general  role  of  damages  in  an 
action  on  covenants  of  this  nature,  it  was  said  by  Lord  Holt,  in 
an  early  case,  "  We  always  inquire  in  these  cases  what  it  will 
cost  to  put  the  premise  in  repair,  and  give  so  much  damages."  (a) 

M  BodgUoi  •.  RolNoa,  1  VmL,  SIS.      •.  GaUap,  G  Detiio,  Hi.     Vftn  Btnftelaer 
YwAvj  *.  Cndg,  S  Baltt.,  843.    OIUMpi«      «.  Jonea,  3  Barb.  S.  C,  648. 
•,   Thomu,   IS  W^nd.,  4S4.      JTelUi  v.  (i)  AtMnoU  il  Bt«T«iii^  1  Taaimt.,  ISS. 

L&throp,  33  Wead.,  ISl.     BteTengon  «.      SOI. 
LombM^  S  Satt,  G76.     Cola  «.  Patter- 
•on,  Ifi  Waid.,  4Ge.     Tan  Renaelaer  s. 
Br>dl«7,  8  Ihi^  18S.    Van  KeoaalMr 
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But  in  a  recent  case  it  waa  BOggeeted  that  the  tme  rale  would  be 
the  loss  which  the  landlord  would  soatalD  if  he  sold  his  reTendon 
in  the  market  (fi)  In  YiTian  v.  Ohampion,  Lord  Holt  eaid, 
speaking  in  the  looee  manner  in  which  the  eobject  of  compensa- 
tion is  treated  in  the  earlj  decisions, "  In  these  actions  there 
ong^t  to  be  vay  good  damages  f  and  it  has  alwa^  been  practiced 
80  before  me,  and  everybody  else  that  I  ever  knew."  This  is 
a  strong  illnstration  of  the  extreme  laxity  which  parades  all  the 
early  cases  on  the  subject  of  damages. 

In  England,  it  has  bew  held  by  Lord  Ellenboroagh  at  nwt 
^rvus,  that  where  a  lease  contains  a  covenant  to  repair  the  prem> 
ises,  and  also  to  insure  them  for  a  specific  amount  against  fire, 
the  snm  fixed  in  the  latter  covenant  does  not  regulate  the  dam- 
ages under  the  former.  (<2) 

Upon  the  covenant  by  the  lessee  to  repair,  it  has  been  doubted 
whether  an  action  could  be  brought  before  the  expiration  of  the 
term,  as  the  tenant  might  pat  the  premises  in  repair  at  any  time 
before  his  occupation  terminated ;  and  in  snch  a  case  in  New  York 
I  it  was  insisted  on  tliis  gronnd  that  the  plaintiff,  the  land- 
lord, could  recover  cmly  nominal  damages.  («)  But  it  [196] 
seems  well  settled,  botli  in  England  and  this  country, 
that  on  the  covenant  to  repair,  the  suit  may  be  brought  befOTe 
the  end  of  the  term,  and  that  of  coune  actual  damages  are  recov- 
erable.(/)(l) 

In  the  same  State,  (g)  where  in  the  lease  of  a  ferry  the  lessee 
covenanted  to  maintain  and  keep  it  in  good  order,  and  instead  o£ 
so  doing,  diverted  travelers  f^m  the  usual  landing  to  another 
lanfl'pg  owned  by  himself  by  means  whereof  the  tavern  stand 

lb)  Sndth  f.  Peat,  9  Bxehemur,  1«1.  (/)  Ltizmar«  i.  Bobwm,  1  B.  Jt  AU., 

(iJ)  Digbv  •.  Atkimon,  4  C/mpb.,  2TB.    .  B84. 

(>)  8cUeff«]in  «.  Carpenter,  IS  Wend.,  0)  Dswlnt  •.  ^VlltM,  9  WntdL,  SStE. 


(1)  Where  land  had  been  demised  under  a  leace  for  MO  jear^  Inelnding  «ove- 
Hants  to  pa;  rent  and  to  keep  the  premlsea  In  good  repair,  the  payments  of  rent  fell 
into  srreAT  and  the  premisee  out  of  rept^.  XTpon  a  suit  In  equity,  It  was  held  that 
tbe  petitiDlim  irere  entitled  to  snbstantial  damages  for  breaches  of  the  eoTenant  to 
tep«dr,  and  not  merely  to  nch  a  torn  as  would.  If  kept  at  interert  nntil  the  end  of 
the  term  of  IKK)  years,  then  BDffiae  to  pot  the  premises  In  repair.  H'Namarfi  ■.  YIq. 
cent,  S  ^itk  Mq.,  4S1. 


Digitized  .yCOOgle 


S04  BEAL    OOYSSJCSTS.  [CHAP.  TI. 

belon^Dg  to  the  pUintiff,  the  lesflor,  sitoated  on  the  first  landing, 
was  BO  injured  in  its  buunees  as  to  become  tenontlefls ;  it  was  held 
in  an  action  hy  the.  landlord  for  breach  of  covenant,  that  he 
might  assign  and  was  entitled  to  recover  as  damages  the  loss  of 
rent  of  the  tavern  stand.  But  in  a  sQbseqnent  decision,  (A)  it  was 
intimated  that  the  breach  of  covenant  in  this  ease  was  regarded 

as  frandolent. 
[197]        In  an  action  on  an  agreement  to  keep  the  premises  of 

everj  description  in  good  and  snfficient  repwr  at  the 
tenant's  expense,  it  was  held  that  the  defendant  might  show,  and 
the  juiy  might  consider,  the  state  of  repurs  at  the  -commence- 
ment of  the  demise,  in  ordw  to  compnte  the  damages  for  which 
the  defendant  was  liable,  (i) 

In  a  suit  brought  in  the  English  Court  of  Excheqaer,  on  a 
covenant  to  repair,  it  appeared  that  the  premises  which  had  been 
destroyed  bj  fire,  were,  at  the  time  of  the  defendants  taking  them, 
old  and  in  bad  repair;  that  the  cost  of . reinstating  them  would 
be  £1,636,  but  when  so  reinstated  they  would  be  more  valnable 
by  £600  than  they  were  at  the  time  of  the  fire.  It  was  held  that 
the  defendant,  b^g  nnable  to  make  good  the  damages  to  tiie 
premises  witiiont  putting  them  in  a  better  state,  he  was  only 
liable  to  pay  as  mncb  as  would  pnt  the  premises  in  the  same  state 
of  repair  as  when  he  took  them ;  and  £600  were  deducted  &om  the 
total  cost  of  repairs.  This,  it  may  be  observed,  is  in  analogy  to 
the  deduction  of  the  rule  of  one  third  n«te  for  oldy  which  we 
shall  have  occasion  to  notice  when  treating  of  Marine  Insnr- 
ance.  (J)  (1) 

In  an  action,  {k)  brought  by  lessee  against  lessor,  on  a  lease 
containing  a  covenant  "  to  repair,  find  keep  in  good  and  tenant- 
able  repair,  all  the  external  parts  of  the  demised  premises,"  it 
was  proved  that  the  corporation  of  Exeter,  where  the  property 
was,  had  taken  down  the  adjoining  building;  that  this  had  weak- 
ened  the  wall  of  the  plaintiff's  house,  and  tiiat  he  was  obliged  to 

(h)  BUncIuird  «.  Mj,  21  Wtnd.,  US.  (J)  Y»Us  «.   Daiuter,  Si  Buff.   La» 

{%)  Bnrdett «.  Wlthen,  3  Nn.  i  Ftr.,      Jourruil  Jt.,  p.  tS*. 
ISS.  ik)  arean  •.  £«1m,  >  Q,  B.  A,  iV^ 


(\)  &M  a  minute  dueoBaion  •«  to  tha  elementa  properlj  miteriiig  Into  the  eoiopu- 
t«tlon  of  damage*,  in  an  action  of  breocli  of  covenant  to  repair,  In  Middlekanff  >; 
Smith,  1  Md^  223. 
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remove.  After  repeated  fhiitlesa  reqneets  to  the  defendant  to 
repair,  the  plaintiff  gave  him  notice  tittat  he  should  go  on  to 
reboild  at  his  (the  defendant's)  expense.  While  the  work  was 
going  on  the  plaintiff  removed  to  otiier  premises,  where  he  made 
some  alteration  to  enable  him  to  cany  on  his  bnsinese,  and 
restored  things  to  tlieir  original  state  when  his  own  bnilding  was 
completed,  and  claimed  for  all  this  in  damages ;  bnt  the  Comt  of 
Qaeen's  Bench  said,  "  We  are  of  opinion  that  the  defendant  was 
not  boond  to  find  the  pluutiff  another  residence  whilst  the  repairs 
went  on,  any  more  than  he  wonld  have  been  boond  to  do  so  had 
Uie  premises  been  consumed  hj  fire  ■"  and,  therefore,  the 
items  for  rent  and  taxes  of  the  home  temporarilj  taken  by  [198] 
flie  pluutiff,  tuad  those  for  alterations  and  restorations  of  it 
were  deducted ;  intimating,  however,  that  if  any  evidence  had 
been  offered  as  to  die  length  of  tiihe  during  which  the  plaintiff 
was  obliged  to  be  in  another  house,  by  reason  of  the  defendant's 
delay  in' not  acting  on  tiie  notice  g^ren  him  by  the  plaintiff  to 
repair,  it  might  hare  been  conudered.  And  the  actual  cost  of 
repairing  and  replacing  the  fixtures  of  the  demised  premises,  of 
the  surveyor's  charge  for  superintendence,  and  for  injury  to  the 
plate  glass  and  plastering,  were  allowed,  the  two  last  on  the 
ground  that  if  the  defendant  had  taken  proper  Bt«pe  to  support 
the  wall  whilst  the  carpenters  were  taking  down  the  adjacent 
building,  the  injury  would  have  been  avoided.  (1) 

In  an  action  brought  on  a  covenant  to  keep  one  half  of  a 
miU-dam  in  repair,  it  was  held  in  Massachusetts  that  the  plaintiff 
was  entitled  to  recover  only  one  half  of  the  actual  expense 
incurred  in  repairing  the  dam ;  and  that  he  was  not  entitled  to 
damages  for  any  loss  of  profits  in  business,  in  consequence  of  the 
neglect  of  the  defendant  reasonably  to  aid  in  making  the 
repairs.  (Z)  (2)    In  a  case  of  treepaes  we  have  seen  that  such  dam- 

(0  IliompMni «.  Shattnck,  i  MtL,  BIS. 


(1)  In  an  adloii  agBlnst  a  landlord  for  breaoh  of  eovenaot  to  repair,  die  meamre 
of  damagea  ia  the  amomit  it  would  hare  tort  tb«  tenant  to  make  Uie  npain.  Bnt 
-when  the  landlord  has  made  th«  repdn  In  a  negligent  and  iniiiffioient  vay,  tlie 
tenant  dionld  be  compeiiMttd  far  the  aetnal  damage  resnllJjig.  Walker  •.  Sirajiee, 
B  AhbotU  Pr.  R.,  186. 

(S)  A  railroad  eorpontion,  In  oontlderation  of  an  amiable  tettlcmant  of  bla 
damages  hy  tb«  oimer  of  landa  taken  for  thdr  road,  agreed  with  him  t«  fence  the 
land  taken;  au^  falling  to  do  *a  witUn  a  re««oiutbl«  time,  were  ened  by  him  tsa 
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ages  have  been  allowed ;(»»)  and  this  distinction  indicates  the 
^poution,  of  which  we  find  other  proo^  to  treat  the  wnmg- 
doer,  eveo  wliere  exemplary  damages  are  not  claimed,  with  more 
severity  than  the  partf  who  fails  to  perform  a  contract,  (n) 

Connected  with  this  branch  of  om*  sabject,  in  Elngland,  is  the 
subject  of  repaira  which  incumbents  of  ecdesiasticsl  property  are 
there  required  to  put  npon  it,  and  which,  if  not  made,  may  form  the 
subject  of  an  action  by  the  incoming  inoombent  against  the  rep- 
resentadvee  of  the  outgoing  one.  "Ihe  duty  of  the  incombent  is 
stated  in  the  old  books  to  be  pro  roparaHone  teid  neeeaaaria  re-edof 
ficatione  of  the  premises;  (o)  and  this  has  been,  in  the  modem 
cases,  declared  to  mean  that  the  occupant  of  the  premises  must 
keep  them  in  good  and  sabstantial  repair,  rebuild  when  necessary, 
but  withont  regard  to  ornament  ;(p)  and  on  this  footing  the  dam- 
ages in  cases  of  dilapidation  afe  to  be  computed. 

Cffoencmi  to  rebwid.  In  an  action  on  a  covenant  (;)  to  rebuild, 
contained  in  a  lease,  the  defendants  were  assignees,  and  the  plain- 
tiff's wife  tenant  for  life.  The  plaintiff  contended  that  aa  tenant 
for  life,  ekb  was  entitled  to  recover  general  damages, — ^in  other 
words,  the  whole  amount  of  damages  sustained  by  the  breach, 
and  was  not  to  be  restricted  to  a  compensation  measured  by  the 
extent  of  her  particular  estate.  Snt  GibbB,  C  J.,  at  nisi  prina, 
held  otherwise,  and  that  the  tenant,  in  tail  or  in  fee,  might  have 
an  action  on  the  coTenant,-and  recover  for  the  injury  done  to  his 
reversionary  interest,  (r) 

(m)  WUta  ■.  Honley,  S  FUk.,  IM,  him  defenduit;  bat  ther«  U  no  priDdpl« 

OTiltiSi.  bv'vhieh  he  cin  ba  nibBtitoted  M  ft 

(n)    In   Tanntetea,  in   eovenMit    tot  pUntiff  in  tiie  a«ti(m  of  geotment;  and 

loTMch  of  warrsntj  of  title  to  real  estate,  '  'we,  therefore,  can  think  of  no  reason  for 

a  verdiet  and  Jn^^ent  against  tbe  ven-  uotifj^g  him  In  such  a  coae  to  appear.' 

dee  of  a  tract  of  land  in  an  action  of  Ferrell  v.  Alder,  8  Svinp/irty*,  44. 

^ectmentt  Inadtated  bj  him  againat  a  (o)  galkard  «.  Beokwith,  1  Ltiltr,  116. 

uiird  pereoa  In  poneaeiou,  with  notice  JeoMns  *.  Betham,  IE  C.  B,,  IflS,  182. 

to  the  vendor  to  appear  and  proaeonte,  ( nj  WUe  v.  HetcaUe,  10  A  A  C,  !99. 

fa  no  evidence  of  a  better  outstanding  JenkJoe  v.  Betham,  IS  0.  B.,  1S8. 

title ;  the  court  Bajlng;  "  Where  the  Ten-  (q)  Evelvn  and  Wife  v.  Raddiah  and 

dee  haa  l>een  wed,  he  may  notify  the  othera,  1  Holt,  648. 

vendor  to  appear  and  defend  the  sni^  (r)  Tble  caw  vat  reconddered  in  7 

and  provision  ia  made  bj  lav  for  making  IWnnt,  410,  baton  another  poinL 

breach  of  the  agreement  It  was  held,  that  a  anbaeqaent  ereetlou  of  the  fences  by 
them,  withont  the  pUntlfTs  eoneent  of  approbatlrai,  did  not  affect  hi*  right  to 
recover,  and  that  Oie  meuore  of  his  dsmi^^  was  the  anm  which  tt  vonld  birly 
cost  to  ereet  the  fences  aooortliDg  to  the  agreement,  L*«ton  a,  Ihe  Pltchbmg  'RtSi.- 
road  Ca,  8  ChuA.  {Mon.)  A,  ssa  But  compare  The  Chicago  and  Boek  Island  B^- 
■  road  Co.  k  Ward,  16  lU.,  SS2;  where  the  net  valne  of  a  growing  crop,  loat  throngh 
breaoh  of  agreement  to  fsnee,  waa  taken  Into  condderation  in  awarding  damagMk 
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Li  Kew  York  («)  it  is  held,  that  where  it  is  coTenanted  between 
the  leesor  and  the  lessee,  that  at  the  expiration  of  the  term,  the 
baildingB  and  im|VOTements  on  the  demised  prenuBes  are  to  be 
rained  by  persons  to  be  chosen  by  the  partiee,  which  raloation 
the  lessor  is  to  pay  GiO  leasee ;  if,  on  the  expiration  of  the  term, 
the  lessor  refoses  to  agree  on  the  apprusers,  and  the  lessee  appoints 
them,  and  has  the  buildings  appraised,  the  Tslnation  dins  made, 
being  exp<ai6^  is  not  conclosiTe  as  to  the  amoont  of  damages, 
but  that  tiiej  are  to  be  ascertained  by  the  jtuy. 

(t)  HoUdaj  •.  HuAiIl,  ni.lt..  SIL 
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THE  USASURB   OF  DAUAGBS   IN   ACTIONS  ON  OONTRACTa 


G«n(nl  rnlw  of  eMnpcuMtlou  In  penoafti  adiont  fonndsd  on  brwMh  of  cootMet, 
without  penaltf  or  Uqnidmt«d  dmmagea — Ctunagn  limtt«d  to  the  reaiJtB  of  the 
brMoh  of  eontnet — HotiTw  of  th«  dafandant  not  Inqnired  into — EiMptlonai 
The  oontnot  oonb^dB  tha  mauoia  of  damagn — &ze«ption«.  Tender,  how  far 
eqaivalent  to  p«ifomiuie«  in  r«farenoe  to  damigw-^jompennlion  in  caM*  of 
partial  or  iinptrfM  p«rfi:«m«iiee  of  aontraot — Ruk  of  damagea  on  continiiing 
agreementa — Fotnu  ot  aotton  smployed — Aeeonnt  obioleta. 


HATma  thoB  considered  the  rnles  which  govern  compensation  in 
cases  relating  to  real  estate  growing  ont  of  actions  regarding  its 
possession,  itfl  occnpation,  enjoyment,  and  contracts  for  its  transfer, 
we  now  proceed  to  consider  the  great  class  of  cases  relating  to 
personal  property,  including,  of  course,  personal  services. 

These  actions  generally  grow  ont  of  negotiable  paper,  policies 
of  insurance,  the  sale  and  warranty  of  chattels,  contracts  of 
agency,  suretyship,  or  other  express  executory  agreements  sealed 
or  unsealed,  as  well  as  tbt^e  implied  contracba  which  the  law 
engrafts  upon  a  legal  liability.  These  subjects  will  be  considered 
separately ;  bat  before  doing  so  it  will  be  well  to  bear  in  mind  the 
general  principles  upon  which  the  EDglish  and  American  law 
proceed  in  cases  ex  contrat^. 

"  Damages  [£)  are  recoverable  in  every  penonal  action  which 
lies  at  the  common  law."  (u)    ^e  langoage  of  the  civil  law  is, 

Zoco/aeU  'mproMtdbiUs  sveoedit  dammtm  et  itUeresse.  "We 
[200]  have  already  considered  the  subject  of  nominal  damages, 

and  seen  how  far  the  courts  go  for  the  mere  purpose  of 


where  there  ha»  been  a  breach  of  con-       land,  T  Suntpmyi,  SIS. 
traot  witliout  aetoal  looi,  the  pMuUff  U 
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declaring  a  right.  We  are  now  to  esatnine  those  casee  of  con- 
tract where  substantial  relief  is  demanded ;  and  the  two  cardinal 
principles  which  will  be  fonnd  to  pervade  and  regulate  this 
branch  of  oar  snbject,  are — First,  that  the  plaintiff  mtist  show 
.himself  to  have  sustained  damage,  or,  in  other  wonls,  that  actual 
compensation  will  only  he  given  for  actual  loss ;  and — Secottdiy, 
that  the  contract  itself  fbroishes  the  measure  of  damages,  lliese 
two  roles  are  closely  interwoven  with  each  other,  and  it  is  impos> 
rible  to  consider  them  altogether  separately.  The  first  rule  is  one 
of  great  importance.  It  ezclndes  a  large  class  of  cases  in  which 
relief -is  often  sou^t  before  an  injury  has  occurred;  and  we  shall 
have  frequent  occasion  to  refer  to  it.  80  a  surety  cannot  sue  his 
principal  till  he  has  paid  the  debt ;  nor  a  covenantee  for  qniet 
poBseesion,  his  grantor,  till  he  has  been  evicted ;  nor  a  covenantee 
against  incumbrances,  till  he  has  paid  the  incumbrance ;  nor  a 
principal  his  agent,  till  be  has  paid  the  loss  sustained  by  the 
tatter's  misconduct,  (v)  Tias  role  is,  however,  not  without  excep- 
tion, as  we  shall  hereafter  see.  The  second  role,  that  the  contract 
itself  fumishee  the  measure  of  damages,  is  of  equal  importance. 
We  have  already  adverted  to  it  generally,  bat  we  have  now  to 
consider  it  more  fidly,  and  at  the  same  time  to  notice  such  excep- 
tions to  it  as  may  bo  found  to  exisL 

We  have  already  had  occasion  to  observe  the  vague  discretion 
that  in  the  early  books  is  attributed  to  the  juiy  in  the  matter  of 
damages,  (to)  Thus  in  a  case  already  refeired  to,  as  late  as  the 
reign  of  James  L,  where  the  plaintiff  sued  the  defendant,  on  a 
covenant  that  if  certain  land  conveyed  to  him  by  the  defendant 
fell  short  of  a  specified  measurement,  he,  the  defendant,  would  pay 
a  fixed  snm  for  every  deficient  acre,  and  alleged  that  die  number 
of  acres  wanting  would  have  amounted  to  the  sum  of  JB700,  and 
the  jury  gave  but  £400  damages, — ^it  was  held,  that  this  was  well 
fonnd ;  and  it  was  said,  "  If  o^  the  land  was  wanting,  e^H  the  jury 
are  ohimoeUore,  and  can  give  such  damages  as  the  case  requires 
in  equity."  (a) 

<■)  Ltgm  •■  Fru«r,  t  Btrobhart,  3t1.      origiiul  agreement  eontalned  no  itipalk- 
(w)  AnU,  sa  tioD  for  InMmt    The  Court  of  Appeali 

(x)  Bir  Bkptlrt  Hlzf « CMO,  S  JioK  .^ir.       Mid:  "It  iatrne,  ucordingtotheandent 
70s ;   TKbI,  pL  V.    In  Kantiick7,  in  Mt      eonne  of  the  eommoii  Iat,  although  the 

. ..! — . .  ._  — 1  .._      tJu«  of  the  tiung*  coveiuutted  to  be 

performed  nniBlly  regulated  the  anuMiDt 
of  damagea,  the  Jury  In  an  action  alto- 
gedier  In  damagM  old  tn  aome  instaoeaa 
useed  that  maaaare ;  but  they  did  not 


MtJon  of  «ovenaiit  on  an  agreement  to  Talua  of  the  tiung*  covenantad 

nvforproper^Jndgmentiraaobtitoed.  performed oanallv regn'  '    ■ '* - 

Sent  vaa  brooght  on  thai  judgment,  and  of  damagei,  the  Jory  It 

the  JiUT  were  told  that  thy  mra  bound  getiier  In  damagM  did 


It   (AM  « 

«  jadipn 
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[  201  ]  So,  even  ae  late  as  the  middle  of  the  last  centoiy,  in  an 
sctloQ  for  escape  agunst  the  sheriff,  Lord  Oh.  J.  Wihnot 
said,  "  In  actions  on  the  case,  the  damages  are  totsUj  uncertain  and 
ftt  lu^"  (^)  So,  a  standard  text-writer,  (3)  nses  this  langosge : 
**  In  all  actions  which  sonnd  in  damages,  the  jury  seem  to  have  a 
discretionary  power  of  giving  what  damages  they  think  proper ; 
for  though  in  craitracts  the  very  snm  specified  and  agreed  on  is 
vauaUy  ^ven,  yet  if  there  are  any  circninstances  of  hardship, 
fraud,  or  deceit,  though  not  enfGcient  to  invalidate  the  contract, 
the  jnty  may  consider  them,  and  proportion  and  mitigate  the 
damages  accordingly ;  as  in  a  case  upon  a  policy  of  insurance, 
which  was  a  cheat,  for  an  old  vessel  was  painted,  and  goods  of 
no  Talne  pnt  in  the  vessel,  and  about  £1500  insored  on  it,  and 
then  the  ship  was  volontarily  sunk."  ^Diere  can  be  no  stronger 
proof  of  the  revolution  that  has  been  effected  in  this  branch  of 
our  law,  than  is  famished  by  this  citation.  Here,  even  on  promis- 
sory notes,  the  jury  are  said  to  have  power  to  give  a  sum  less 
thui  that  exprrased  in  them ;  and  a  contract  which  now  the  law 
would  pronounce  utterly  void,  is  declared  to  be  a  matter  for  the 
mere  discretion  of  the  jury. 

It  is,  in  tnith,  but  slowly  and  at  comparatively  a  recent 
period  that  the  j  nry  has  reUnquished  its  control  over  actions  even 
of  contract,  and  that  any  approach  has  been  made  t4>  a  fixed  and 
l^al  measure  of  damages.  But,  by  degrees,  the  salatary  prin- 
ciple has  been  recognized,  and  it  is  now  well  settled,  that  in  all 
actions  of  contract,  subject  to  the  exception  already  noticed,  and 
in  all  cases  of  tort  where  no  evil  motive  is  charged^  the 
[202]  amount  of  compensation  is  to  be  regulated  by  the  direction 
of  the  court,  and  the  jury  cannot  substitute  their  vagae  and 
arbitrary  discretion  for  the  roles  which  the  law  lays  down.  (1) 

•obee«iuetli«UvBibjMA«dtlieooTenaii-  diMMtion  of  tbejnry,  Qia  jndnMiit  wM 

torto  tlMp«yineiitofuiter«st,batiiidie  FsrerMd.    QnthHe  v.  Wlekliff,  4  Bibb, 

«m«Ue  of  ft  Knmd  diicratioii  «ith  which  Ml j  A.  P.,  Oagsrell'B  Edn  •:  Ltodo,  ■ 

tliev  wera  iuvMted,  regnUt«d  by  what,  /  /  Jfartk,  SB. 

tinder  tha  paeuliar  elraamttuiOM  of  th*  (»)  IUv«ii««rofl  «.  ^tIm,  iWiU.  S06. 

oaM,  they  might  thtnh  joai'    And  lor  ^)  Bmou  Ab.,  Ttt  Dunige*,  D. 
tbe  NMon  that  Ilia  «bMga  MoitroUed  the 


(1)  In  ■oUont  for  breath  at  oontmct,  no  dtniagM  Mn  b^  in  general,  reoorered, 
wbloh  are  incapable  of  being  apeoifically  rtated  and  appreciated  irtth  oartunty,  and 
whUb  depend  merely  on  the  feolingi  or  inolination  of  the  jnry  to  ^ve,  Hamlin  «. 
The  Qreat  HorOieni  Railway  Company,  86  Snff,  Zae  <t  £  880 ;  omnpare  Bradley  « 
Denton,  STFu.  SOT.  Uie  general  role  la,  eooifMiuaftaii.  Robineoa  •.yatmell,  16  7^  SSL 

The  meaaure  of  dami^ea  for  the  viidatioa  of  «  dmple  vontraot,  where  Tindietiva 
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It  is,  in  &ct,  indispensable  that  it  shonliU^  so  ;  the  meaaure 
of  damagee  is  the  gist  of  the  remed7 ;  the  l^ftedf  is  no  part  of 
the  &ctB  of  ^e  cause,  while,  on  the  other  handj^Taft. completely 
controls  ihe  rights  of  the  parties,  that  if  any  absoHahdiscretion 
be  g^ven  to  the  joiy  over  the  amount  of  compensation, wflto^wer 
of  the  court  over  qaestiona  of  law  would  be  most  emp^ncally 
a  barren  sceptre.  The  measnre  c^  damages  in  all  casee,  then, 
where  no  compUint  is  made  of  evil  motive,  is  a  pore  question  of 
law ;  in  all  cases  of  contract,  the  sole  object  of  the  coort  is  to 
ascertain  the  agreement  of  the  parties,  and  that  agreement,  as  a 
general  role,  controls  the  measnre  of  remimeration.  "In  con- 
tracts," said  the  Supreme  Court  of  MassachuBettB,  (a)  "  where  the 
predse  asm  is  fixed  and  agreed  on  by  the  parties,  as  in  many 
actions  of  asHumpsit  and  of  covenant,  the  jury  are  confined  to 
tliat  snm."  "In  no  case,"  says  the  Oonstitational  Conrt  <^ South 
Oarolina,  "  where  the  action  is  for  money  had  and  received,  goods 
sold  and  delivered,  or  for  work  and  labor  performed,  which  from 
the  natore  of  the  contract  itself  famishes  the  standard  of  assesa- 
ment,  are  the  jniy  allowed  to  ^ve  more  than  the  amount  received, 
with  interest,  or  the  valoe  of  the  articles  delivered  or  the  services 
rendered."  (^)  So  in  Ohio,  where  land  had  been  sold  at  a  ^ven 
price,  and  the  secnritiea  turning  ont  valnelees  the  ori^al  owner 
of  the  land  brought  suit,  totd  it  was  contended  for  the  defendant 
that  he  had  a  right  to  show  the  value  of  the  land ;  but  the 
Bnpreme  Conrt  said,  "  The  law  pennits  parties  in  their  agreements 
to  fix  thor  own  terms,  conditions,  and  prices,  and  the  court  did 
not  err  in  holding  the  amoont  estimated  by  themselves,  with  t^e 
interest  thereon,  to  be  the  role  of  damages."  (e)    "  It  is  niged," 

(a)  LtUmA  •.  Bton«^  10  Mat*.  4S9.  (e)  T«ft  «.  WHdmu,  IB  Ohio,  113. 

(b)  FemiLil  B.  Boiuhcll,  Harfo't  R. 
SS,  ud  potf,  IlL 

dtnugei  BM  Dot  nntboriiad,  is  the  amoimt  nWMBary  U 
good  ftcondilioii  vhen  tbe  contract  tu  broken,  m  i 
tnet    Jonea  «.  Tui  P*tt«n,  S  /nd  lOT. 

"  When  tiro  paitiet  hare  mada  t.  ooD&l«t  irhich  one  of  them  has  broken,  the 
djuiMgea  whleb  th«  other  party  ooght  to  recrave  In  respect  of  snch  bnach  of  oon- 
traot  ihonld  b«  Koh  ■«  may  furly  and  reaaooably  t>«  oonaidered  either  arUng 
BatDrally,  i  a.  aooording  to  the  luaal  conroe  of  thinga,  fhini  moh  brea«h  of  contract 
itself  or  nub  ai  may  rcMonftbly  be  mppoted  to  have  been  in  the  contemplation  of 
both  partiea,  at  the  time  they  made  tbe  eonlraot,  m  to  Uie  probable  nmlt  of  tbe 
breach  of  It'  Hadley  ■.  Baxendale,  9  Bxehtqaer,  S4I ;  See,  alto,  H«ade  «.  Rntledge, 
II  "nx.  44;    Baldwin  e.  Bennett,  4  Col.  802;    Cnnnlngham  e.  Doreey,  6  Jb.  19; 
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Bays  the  Supreme  Court  of  Pennsylvania,  "  that  the  standard 
ftirniBhed  by  the  contract  may  he  resorted  to  aa  a  meaenre  of 
damages,  bnt  not  as  the  measure.  If  it  be  not  the  eaduai/ee  mea- 
Bure  it  must  1>e  disregarded  altogether.  If  it  be  bat  one  of  many 
standard  then  there  is  no  standard  at  all  or  as  good  ae  none.  The 
joiy  ate  vithont  a  rule  when  they  bare  a  choice  between  different 
mlea."  ((?)  "There  are  certaitt established  roles,"  says  the  Court 
of  Exchequer  in  England,  "  according  to  which  the  jory  ought  to 
find.  And  here  there  is  a  clear  mle,  that  the  amount  which 
woold  have  been  received  if  the  contract  had  been  kept,  is  the 

measure  of  damages  if  the  contract  is  broken."  («) 
[203]  "  It  is  desirable,"  says  the  Supreme  Court  of  Massa- 
■  chosetts,  *'  to  hare  as  definite  and  prodse-  rules  on  the 
subject  of  damages  as  practicable."  {ee)  "  A  proper  administra- 
tion of  justice  requires  that  the  rales  established  by  law  for  the 
aesessment  of  damages,  should  be  adhered  to,'*  says  the  Supreme 
Coort  of  Louisiana,  (f)  It  has  been  repeatedly  said,  that  coorte 
will  not  attempt  to  modify  the  contracts  of  the  parties.  Their 
only  duty  is  to  expound  and  to  enforce  them. 

In  connection  with  this  subject,  it  may  be  noticed  that  where 
the  contract  is  one  by  which  the  plaintiff  is  to  receive  not  money, 
bat  the  transfer  of  certun  property  or  services,  then  the  value  of 
the  ori^nal  consideratioo  is  not  to  be  inquired  into,  but  the  value 
of  the  property  or  services  is  the  measure  of  damages,  because 
this  is  the  remuneration  fixed  by  the  agreement.  So  as  we  have 
seen,  {g)  where  land  is  the  mode  of  payment,  the  valne  of  the 
land  is  the  compensation.  So  where  the  plaintiff  had  forborne  a 
debt,  on  connderation  that  the  defendant  would  boild  a  house 
and  give  a  lease  of  it,  the  value  of  the  lease  is  the  standard.  (A) 
"  If,"  said  Parke,  B.,  "  the  consideration  is  to  be  paid  in  money, 
it  must  be  paid  ;  if  by  the  delivery  of  a  thing  of  ascertained 
value,  that  value  is  the  measure  of  damages."  '  So,  where  a  wagon 
was  transferred  in  consideration  that  the  defendant  would  break 
ap  certain  land,  the  value  of  the  labor,  and  not  <tf  the  wagon,  was 
held  to  be  the  measure  of  damages,  (t)    So  again,.if  the  rent  of 


)  StniU  «.  FmUd,  is  Mm*,  i  W., 
in.  Mw- 

(m)  BBtehddeFe.Sti]r^B,8CwA.,S01.  (i)  EUieon  «  Bove,  S  £^t^,  1171. 

(/)  AnoTMuith  «.  QordoD,  La.  Arut, 
A,  106. 
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mills  is  to  be  paid  in  repvn,  the  measTire  of  damages  is  the  value 
of  the  r^airs  agreed  to  be  made,  and  the  plamtiff  cannot  recover 
on  a  ^lUUUwm  meneU.  In  other  words,  when  there  is  an  exprees 
agreement  proved,  the  plaintiff  cannot  resort  to  an  implied 
one.  (J) 

We  have  now  to  consider  the  exceptions  which  have  been 
engrafted  apon  this  general  role,  that  the  contract  as  a  matter  of ' 
law  fixes  tlie  damages.  (1)  And  the  first  that  presents  itself,  is 
that  growing  oat  of  the  question  whether  tlie  motives  of  the  de- 
faolting  party  are  in  any  case  to  be  taken  into  consideration. 

It  has  been  already  said  (k)  that  onr  law  makes  a  broad  [204] 
distinction  on  the  subject  of  compensation  between  actions 
of  contract  and  actions  of  tort,  and  while  it  permits  the  jury  in 
the  latter  instance  to  take  into  consideration  the  intention  of  the 
offending  party,  to  review  all  the  circamstances  of  the  case,  and 
to  make  their  verdict  conduce  to  the  purposes  of  punishment  as 
well  as  compensation,  that  on  the  other  hand  in  actions  of  con- 
tract the  motive  or  anmma  of  the  defendant  is  entirely  disre- 
garded, and  the  damages  are  strictly  limited  to  the'  direct 
pecuniary  loss  resulting  from  the  breach  of  the  agreement  in 
qnestion. 

This  rule  has  been  hitherto  stated  without  argument,  as  the 
clear  and  irresiBtible  inference  &om  the  stmcture  of  our  forms  of 
action,  and  the  rales  of  evidence  applied  to  them ;  but  as  sogges- 
tions  to  the  contrary  have  been  ia  a  few  instances  made,  and  as 
some  exceptions  undoubtedly  exist,  it  is  proper  here,  more  partic- 
ularly to  asugn  the  reasons  upon  which  I  suppose  the  general 
mle  torcst 
'  *' There  are  instances,"  says  Hr.  Chitty  in  his  vei^  valuable 

0')  Baldwin  •:  Lmuot,  8  OoWt  0tor-  (i)  Ant4.  SS,  37,  2S,  S8,  U,  Vt,  9S, 


(1)  InMt  aetion  tbr  bMsdiof  coii<z«et,  the  eontrMt  pri«e  U  tbe  meanire  otiam- 
•gea,  nnlcM  the  defanduit  liuyvt  by  evidence,  ttuit  the  dulwgfl  utoally  Mut^ned  U 
leM  tlutn  the  piioe  agreed  upon.  Fond  v.  Wyman,  IE  Mb.,  175.  See,  iIbo,  Baldwin 
•.  Bennett,  4  CaL,  t9%  By  elaimlng  the  benefit  or*  ipecUl  oontraot,  and  maldnglt 
the  fratamat  of  fati  uiHoa,  the  plaintiff  !■  pr«claded  fK>m  reooverlng  datnagea  tor 
delay.  Ac,  and  the  contract  I>  to  regulate  the  unonnt  to  be  reooTered.  Bosh  e.  Ch^>- 
man,  i  Ortetu  (/oih),  HB.  The  (^neral  role  that  the  eontraot  price  fornlthea  the 
meonra  of  damagei,  vaa  aUo  awerted  In  Bingham  v.  Havley,  IT  Bl.,  38.  See  also 
oa  thia  tal{j«i!t,  Poui^  ok  Si.  SIS. 
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work  on  CoatractB,  (Z)  "  in  which  the  defendAnt  may  be  r^arded 
in  the  light  of  a  wrong-doer  in  breaHng  higcootract;  andineni^ 
case  a  greater  latitude  is  allowed  the  jury  in  asBeesing  the 
damage ; "  and  he  refers  to  a  case,  (m)  of  an  action  of  debt  m. 


(I)  Pi««es4. 

S>)  Lord  Sondw  «.  FleUAer,  6  A  at 
,  83S.  "Hiere  may  be  nmie  other 
Eogllih  nMf  TUch  ^ve  color  to  ths 
docbjua  ■■  l>id  down  bj  Ur.  CMtty ; 
but  I  fiod  none  when  the  point  hM  beeo 
diseiuMd  or  decided,  with  the  axeepdoD 
of  thoM  Babsequeotly  referred  to  In  the 
text  It  may  well  be  ttuUin  cues  where 
erideiiM  of  fraud  hw  locidentally  sp- 
pekred,  and  bo  blended  with  the  other 
teatimony  lowing  the  brweb  of  contraet 
that  it  could  not  be  eiclnded,  it  baa  been 
allowed  to  influence  the  damages,  with- 
ont  thepointbeingia  Any  waydiacnmed. 
Bat  ID  South  Carolina  the  qnestioD 
baa  been  diKii»ed  at  large,  and  the 
groimd   diatinctly  taken,  ^at  even  in 


extended  notaoe.  An  action  of  agsumpdt 
vaa  brooght  there,  to  recover  damagea 
upon  the  eale  of  eotten,  alleged  to  oe 
fraudulently  and  falaely  paoked  by  hav- 
ing the  eottoD  in  the  center  of  the  balea 
wet  It  wa»  Mnt  to  Liverpool  and  Bold 
aa  Bound  cottoa,  at  the  then  eurrent 
price.  After  the  sale,  the  fraud  waa  di» 
covered,  and  the  cotton  retnrncd,  and 
resold  ai  damaged,  at  a  con^dersble  losa. 
The  defendants  contended  that  if  liable 
at  all,  the  plwDtiffs  could  ooly  recover 
the  price  paid  at  Charleston,  with  intei^ 
eit^  The  presiding  judge,  however, 
instructed  the  Jnry  that  tbey  might  give 
B  verdict  for  the  whole  amount  of  dam- 
age  that  the  plaintiffs  had  enstaiaed, 
which  wM  the  difference  between  the 
two  sales  in  Liverpool,  with  tuterest 
The  jury  having  found  a  verdict  accord- 
ing to  the  direction  of  the  court,  on  mo- 
tion for  a  new  trial,  the  court,  by  Mr. 
Justice  Nott,  said,  "  AsBumpalt  is  nomtn 
generaliitimum,  under  wbicn  a  great  va- 
riety of  special  caaes  Me  embraced.  The 
damages  to  be  recovered  must  always 
depend  on  the  nature  of  the  action  and 
the  circamstances  of  the  ca9&  In  an  ac- 
tion for  money  had  and  received,  the 
tetDsJ  unonnt  of  money  received  (with 
interest  in  some  cases),  shoald  be  the 
measure  of  damages ;  in  an  action  for 
goods,  or  any  specified  chattel  sold  and 
dcAvered,  the  value  of  the  thing  sold; 


and  so  on  In  an  other  o 


»  whkiifnr 


niih  a  standard  by  which  the  jnir  can 
be  governed.     Bnt  in  caws  of  fraud  and 


governed. 
other  eases  merely  $c  _ 

the  jury  may  give  a  verdict  to  thewfiols 
amonntofthe  injury  sostained,  or  nujr- 
damages,'* 

mentin^  on  the  eaae  of  as 
breach  of  prowht  irf  ^■a^ 
riage,  and  otiier  ESngUsh  caae^  the  eoult 
proceeded : — 

"  I  apprehend,  that  aftttr  all  then 
case^  it  can  no  longer  be  eonndered,  u 
has  been  somewhat  confidently  asserted 
in  this  ease,  that  even  niuticitM  Jswiyi 
may  not  be  given  in  an  action  of  assump- 
at ;  and  sorely  It  will  not  be  denied  that 
tbe  plaintiff  may  recover  the  amouBt  of 
the  lose  uliith  hi  hat  aetwUlg  nttimiud.'* 
It  will  be  noticed  tii*t  two  judges  £t- 

And  io  a  subsequent  case  of  covenant . 
on  a  bill  of  eale  of  a  n^ro,  warranting 
bis  soundness  (the  breach  aedgned  bang 
tbe  onaonndDesa  of  the  n^ro),  the  judge 
barged  that  the  only  measure  of  reoav- 
ery  was  the  amoont  of  oonmderatiiai 
mentioned  in  the  deed,  and  interest  A 
motion  woB  made  for  a  new  trial,  and 
the  court,  referring  to  the  previoua  ease, 
said,  "This,  it  wiU  be  recollected,  is  as 
action  of  covenant,  an  action  aii«arfi«; 
altogethtr  in  <lanuigei,^ni  themeainie  m 
recovery  is  to  the  aitent  of  the  iimiry 
which  the  party  sustains  by  the  inftae- 
tion  ot  the  covenant,  whether  it  be  par- 
tial or  total,  and  must  necessarily  depend 
on  the  particular  circumatanoes  of  the 
case,  altbongh  the  conidderation  nud 
might,  in  most  cases,  oonstituto  tbe  best 
evidence  of  the  injury  which  a  party  SDS- 
tainedj  yet  inocbonasoHiuiiH^aifap^Ao' 
in  damage;  it  seems  to  me  to  follow  of 
ueceffiity  that  the  measure  of  recovetj 
must  depend  on  the  particular  (dronm- 
alanccB  of  the  case;'  and  a  new  trial  val 
granted,  f 

Again,  in  another  ease,  an  action  being 
brought  by  a  mechanic  for  work  sad 
labor.  La.,  in  the  erection  of  a  house  for 


t  Gsmtt  V.  Stuart,  1  X'Cbrd,  SM,  at 
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bood  given  to  resign  a  living,  where  the  defendant  refnsed  [  205  ] 
to  p^orm  the  condition  of  his  agreement,  hat  withont 
any-  circnmBtancee  of  aggravation,  and  the  court  on  a  mo- 
tion for  a  new  trial,  said,  that  the  defendant  heing  a  lorong-  [  206  ] 
Aw,  the  jnry  were  not  bonnd  to  fix  their  verdict  at  the 
precise  value  of  the  living  to  hiTii ;  and  on  the  fnrther  ground  that 
the  plaintiff  had  offered  to  waive  all  damages  if  the  defendant 
woidd  resign  the  living,  the7  refosed  a  new  trial. 

This,  which  is  the  only  ^iglish  antbority  cited  for  the  poution, 
is  veiy  far  &om  sopportiiEig  the  doctrine  (^  Mr.  Chitty's  text ; 
and  it  most  in  all  cases  reqnire  very  clear  and  string^t  authority 
to  warrant  so  great  s  diEtarbance  of  the  settled  principles  c^ 
pleading  and  evidence.  It  is  to  be  borne  in  m&d,  that  the  rolea 
of  damages  are  all  intended  to  conform  to  tboee  other  fondamen- 
tal  mlee  which  determine  the  issne  to  be  tried  and  the  testimony 
on  which  it  is  to  be  decided.  Pleading  prescribea  the  form  of 
action,  and  declares  the  precise  issue.  Evidence  points  out  the 
testimony  to  be  given  in  support  and  dischai^  of  the  demand, 
while  the  damages  are  awuded  in  conformity  to  those  rules 
which  govern  the  proceedings  in  the  cause  down  to  the  time  of 
triaL 

Ab  to  die  pleadings,  it  is  the  constant  and  sedulous  object  of 
the  Anglo-American  law,  to  draw  a  distinct  line  between  actions 


of  intereat  du^  th«  vtrdiet  irw  Mt  aalde, 
the  oooit  HyLng,  "  There  is  do  daabt 
tlwt  damage*  at  the  dlicration  of  the 
jmynikj  aometiaieibe  given  in  fto  BcUon 
ol  aMRimpdt,  as  where  the  action  ii 
fbniided  in  frand  or  deceits  or  vhcn  a 
'  partj  laiia  to  perform  a  ooatraot,  by  which 
the  other  party  Buitains  a  speeial  dam- 
age, or  where  ft  is  ao  badlj  performed  as 
to  frustrate  the  e:^eetationa  of  the  puty 
for  whose  i>eDeflt  it  waa  intended.  '  * 
But  in  no  cam  where  the  bcUdd  is  for 
money  had  and  received,  goods  sold  and 
delivered,  or  for  wort  and  hibor  per- 
formed, which,  from  the  nahire  of  the 
oontraet  ilsel^  forniihea  the  standard  of 
MMMment,  are  the  jury  allowed  to  give 
more  tlian  the  amount  received,  with 
Intereat  on  the  value  of  the  articlei  de- 
livered or  the  lerrlcaa  rendered" — Fei^ 
rand  v.  Bonchele,  Sarper't  Rtporti,  88, 

<PHM>  isas. 

The  Engliih  aathoritiea  referred  to  in 
the  firat  of  these  «aaea,  ue  Iforse  v. 
BBmei,  T.  Ramotul,  17  (ants,  8s)i 
BtoBii  •.  WilkiDA  Doo^M*.  IS;   ud 


WiUiamson  «^  Alison,  S  Eiut,  440 ;  nei- 
ther or>  which  seems  to  me,  with  defer- 
eoce,  to  bear  opon  the  question,  nor  tun 
I  able  to  understand  what  the  court 
means  by  the  phrase  "  tmMding  in  liam- 
aga,'  All  actions  at  law,  except  on  con- 
tracts for  a  mm  certain,  may  be  said  to 
sonnd  in  dunage*.  Bnt  what  appears 
more  fatal  than  the  absence  of  eiprefla 
aathoritT,  is  the  general  system  of  onr 
jurlspmcience,  and  the  fact  that  if  tiis 
rule  of  damages  applies  to  one  form  of 
the  action  of  auumpaiL,  it  must  equally 
apply  to  all,  that  if  it  be  sound,  no  reason 
whaieverean  be  assigned  why  vindicdva 
damages  should  not  be  pven  for  the 
maticrous  or  fraudnleat  refunl  to  pav  a 
promissory  note ;  and  to  oarrv  it  to  thla 
extent  \vould,  I  thing  virtuaUy  revoln- 
tioniie  not  only  our  rules  both  of  plead- 
ing and  of  evidence,  but  introduce  most 
senoui  innovations  in  the  general  tuIm 
which  regulate  the  righta  of  parties 
Whether  such  a  revolution  be  or  be  not 
deurable,  is,  as  I  have  already  said, 
another  and  t.  y«ry  different  qoeatlon. 
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of -contract  and  those  of  tort,  ess  confy-actu  and  ea  ddicto;  and 
the  rigor  Trith  which  this  diBtincticat  ib  maintuned  in  regard  to 
joinder  of  coonts,  causes  of  action,  and  election  <^  actione,  is 
familiar  learning.  No  form  of  action  has  yet  been  derised  for 
tlie  fraudulent  breach  of  an  agreement,  (n) 

But  what  becomes  of  this  distinction,  if  in  an  action'of  con- 
tract, damages  are  to  be  awarded  on  the  gronnd  of  the  fraud, 
malice,  or  other  ill  condnct  of  the  defendant !  Every  action  of 
contract  may  become  one  of  tort,  and  the  barrier  between  these 

classes  of  actions  is  at  once  and  completely  broken  down. 
[207]        Again,  as  to  the  rules  of  evidence,  while  it  is  perfectly 

tme  that  in  actions  of  tort  every  attendant  circnmstance 
of  aggravation  &n  be  given  in  evidence,  on  the  other  hand, 
nothing  is  better  settled  than  that  in  actions  of  contract  tfie 
parties  are  limited  to  the  mere  evidence  of  the  breach  of  contract. 
Bat  if  damages  are  to  be  awarded  on  account  of  the  oppreedve, 
malicions,  or  frandnlent  condnct  of  the  defendant,  it  is  manifest 
that  this  mle  cannot  be  maintained ;  if  one  party  gives  evidence 
of  ench  a  character,  it  is  plain  that  the  other  mnst  have  the  right 
to  rebnt  the  testimony,  and  in  this  way  the  form  ot  the  action, 
the  iBaue  «b  ooniractu,  and  the  rules  of  testimony  woiild  be  com- 
pletely lost  sight  of.  If,  at  the  trial,  the  evidence  of  a  breach  of 
contract  vere  complete,  certainly  an  offer  to  show  that  the 
defendant's  act  was  dictated  by  a  malicious,  fiandnlent,  or  oppres- 
fflve  spirit,  wonld  not  be  allowed ;  and  it  is  very  clearly  inadmis- 
Bible  to  consider  as  in  evidence  for  the  purpose  of  regalating  the 
damages,  testimony  incidentally  introduced,  which  conld  not  be 
directly  ^ven.  ^d  what  limit  is  to  be  as^gned  to  the  operation 
of  this  mle  i  If  it  holds  good  in  regard  to  one  contract,  it  should 
be  true  as  to  alL  It  will  be  noticed  hereafter,  that  with  the 
exception  of  the  State  of  South  Carolina,  it  has  been  applied  only 
to  contracts  in  regard  to  real  property ;  but  if  sound  as  to  an 
action  of  covenant  with  regard  to  real  estate,  it  must  be  equally 
so  as  to  an  action  of  assumpsit  on  a  promissory  note.  And  if  the 
motiyes  of  the  defendant  are  to  be  inquired  into,  what  sort  of  an 
examination  is  to  be  instituted  t    Is  fraud  alone  to  be  repressed, 

(n)  Aa  br  u  the  mies  of  pleading  ar«  charged,  nor  if  charged  need  U  b«  proved. 

ooncemed,  the  only  color  for  tbli  theory  Stuart  v.  Wilkins.  Ooag,,  11 ;  WUlismloil 

b  derived  from  tjie  rule  that  on  a  war-  v.  AIUbod,  1  Eiut,  446.    But  this  is  veiy 

rantf  of  chattels  either  case  or  auumpeit  vide  of  the  doctrioe,  tliat  ui  aetioDB  of 

«UlIie,aDdtbatif  the  farmer  be  brought  contract  damages  canbegiTen  for  aata 

•Jid  fraud  laid,  the  *ct*n(«r  need  not  he  of  a  tortiotu  nature. 
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or  are  malice  and  c^prefleion  to  be  eqnaUj  sooght  out  and  ptrn- 
isbed,  as  in  ordinary  casee  of  tortt 

In  one  of  the  earlier  cases  in  which  it  was  intimated  that,  in 
eases  of  £raad  in  the  conveyance  of  land,  the  role  of  damages 
woold  be  carried  beyond  ^e  measore  in  an  ordinary  case  of 
breach  of  covenant,  a  different  form  c^  action  was  clearly  pointed 
ont.  '*  If  any  impomtion,"  said  the  Supreme  Ooort  of  New  York, 
*<  ia  practiced  by  the  grantor,  by  the  fraadulent  sttppresmon  of 
tmth  or  Boggestion  of  falsehood  in  relation  to  his  title,  the  grantee 
may  have  an.  action  on  the  case  in  the  nature  of  a  writ  of  deceit; 
and  m  auah  action  he  wonld  recover  to  the  faU  extent  of 
his  lose."  (o)  "  It  is  agreed  on  all  hands,"  said  Savage,  O.  [208] 
J.,  (^)  in  a  salt  brought  on  the  covenant  against  incom- 
brances,  "  that  if  frand  can  be  shown,  or  concealment  which 
wonld  be  evidence  of  it,  that  woold  constitnte  a  good  gronnd  (^ 
action,  in  which  the  porchaser  wonld  recover  all  his  dainagee ;" 
and  the  learned  reporter,  in  his  marginal  note,  assomea  this  to  be 
an  adwn  on  the  case. 

The  action  on  the  case  for  fraad  in  the  sale  of  land  is  recog^ 
nized  by  the  highest,  anthoritiea  in  onr  law,  and  by  repeated 
decisions;  and  its  .existence  fnmiBheB  another  reason  why  the 
remedy  in  the  action  on  the  contract  should  not  be  pnshed  beyond 
its  legitimate  limits,  (f) 


(o)  nt«h«r  *.  liTisgitoii.  4  /.  R,  1, 
IS. 

i,p)  Dimniak  >.  Loekwood,  10  W»»fL, 
14S,  IfiB. 

(j)  Har.  A  Bnt.  Not«B  to  Co.  Ut,  884 
a.  Oom.  Kg.,  AeUon  on  th«  «ue  for  da- 
odt,  A.  8.  Calyer  ».  Averf,  T  Weni, 
SSa  Sandford  t.  HaDdy,  £8  Wtnd.,  iiO. 
Van  Bpa  v.  HoirljKiti,  S  HUl,  6S.  I  am  far 
from  deuring  to  ezprew  aay  oplnioii  la 
bvor  of  the  doctrine  of  the  text ;  on  the 
ooDtnry,  if  the  plaintiff  in  an  Anglo- 
Skiod  GODit  of  iuitiae  diall  ever  be  per- 
irdtied  to  ■tat«  111*  «oiDpl^Dt  aecording 
to  th*  sotool  fcets,  kod  not  b«  eocnpelled 
to  nae  an  nnmeanlDg  formula,  I  can  aee 
DO  reaaon,  greatly ^Icgal  relief  wonld 
be  thM  extended,  why  eiemplary  dama- 
ges should  not  be  given  for  a  fraudulent 
or  malicioui  brea«b  of  eontraot,  aa  well 
aa  for  any  other  wUlftil  wmug.  Dama- 
ge* are  given  by  the  civil  law  in  many 
CMea  of  thU  Wnl  So  they  are  in  Loais- 
iana,  thejuriaprudenee  of  which  State  la 
very  mnch  fastaioned  on  the  great  Roman 
OligiiiaJ.  But  It  does  not  appear  tome  that 


aa  yet  the  prindple  liaa  been  engrafted 
is  any  regular  or  practieal  way  on  tha 
common  law,  unlees  in  the  ezcGpUona 
anlnequently  stated  in  Ihe  text  Li  thia 
work,  my  only  object  la  to  expound  tha 
rnlei  of  lav  as  they  appear  to  me  to 

An  able  artiole  in  the  London  L«ir 
Magadne  and  Quarterly  Bevlew,  for  May, 
1S9G,  arrives  at  the  same  eonelurion. 
The  learned  writer  says,  "  In  assee^g 
damages  In  an  action  or  contraot  can  thb 
intention,  anttnuj,  or  motive  of  the  party 
chained  be  inquired  into?  Clearly  this 
oaimot  be  done ;  the  inquiry  auggested 
would  be  wholly  irrelevant  to  the  issue 
joined ;" — and  in  regard  to  the  aabjeot  of 
vindictive  damages,  the  article  uvb,  "  In 
aetions  of  tort  the  jury  are  permitted  to 
take  Into  conaideratlon  the  snimtH  of  ths 
ofFending  party,  and  to  assess  the  dama- 
ge* upon  a  general  survey  of  all  the  clr- 
oumstanee*  addnced,  the  verdict  thua 
being  sometimes  made  to  operate  not 
merelj  as  compeniaton'.  but  to  soma 
extent  by  way  of  pnoiwiaeiiL'' 
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On  the  vhote,  therefore,  notwithstanding  the  cases  cited  in 
the  notae,  and  the  authority  of  the  tribTuials  by  which  they  are 
decided,  I  conclude  that  bo  long  as  oar  present  forms  of  action, 
roles  of  pleading  and  evidence,  exist,  their  dear  and  -irresiBtdble 
result  is,  that  the  damages  in  actions  of  contract  are  to  be  limited 
to  tlie  consequence  of  the  breach  of  contract  alone,  and  that  no 
regard  is  to  be  had  to  the  motives  which  induce  the  violation  of 
the  agreement  (r) 


(r)  In  TjiTi<«l«n»_j  whora  the  nlJMt  of 

damageB  i^  oontrolled  by  the  Code,  it  has 
been  Hid,  "TtiBt  In  esw'of  breach  of 
ixiDtrftct,  whether  by  the  negllgenae  or 
fraud  of  a  party,  no  other  mm  oan  be 
allowed  as  damaget'  than  that  which 
fiiUj  indemnifies  ue  creditor."  Bidw  e: 
Thayer,  S  La.  Ann.  Jt,  140. 

Lonlaiaoa  la  the  only  State,  I  beUeve^ 
In  the  Union  whow  an  effort  has  iMten 
mode  to  rednee  the  nbjeot  of  damsDea 
to  Btatntory  Jimlta.    I  annex  here  me 

SroTieioni  of  their  cod^  on  the  rabjeet. 
;  will  be  seen  that,  in  all  «a«ea  except 
eoQtracta  for  the  payment  of  money, 
where  the  creditor  can  recover  Interest 
only,  a  diitinotloii  li  reoogidied  between 
the  4)reBoh  of  contfacta  uidng  from  in- 
capacity and  that  oanaed  hy  bad  faith  or 
anl  deogn. 

Art.  ISiB.  Where  the  oliject  of  the 
oontract  Is  any  thing  bnt  the  payment  of 
money,  the  damagea  doe  to  the  creditor 
fbr  its  breach  are  the  amonnt  of  the  loea 
he  luu  unstained,  and  the  profit  of  widch 
he  haa  been  deprived,  nDOer  tlie  follow- 
ing eiceptdona  and  modiflcationa : — 

1.  When  the  debtor  liae  been  gnilty  of 
DO  fraud  or  bad  &Ith,  be  la  liable  odIt 
lor  snch  damage*  as  were  contemplate^ 
or  may  rcMonably  be  anppoied  to  have 
entered  into  the  contemplation  of  the 

Crtles,  at  the  time  of  the  contract.  By 
d  faith  in  thla  and  the  next  rule  is  not 
meant  the  mere  breaoh  of  &lth  In  not 
oompMng  with  the  contract,  bnt  a  de- 
dgned  breach  of  It  from  aome  motive  of 
Interest  or  Ul-wiU. 

i.  When  the  inexaeatlon  of  the  con- 
t*»ct  has  prooeeded  from.frand  or  bad 
filith.  the  debtor  shall  not  only  be  liable 
to  such  damages  as  were  or  nnght  bare 
been  foreseen  at  the  time  of  maldng  the 
oontract,  bnt  also  to  snch  M  are  the  im- 
mediate and  direct  oonseqnenoe  of  the 
breach  of  that  contract ;  bnt  even  when 
there  ie  fraud,  Uie  damages  cannot  exceed 
thi* 

g.  Although  the  general  role  is  that 
damage*  are  t^e  amonnt  of  Hie  low  the 


creditor  hat  tostalned,  or  of  the  g^n  of 
which  he  has  been  deprived,  yet  Hiere 
are  oaaea  tn  which  damages  may  be 
anesaed  wltboat  ealoolating  alto^ther 
on  the  peonniaiy  loea,  or  the  priYation  of 
peonniary  gain  to  the  party.  Where  the 
oonti«ot  has  for  Vu  o^eot  the  gratifiea- 
tion  of  some  Intollectual  enjoyment, 
whether  ia  religion,  morality,  or  tarte, 
"    "^  other  l^al  gi»t- 


^ted  in  money  by  the  partjea,  yet  di 
ages  are  doe  for  th^  breach ;  a  contract 
lor  a  rdlgioDS  or  oliaritable  fonndation, 
a  promise  of  maiiiage,  or  an  engagement 
for  a  work  of  aome  of  the  fine  arts,  are 
olijeati  and  examples  of  tbia  role.  In 
the  aseeesment  of  damages  imder  thia 
mle,  a*  well  ai  In  cases  of  olTense*,  quad 
offense^  and  qnad  eontraoti;  mnoh  dia- 
crelioQ  must  be  left  to  the  judge  or  jniy, 
while  In  other  ossea  they  bve  nooi^  but 
are  bound  to  give  such  damagea  onder 
the  above  rn&  as  wUl  fiilly  bidemnify 
the  creditor,  whenever  the  eontraot  has 
been  broken  bv  tbe  bnlt,  negligene^ 
fraud,  or  bad  mth  of  the  debtor. 

4.  If  tbe  creditor  be  guilty  of  any 
bad  faith  which  retarda  or  prevents  the 
axecutjon  of  the  contract,  or  i£  at  the 
time  of  making  it,  he  knew  of  any  &ota 
tliat  must  prevent  or  delay  its  perform- 
ance, and  coneealed  tbem  from  tha 
debtor,  he  i*  not  entitled  to  damages. 

i.  Where  Uie  parties,  by  their  con- 
tract, have  deteroiliied  tbe  snm  that  shall 
be  paid  as  damagee  for  its  breaob,  the 
oremtor  mu*t  recover  that  sum,  but  la 
not  entitled  to  more.  But  when  the 
contract  is  not  executed  in  part,  the 
dimagea  agreed  on  by  the  pamcs  may 
be  redoced  to  tbe  loes  really  suffered, 
and  the  gain  of  which  the  party  haa 
been  deprived;  nnleaa  there  has  been  an 
exprew  agreement  that  tbe  sura  fixed  by 
the  contract  shall  be  paid,  even  on  a 
partial  breach  of  the  agreement.  And 
see  ArrowRoilh  «.  Gordon,  S  La.  Anit, 
B.,  106.    Porter  v.  Barrow,  it..  140. 
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Totliis  general  mle,  hovever,  tliere  nndoabtedl^  eziste  [209] 
an  importaat  exception,  which  has  been  introdnced  from  the 
civil  law,  in  regard  to  damages  recoTerable  against  a  vendor  of 
real  estate  who  fails  to  perform  and  conrej  the  title.   In  ^ese  casea 
the  line  has  been  repeatedly  drawn  between  parties  acting  in 
good  faith,  and  Ailing  to  perform  because  they  eoold  not  make  a 
title,  and  parties  whose  conduct  is  tainted  with  fraud  or  bad  faith. 
In  the  former  case,  the  plaintiff  can  only  recover  whatever  money 
has  been  paid  by  him,  with  interest  and  expenses.    In  the 
t^ter,  he  is  entitled  to  damages  resulting  from  the  loss  of  [210] 
bis  bargain,  {a)    This  exertion  cannot,  I  think,  be  justified 
or  expluned  on  principle,  but  it  is  well  settled  in  practice. 

To  the  general  rule  another  exception  also  exists,  that  of  breach 
(^  promise  of  marriage.  In  this  action,  tiiough  in  ftmn  ex  eotir 
tractu,  yet  it  being  impoeedble  from  the  nature  pf  the  case  to  fix 
any  rule  or  measure  of  damages,  tiie  jury  are  allowed  to  take 
into  their  consideration  all  tiie  circumstanj|e8 ;  and,  provided  their 
conduct  ifl  not  marked  by  prejudice,  passion,  or  corruption,  they 
are  permitted  to  exercise  au  absolute  discretion  over  the  amount 
c^  compensation.  "The  damages  in  this  action,"  says  the 
Supreme  Court  of  Kew  York,  (Q  "  rest  in  the  sound  discretion  of 
the  jury,. under  the  circumstances  of  each  particular  case."  (u) 
And  this' exception  is  perhapa  one  of  the  strongest  proofs  of  the 
general  rale. 

But  when  it  is  said  that  tiie  contract  furnishes  the  measure  of 
damages,  it  is  not  thereby  meant  that  the  party  ready  to  perform 
his  contract  will  be  able  to  recover  of  the  party  in  defanlt  the 
mtire  price  named  in  the  agreement  On  the  contrary,  it  has 
been  held  in  many  cases,  that  in  actions  for  breach  of  contract 
the  measure  of  damages  is  not  the  price  stipolated  to  be  paid  on 
full  performance,  but  the  actual  injury  sustained  in  consequence 
<rf  the  defendant's  default  (1)  For  the  rule  that  the  contract 
fnmiaheB  the  measore  of  damages,  is  snbject  to  the  other  rule 
already  stated,  that  compensation  is  only  to  be  given  for  actual 
loss. 

(■)  FlDTesn*.Tb<iTn1iill,SF:£I.l(n8;  U)  Southard  «.  R^iford,  6  Ohmii,  2S4. 

Hopkliu  V.  Qnucbroot^  tB.t  Cnt.  31;  (v)  Torre  «.  Somen,  %  N.  A  M.  iVl ; 

Kobiaraii «.  UamwD,  1  Sxth.  BOO ;  Bltner  Corvell  ■■  Colbangh,  Coxt,  11 ;   Stout  •. 

•.  Brongh,  11  Pain.  R.  187,  «nd  autt,  ------ 

\Vl,  198. 


(1)  Jonw  p.  Tui  PaUco,  8  Ind.  101. 
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Bo  on  a  contract  to  transport  horees  in  a  canal-boat  for  a  given 
sum  of  money,  the  plaintifis  averred  a  readineee  and  offer  to  per- 
fonn  on  tiiedr  part,  and  a  neglect  and  refusal  on  the  part  of  the 
defendants  to  fumiah  the  freight,  and  claimed  to  recover  the 
entire  sum  specified  in  the  agreement.  But  the  Supreme  Conrt 
of  New  York  held  that  they  were  only  entitled  to  recover  what 
they  had  actnally  lost  by  the  defendants'  non-performance,  saying, 
"  Suppose  the  plaintiffs  had  the  next  hoar  been  famished  with 
freight  entirely  adequate  to  the  voyage  at  the  same 
[211]  sum,  they  then  would  have  been  entitled  to  the  dam^e 
arising  from  detention  for  that  time,  but  no  more.  A 
tender  and  offer  to  perform  is  equivalent  to  performance,  but 
merely  for  the  purpose  of  sustaining  an  action ;  it  is  not  -per- 
formance,  though  in  one  respect  it  resembles  it  consequentially. 
It  IB  piasi  p^ormance,  \mt  it  does  not  regulate  the  amount  of 
danu^ee.**  (v) 

So,  also,  in  Eentuc^,  it  has  been  held,  that  a  plaintiff  con- 
tracting to  do  work  for  a  stipulated  price,  and  who  is  ready  to 
perform  his  agreement,  but  is  prevented  by  the  other  party^  can- 
not recover  the  price  named  in  the  contract  for  the  whole  work, 
but  only  the  actual  damages  sustained  by  him.  And  as  "the 
amonnt  of  compensation  which  the  plainti^  had  recovered 
exceeded  the  value  of  the  work  they  had  done,  and  as,  moreover, 
they  did  not  attempt  to  prove  any  special  loss  or  damage,  they 
were  held  not  entitled  to  recover  any  thing."  (w) 

So,  also,  in  New  York,  where  the  defendant  agreed  with  the 
pidntiff,  a  boarding-house  keeper,  for  rooms  and  board  for  a  year 
at  a  stipulated  price,  and  quitted  them  within  the  time,  it  was 
held  that  if  the  plaintiff  was  entitled  to  recover  at  all,  the  mea- 
sure of  damages  would  not  be  the  price  stipulated  to  be  paid,  but 
only  ench  damages  as  had  resulted  from  the  defendant's  breach 
of  contract.  And  Bronson,  J.,  said,  "If  tiie  plaintiff  could 
recover,  she  was  not  entitied  as  a  matter  of  course  to  the  stipu- 
lated price  for  the  use  of  the  rooms  to  the  ead  of  the  year,  but 
only  to  such  damages  as  had  directly  and  necessarily  resulted 
from  the  breach  of  tiie  contract.    She  could  not  refuse  the  rooms 


(>)  ^aimoii    V.   Comilock,   S    Wend.  (»)  Chamberlkin    «.     McCmlliiteF,    fl 

4BT.     It  is  difficult   to   leconille   thi*      Dana's  Kg.  Rforti.U%i  see,  ilw),  Gnld- 
r«a«oniDg  with  that  wliieh  rIIowb  the      well  a.  Reed,  f,ilUlti  Belecl  Coui. 
vendor,  in  tt*m  of  contraol  for  tba  Mle 
of  land,  to  reoDier  the  fall  prica. 
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to  other  lodgers,  learmg  them  idle,  and  then  recover  against  the 
defendant  as  for  nse  and  occnpation.  Although  a  party  be 
chargeable  with  a  breach  of  contract,  the  other  party  has  no 
light  to  conduct  in  anch  a  manner  as  to  make  the  damages  nnne- 
ceesarily  bnrdenBome."  But  the  plaintiif  was  field  not  entitled 
to  any  thing,  on  the  ground  of  the  contract  being  within  the 
Btatnte  of  bands,  {w) 

So,  again,  in  the  same  State,  where  the  plaintiff  was 
employed  by  the  defendant  to  do  certain  work;  after  he  [212] 
began  to  do  it,  the  order  was  conntermanded  by  the  defend- 
ant ;  bat  the  plaintiff  went  on  to  complete  the  job,  and  insisted 
that  he  was  entitled  to  recover  for  doing  the  whole  and  for  tiba 
materials  famiBhed,  and  bo  the  Common  Pleas  held.  Bnt  <m. 
error,  the  judgment  was  rerersed ;  the  coort  saying,  "  ^Ehat  in  all 
BDch  cases,  the  just  claims  of  the  party  employed  are  satisfied 
when  he  is  fully  compensated  for  his  part  performance  and  indem- 
nified for  liis  loBB  in  respect  to  the  part  left  unfinished ;  and  to 
persist  in  accumulating  a  lai^r  demand  is  not  conustent  with 
good  faith  towards  his  employer."  (y) 

So,  again,  where  a  party  was  employed  as  the  superintendent 
of  a  railroad  for  a  certain  time  at  a  specified  compensation,  and 
was  dismissed  witltout  caose.  He  was  held  prinvf/doie  entitled 
to  recover  for  Hie  whole  time ;  but  that  the  defendants  might 
show  in  dimiuntion  (^  damages  that  after  the  plaintiff  had  been 
diemissed  he  bad  engaged  in  other  bnsinees.  (z)  (1) 

There  is  a  class  of  decisions  which  may  at  first  sight  appear 
to  be  opposed  to  the  general  rule,  that  the  contract  furnishes  the 
measure  of  damages.  In  an  early  case,  brought  on  an  assumpsit 
to  pay  for  a  horse  a  barley-corn  a  nail,  doubling  it  every  nail, 
with  an  averment  that  there  were  thirty-two  nails  in  the  shoes  of 


(x)  Wilun  V.  Martin,  1  Dmio,  B09 ;  (>)  CMtlgui  c.  Mohawk  A  H.  B.  R,  8 

•M,  to  •VD«  point,  Sp«n«er  p.  Halattad,  Dmio,  SIO ;    and  aee,  alto,  Heck^«r  «. 

\Dtnio,tm.  MeCrea,  S4  IFmi  804;  AndinArkaiua^ 

(y)  dark  •.  Mai^Ila,  1  Datio,  817 ;  Compare  tint  Walworth  >^  Pool,  4  En- 
mi  Ma,  DnrkM  «.  Hott,  8  Barb.  438.  glith,  8»4. 


(I)  A  lerraiit  wrongfolly  ^imbatd  ahonld  Mek  other  emplojment  u  aa  to  lenen 
tha  dajnagea,  £3derton  v.  Emmeiu,  IS  0.  B.  490.  Bat  erldajiee  that  [d^Uff  ob- 
tained other  onplojmant  ia  only  admudble  In  mltlgatioQ  of  damagee.  It  la  not  ft 
defnae.    Armfield  •.  Had),  81  MU*.  K\. 
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the  hone,  which,  beiog  so  donbled  every  nail,  came  to  five  htm- 
dred  qnarters  of  barley, — the  judge,  who  tried  the  cause,  directed 
the  jiuy  to  disregard  ttie  contract,  and  to  give  the  value  of  the 

horse  in  damages,  which  was  £8,  and  eo  they  did.  (a) 
[31S]  Theprindpleof  tiuBdedsion  is,  that  if  the  agreement  be 

nnconscionable,  the  conrt  will  render  such  damages  as 
may  appear  reasonable,  withoat  being  bonnd  by  the  terms  of  the 
contract.  (1)  80  in  Massachosetts,  where  a  note  had  been  given 
to  stay  execution  payable  in  oats  at  20  cents  per  boshel,  when  in 
fact  they  were  worth  87  cents,  it  was  held  that  the  jnry  might 
disregard  the  contract  on  the  ground  that  it  was  nncoBBcionable, 
and  fix  the  valne  of  the  oats  at  20  cents,  (b)    So  a  standard  text 


(a)  JuDM  V.  UoTgmn,  1  Zantu,  111. 
In  another  case,  ■  lomewhat  rimlltr  ood- 
trMt  oam«  up  on  demorrer.  The  pl^- 
tlff  declared,  oa  an  agreement,  Uiat  the 
defendant.  In  eoneideration  of  Ii;  6<i  In 
luuid  paid,  and  ot  £i  IIm.  Sd.  to  be  paid 
on  pcmonnanoe,  agreed  to  deUver  two 
graini  of  rye  oom,  on  Monday,  the  tSth 
of  March,  aod  four  grainB  on  the  next 
Monday,  and  (o  doabUng.qutJibdl  alio 
dU  Inina  for  one  year.  The  defendant 
demurred,  aaylug,  "  that  the  agreement 
appeared,  upon  the  laoe  of  It,  to  be  im- 
poitible,  t^e  rye  to  be  dellTered  amooot' 
Ing  to  each  a  quantity  as  all  the  ira  in 
the  world  was  not  eo  mneh ;  and  betng 
impofldble  waa  void,  and  the  defendant 
not  bonnd  to  perform  It,"  But  after 
argnment  the  conrt  thought  otberwlae, 
Powell,  J.,  laylnK,  "That  thoagb  the 
oontnct  vaa  a  foollih  one,  It  woi^dhold 
in  law,  and  the  defendant  onght  to  pay 
Bometbing  for  his  tolly ; '  trhereapon,  tiie 
reporter  adds,  "  the  coaneel  for  the  de- 
fendant peredving  the  D[dnioa  of  the 
court  to  be  anlnst  hiB  oUent,  offered  the 
plainttO'  bit  half  crown  and  hie  eoeti, 
which  woe  accepted  of ;  and  so  no  Jodg- 
inent  wae  given  in  the  caie." 

A  qneetton  oroee  on  the  meaning  of  the 


eoatiaot, — &e  defendant  indetlng  that 
euolibtt  alio  dit  JAtna  meant  trery  Mon- 
day, but  Lord  Hull  aaid  it  tniut  be  con- 
ttfned  "  nery  other  Monday.'  Thiimade 
a  material  difference  in  the  poeribility  of 
execntlng  the  contract ;  far  If  the  qnantity 
were  doubled  thirty  timet,  It  woold  have 
reached  ISf  quarien;  if  fifty-two,  it 
would  have  amounted  to  fi24,£8S,000 
qoartere.  Tbomborrow  •.  Wbiteoare,  S 
Lord  Ram.  Uti. 

And  the  principle  of  Jamea  v.  Uorgan 
waa  approved  of  by  Lord  Cbanedlor 
Bardineke,  in  Eari  of  ChvtaidA  n. 

jaoMB,  1  Wiu  ase,  ns. 

tb)  CutJero.  How,8JK"a«.!B7;  Ctttkr 
■.  Jidineon,  B  Mati  S9S ;  and  Baxter  «. 
Vatea,  IS  Matt.  ESOi  Leland  v.  Stone, 
10  Matt.  469. 

And  Lord  Hanefield  need  analogona 
language  in  regard  to  the  action  for 
money  had  and  received.  "Shall  a 
man,  aaid  hie  I/ordahip,  "In an  action 
for  money  had  and  received,  which  in  an 
equitable  action,  and  founded  on  oon- 
B^ence,  recover  an  aDeonecionable,  ex- 
orbitant demand  t  Moet  dearly  he  dull 
not;*  Je«l«iM  V.  Brooke,  CoiBp.  ?et ;  and 
noyer  *.  Edwarde,  Oowp.  113. 


(1)  Tba  defendant*  bdng  engaged  in  a  floor  eoamiMon  liiiiiliiiaii.  hired  from  the 
plaintiff  for  Dna  night  a  oanvaa  cover,  fifty  feet  in  length  by  Iwenty-flTe  feet  wide, 
to  be  apread  over  flour  on  board  a  oaual  boat,  lyltig  at  •  wharf  in  the  dty  of  New 
ToriL  ^e  priee  to  be  paid  for  the  nae  of  the  oanvaa  waa  the  "cnstotnary  charge," 
which  for  twenty-fbnr  honn  or  1«m  wbi  proved  to  be  one  dollwr.  ^rangh  aome 
orerdght  the  eover  was  not  retomed,  nntU  the  lapse  of  aliont  five  weekly  The 
actloa  wae  bronght  for  the  we  of  the  oanvaa  daring  the  whole  period  Uit-men- 
tioned.  Tbe  plaintiff  iiuiBt*d  npon  a  recover;  of  one  doDar  for  each  day  of  the 
detention,    MM  that  debodanti  w«re  not  liable  to  Im  ehargad  at  the  eontraat  rate 
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writer  tells  os  that,  "  on  an  action  brought  on  a  pronuBe  of  £1,000 
if  the  plaintiff  shonld  find  the  defendant's  owl,  the  ooort  declared, 
though  the  promise  was  proved,  tiiat  the  jmy  might  mitigate  the 
damages,  (o)  Bat  in  tra&  the  assertion  of  the  right  to  sever  the 
contract,  to  declare  a  part  of  it  nnconscionahle  and  oppresBiTe, 
and  to  decree  performance  of  the  remainder,  is  the  exercise  of  an 
equitable  power  of  a  high  order,  the  incantioiiB  ezerdse  of  which 
might  lead  to  very  dangerous  resnlta.  And  the  decisions  jost 
cited  would,  I  think,  be  more  properly  brought  within  the  rale 
which  governs  cases  of  fiiand  and  oppreaaion.  K  the  contract  is 
on  its  fiiee  so  extortionate  and  mtjost  as  to  bear  evident  marks  of 
decmt,  then,  instead  of  wasting  time  in  ixying  to  reduce  tbe  relief 
to  tite  standard  of  strict  justice,  the  whole  sgreemrait  should  be 
prononnced  void. 

In  connection  with  this  branch  of  the  subject,  it  is  to  be  ob- 
served that  mere  inadequacy  of  consideration  is  no  objection  to  a 
contract.  Some  consideration  is  requisite,  but  the  sufficiency  of 
the  consideration  cannot  be  inquired  into.  So  in  an  early  case,(<f) 
where  the  defendant  agreed,  if  the  plaintiff  would  show  him  a 
certain  lease,  that  he,  the  defendant,  would  pay  the  part  dne  on 
it  by  a  third  party,  it  was  objected  titat  there  was  no  considera- 
tion. '*Bat  it  was  adjudged  for  the  plaintiff;  for  when  a  thing  is 
to  be  done  by  the  plahitiff,  be  it  never  so  small,  this  is  sufficient 
oonsideration  to  ground  an  action."  So  it  has  been  contended 
that  a  guarantor  of  negotiable  paper  receiving  a  trifling  percent- 
age for  his  guaranty,  could  not  be  held  liable  for  the  whole  face 
of  the  paper ;  but  on  the  same  ground  he  was  held  liable ;  {e)  and 
the  role  has  been  repeatedly  declared,  tiiat  the  valae  of  the 
services,  or  the  amoont  of  the  conffideration  is  of  no  importance, 
where  a  stapnlated  smn  is  agreed  to  be  paid  for  the  performance  of 
a  specific  service.  (/)  It  is  only  where  fraud,  mistake,  iUegalily, 
or  oppression  intravenes,  that  the  consideration  can,  in  this  re- 
spect, be  inquired  into. 

(e)  BaeoD  Abr.,  Duw^m  D. 
(d)  atmrljn  «.  Albuy,  Oro.  Jffif.,  p. 
M.  St«wut,  1  Omitodc,  SSI. 


pv  dmj  for  every  d>j  during  tUcIi  tlie  omitm  was  detilnedl  The  reoovwy  alioiild 
ba  limited  to  the  valiie  of  the  tiM  for  the  entira  period  of  dte  detsntloD.  EoMell  •. 
Roberta,  6  X.  D.  BmUk'*  (JV.  T.)  a  F.  S.  81S. 
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The  rale  that  the  contract  famiBhea  the  measure  of  dunages, 
IB  also  sabject  to  farther  remark.  Am  a  general  principle,  it  ia 
the  actnal  loss  alone  for  which  tlie  common  law  eeekB  to  ^ve 
compenaatioa ;  bnt  in  regard  to  contracts  for  the  sale  of 
[211]  land  we  have  already  Been,  (^)  and  in  regard  to  conbadB 
for  the  sale  of  chattels  we  shall  hereafter  see,  that  in  this 
country,  if  the  Vendor  tenders  complete  performance  on  his  part, 
he  is  at  liberty  to  recover,  not  merely  what  he  loses  by  the  non- 
performance of  the  vendee,  bnt  the  entire  contract  price ;  vbile 
in  England)  on  the  other  hand,  the  vendor  of  land  is  limited  to 
oompensafion  for  snch  actual  injnry  as  may  have  reeolted  from 
the  breach  of  the  agreement.  The  American  role  attribntes  to 
the  common-law  conrts  the  ezerdse  of  the  eqnitable  power  of 
compelling  spedfic  performance,  as  to  the  vendor,  while  at  the 
same  time  the  tribmial  is  incapable  of  enforcing  eitiier  a  transfer 
or  a  conveyance.  (A) 

Another  apparent  exception  to  the  general  mlehas  been  made 
in  the  action  of  assompeit  for  rent.  80  in  England,  in  a  suit  for 
nse  and  occupation  where  an  agreement  of  hiring  had  been  made 
at  £450,  with  a  ri^t  of  sporting,  and  of  occapation  of  the  ^ebe, 
it  was  shown  that  the  plaintiff,  the  landlord,  had  no  power  to 
grant  the  privilege  of  sporting,  and  that  he  also  failed  in  procu^ 
ing  the  glebe  for  the  defendant's  occupation.  On  thia  state  of 
£act£  it  was  held  by  the  English  Common  Pleas,  "  That  an  evic- 
tion of  part  of  the  premisee  being  shown,  the  jory  waa  to  aacer- 
tun,  mdepmdenUy  qf  amiy  agreemerU,  what  the  defendant  aa^ 
to  pay."  (»)  I  should  be  inclined,  however,  to  doabt  the  accnraey 
of  this  langoage ;  the  jnry  are,  it  is  tme,  not  to  be  abaolntel; 
bound  by  the  agreement ;  but  they  cannot,  I  shonld  suppose,  act 
independently  of  it  The  proper  course  would  be  to  assume  the 
agreed  rent  as  the  fair  value  of  the  entire  premises,  and  on  that 
basiB  to  make  a  proper  deduction  for  the  portion  which  die  tenant 
had  not  enjoyed ;  and  this  seems  to  be  in  analogy  with  the  dan 
'  ot  cases  which  we  shall  next  consider. 

Bupra,  19S.  Jnriidlctlon*  of  Uw  ftnd  ehaaovj,  to  M  to 

In  this,  u  In  vumy  oUi«r  mbbi,  we  sn*bla  one  tribankl  to  have  compleleooc- 

\i  perodve  In  thin  country  a  gntdoal  nimnoe  of  the  entire  eaiue  and  all  ita  isd- 

incUnadaD  to  attribute  chancery  powera  deata.    Bat  aa  long  ai  the  juiiadictlciEa 

to  the  eourta  of  lav,  aod  to  approMh  th«  are  kept  diitinot,  I  am  not  Inollned  to 

^ttem  of  equitable  relief     It  mar  be  believe  that  llie  adnijiiatratio&ofjwtiM 

question^  wbether  this  mode  of  alter-  will  be  benefitad  by  aoy  MnfndoB  of 

big  our  aystem  is  judidooi.     I  entertt^n  Uieir  remedlea. 

no  doabt  Thatever,  that  it  ii  moit  dedra-  (i)  TomUiuon  b.  Day,  8  BnxL  4  Bi»f^ 

bla  to  mould  and  blend  together  the  two  98<X 


^ 

dull] 
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Wherever  a  contract  is  indiviBible,  bat  one  action  can 
bebronglit  for  damageB  resulting  from  ita  non-perfona-  [215] 
snce ;  {j)  bnt  it  often  becomes  a  qnestioii,  how  far  a  con- 
tract ifi  to  be  treated  as  entire.  And  a  modification  of  the  general 
role  which  makes  the  agreement  control  the  amount  of  damages, 
is  also  to  be  found  in  that  class  of  cases  where  the  contract  is  on 
its  face  an  entire  tme,  and  having  been  performed  only  in  part, 
compensation  is  sought  for  what  has  been  actually  done,  (X)  Such 
are  cases  of  agreements' to  work  for  a  specified  time  for  a  given 
earn,  where  the  party  employed  qnits  his  employment  without 
the  consent  of  the  oth^,  and  before  the  period  fixed ;  agreements 
to  deliver  a  certain  quantity  of  goods,  and  delivery  of  only  a 
part ;  agreements  to  do  work,  as  building  for  instance,  according 
to  certain  fpecifications,  where  the  work  is  done  but  the  specifi- 
cations  are  departed  from ;  whether  in  these  cases  the  party- 
failing  to  perform  his  agreement  strictly  has  any  redress,  what- 
ever, and  to  what  extent,  is  a  very  delicate  and  much-vexed 
question,  (2)  which  perhaps  more  properly  belongs  to  the  subject 

if)  Campbdle.  0«te«,  IB  Ptnn.  SloU  R.,  4BS. 


(1)  WleD  a  jorty  U  bound  by  eoDtrset  to  perform  a  oeri^n  ToA,  tbe  agreement 
will  bs  pr««Dm«d  to  oonMmpUte,  nnlew  the  eontnry  is  ezpreMed,  that  If  anj  part 
ia  to  be  <Hnitted,' there  iball  be  m  pnntUa  dedoetion.  Holmes  «.  Stammel,  VJ  lU,, 
46S. 

(2)  llieTe  are  also  eaie*  to  be  notiaed  in  this  connection,  vhere  the  action  U  bj 
the  party  employing  a  aerriee,  contmctliig  for  the  erection  of  abnilding,  Ac  Aa.,  to 
McoTer  damagea  for  the  &ilnre  of  the  other  contiacting  pat^  to  render  the  lervlac, 
owct  the  boUdtag,  Aa.,  portoant  to  the  agreement 

ThnB,  en  a  failure  to  perform  a  conttact  let  out  by  die  county  to  the  lowest  bid- 
der, who  took  It  at  much  lover  than  vaa  a  lair  compenutioii,  tbe  oooDty  again  ad- 
Toiiaed  and  rtlet  It.  On  a  init  gainst  the  first  bidder  and  hia  aoretlea,  it  waa  held, 
that  the  measare  of  damagea  vaa  not  the  differeoce  between  the  prlceaat  wblcb  the 
eoutraot  waa  let,  but  die  actual  damage  to  the  coonty  by  reason  of  the  fidlnre  to 
perfonn  the  first  eontiack    Cb^nbera  k  Fort  Bend  County,  It  Ttxat,  H. 

Inan  action  for  tbe  breach  of  a  otmtraot  for  work  and  labor  to  be  done  upon  a 
fcim,  erldeoMof  damage  oeonrring  to  the  plaintiff's  erops  In  eonaequenee  of  the  de- 
fendants leaving  his  service,  1*  Inadtnleilble.  The  legal  measnre  of  damag«a,i»*aoh 
nsscis.  is  the  difference  between  the  wages  agreed  to  be  p^d  to  the  defendant,  and 
the  price  the  pli^tiff  wa«  obliged  to  pay  for  labor  t«  supply  hia  plao^  Peter*  e. 
Whitney,  38  AirA.  {If.  K),  S4. 

In  an  aetion  to  reeoTsr  damages  tot  the  defeetive  execution  of  a  eonttaot  to  con- 
jtract  and  pat  np  maohinery  In  a  flowing  mill,  in  a  weli-finiehed  and  workmanlike 
Biaimar,  and  of  sufficleat  dae  and  etreogtb  to  eorreqMnd  with  the  oylinden^  the 
proper  meaenre  of  damagea  is  the  difference  between  the  Talae  of  tbe  machinery 

15 
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of  the  right  of  action  than  that  of  the  meaenre  of  damages.  !nie 
better  and  Bounder  role  would  seem  to  be,  that  nnleaa  there 
is  a  waiyer  of  the  privileged  performance,  or  an  acceptance 
of  the  partial  performance,  there  can  be  no  recoveiy.  {k)    In 


ot  elnddktli^  the  text,  to  t&ke  notice  of 
lomt  of  thelWding  cM«a.  The  general 
prindple  oMkbliihed  by  the  earlier'  deel- 
AaoM  U,  that  where  the  eontrAct  is  entire, 
at  irbare  A  agreea  to  do  a  cerC^n  thing 
for  Tbioh  B  li  to  make  a  sertain  eompea- 
■ation,  the  dolna  of  the  thing  by  A  ba 


dertaka  a  work  of  neufio  dlinaiitioii* 
and  materiala,  and  deTiatce  from  Qia 
^>eclficationi,  he  cannot  reeorer,  nfdther 
npon  the  contnMit  nor  upon  a  guatituat 
raltbant,  fur  the  work,  labor,  and  mate- 
rials. Ellis  o.  Hamlin,  8  Tatmi.,  ES.  80, 
where  A  oadertooh   for  a  Bpecifio  e 


eonditioii  precedent,  and  he  haa  no  r 
edy  until  ha  haa  folly  peribrmed 
part. 

It  ha*  been  held  In  Mine  eaaaa  that 
where  the  party  onploylng  another  pnt* 
an  end  to  the  contraot  withoat  jnat  oanee, 
the  party  employed  hai  a  rt^  to  azaot 
the  entire  amonnt  of  hla  wage^  Thla, 
however,  la  sabjeottotharfghtto  raooap 
what  the  plaintilT  eootd  reaaonably  have 
earned  dmiiur  tiie  time  covered  by  the 
remainder  of  the  oonbaot  Bnt  we 
are  now  speaking  of  the  relief  claimed 
where  the  party  employed  haa  not  per- 
formed his  agreement. 

Bo  lo'  England,  where  a  matter  had 
civan  a  mate  a  note,  prooMiw  to  pay 
him  thirty  goi^eaa,  "pronAa  i*  pr^ 
eudtil,  eondmud,  and  did  Au  Aoy  a* 
vtatt,  ic'  on,  a  eirtain  vyagi  to  Littr- 
pool,  and  the  mate  died  daring  the  voy- 
aoe,  it  wae  held  in  a  anit  bronght  bv  lue 
aominiatratriz,  that  nothing  conld  be 
reeovered,  dther  on  the  eontraot  or  on  a 
mitMtum  mtruU.  Cattar,  Adm'x,  •. 
PoweU,  e  3!  Ji.,  83a   So  If  a  boihler  on- 


his      and  did   repair  It  In  part,  bnt  did  not 
make  it  perfect,  it  waa  held  that  he  could 

hat  not,  tn  an  actioo  of  aasnmpdt,  recover 
for  the  value  of  the  work  doae  or  the 
materiala  found,  fflnclair  e.  Bowlea,  9  B. 
A  Ore*.,  B2.  80,  where  a  aerrant  hired 
Ibr  a  year,  refiiaed  to  obey  hii  orden,  and 
waa  mamiaaed,  and  bronght  auit  for  the 
time  he  had  sctoaUr  tieeit  employed,  it 
waa  held  by  Lord  £jlenborongn  at  ntn 
prtuf,  he  could  not  recover.  Sp^n  *, 
Aniott,  S  atark.,  266.  9o  on  an  agree- 
ment to  deUveronehondredbaeaof  hops 
by  a  certain  day.  and  part  deuvery  be- 
ing made  and  refilled,  suit  was  brought, 
the  plaintiff  waa  nonauited ;  the  court, 
however,  UHtng  language  aomewhat  am- 
bignoua,  «yinK,  that  " "' 
entire  and  comd  i  '  ' 
the  plaintiff  had  ul  .  . 
whole  quantity  waa  delivered,  c 
the  time  for  delivering  the  whole  Iiad 
arrived."  Waddington  r.  Oliver,  6  Bo*. 
A  PvU.,  61 ;  and  the  aame  deddon  was 
madeoponaeoDtzaotfijr  the  aaleof  one 


aetoplly  put  op,  and  that  agreed  to  be  oonetnioted.  In  aaah  an  action  tlie  plaintiff 
U  entitled  to  recover,  in  caae  the  jury  find  that  the  machinery  waa  not  propvly 
oonatrueted,  aneh  anm  aa  will  be  soffldent  to  pnt  the  lame  in  the  oonditlon  contem- 
plated by  the  eontraet;  also  niah  earn  aa  the  mill  would  have  earned  during  th« 
time  it  wa*  neooaarily  delayed  in  eonuqaeuoe  of  tiie  breakage  or  defects  in  the  ma- 
oUnery,  taking  the  fair  ordinary  earninga  of  tha  mSl,  after  dadnetingtlNan  tlie  groM 
eamingstheerpenaeof  rtmtdng  the  aame,  aa  the  net  profit*,  Bo  tneaaetheoraitmet 
la  not  performed  in  argtMonoNe  (tnu,  the  Jury  are  to  aaeert^n  how  long  perfomutUM 
waa  unreaaonably  delayed,  and  then  if  th<y  find  the  plaintiff  waa  in  a  eondlUon  to 
work  hia  mill,  by  having  gr^n  to  grind,  and  ii  prevented  from  grinding  tlie  tame 
by  inch  nnreaaonable  delay,  the  plaintiff  ii  enUtlad  to  damagea  to  the  groea 
amount  of  the  earninga  of  the  mill,  after  dedueting  the  ezpenaea  of  the  aame,  Savia 
«.  Ttleott,  14  5<n^  (if.  71), fill.  Tolikeeffeet iaSinger*.  Famiworth,  B/n<i,S«. 
Bee  alao  npon  thie  mlijeat,  Watan  a.  Towera,  6  Sack.,  401 ;  ^nghea  v.  Cannon,  1 
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cases  of  this  kind  vhere  the  plaintiff  Is  held  entitled  to  [216] 
recover  anything,  the  agreement  of  the  parties,  not  haripg 


bimdred  awb  of  flonr.  Walker  v.  Vixoo, 
%  atark.,  Ul. 

So  where  the  detauduit  had  agreed 


rawinn  for  a  few  tona 
wvlgfat  onl*  itat  sent  vTthin  the  ii«oe»- 
ikiy  time,  U  waa  held  bj  tiie  eoort  of 
ConmoD  VivM,  that  the  eontnct  waa  not 
Arbible,  and  th4t  u  dmriiiBB  for  the 
whtde  of  the  girders  had  not  be«i  eent, 
the  idaiaUff  coold  not  recover  for  the 
Bon-dellvery  of  thoM  for  whloh  drawioxl 
bad  been  aent.  SSngdom  •.  Coz,  0  M. 
Or.  (t  S.,  SU. 

lb*  Mua  raineiple  haa  been  recog- 
aSimA  in  the  Uidted  SUtea.  So,  where 
A  agreed  t»  wwk  tot  B  ten.  and  a  half 
HHMitha,  And  qrin  yarn  at  three  centa  per 
roD,  and  sfteArarda  Uft  the  eervioe  or  B 
befcre  the  eqdntion  of  (be  time,  and 
bronght  an  aeUon  against  him  lor  nAn.- 

nlngeifl---'    ■-'•—'= ' 

three M 


eontraet  waa  entire  and  mnst  be  per- 
fermed  aa  a  ooofiUcm  precedent  before  be 
«aald  bring  an  actlm  Bmlort  B  for  the 
pri««  of  the  Ubor.  MlUllan  e.  Tander- 
Up,ltXS.,  les.  Hie  uune  principle 
waa  reeognlied  In  rt^ard  to  a  oontiaat 
for  hiring  Ibr  a  yean  Iliorpe  v.  White, 
IS  J.  S-,4A;  and  the  general  doctrine, 
tbmt  wliere  a  ipeeial  agreement  mbdats 
in  ftitl  force,  the  plalnlS  cannot  teoover 
under  the  mon^  eonnte,  wm  lidd  down 
In  regard  to  an  agreement  to  dellTor 
wU*^,  la  Baymcmd  9.  Bearaard,  IS 
J.  &,  S14.  Bee,  bIm,  Chamidin  v.  Bow- 
Icy,  IB  WtmL,  187.  "Ibe  principle 
hM  been  repeatedly  reeognlied  by  the 
conitt  of  tut  State  (New  York),  that 
■who*  a  parlr  enter*  uito  a  apcelal  oon- 
tmet  whieh  1«  entire,  br  the  *ale  and  de- 
livery  of  property  at  a  ipedfed  price,  a 
lUl  perfbrmanee  on  hit  part  is  a  condi' 
ttoa  preeedent  to  hia  right  of  action 
agninat  the  vendee  far  the  price  of  any 
part  of  the  property  delivered  under  the 
ecmtract,  H'^igbt  «.  Dnnlop,  4  Sorb., 
B.  a.  B,,  tt.    In  Dhlo,  aln,  theee  ded- 


rionahave  been  followed ;  and  where  the 
pUntlff  agreed  to  deliver  a  whole  erop 
of  com,  payment  to  be  made  on  a  day 
certain  after  the  delivery,  he  cannot  re- 
cover for  a  part  Withwowe.  Withwow, 
16  0)m,  £3a 

Bo,  again,  where  the  plaintiff  had 
agreed  to  clear  and  fence  certain  land  for 
a  raiedfied  snm  within  a  given  period, 
and  after  doing  Bome  of  the  work  aband- 
cMied  i^  it  waa  held  that  he  could  not 
m^nt^n  an  action  for  the  labor  aetnaUy 
performed.  Jenning*  v.  Camp,  \%J.R.. 
M;(l)  and  the  game  principle  wa*  held 
in  relaUon  to  an  agreMnent  to  take 
ebarge  of  a  certain  brick-vBrd,and  make 
a  certain  quantity  of  brtaki  for  a  ^ven 
Bnm.  Clarke  s.  Smith,  14  J.  R.,  GS6.  So 
alio  on  an  BgreenieDt  to  daliTv  pork. 
Tnttle  t..Maro,  1  /.  R.,  181 

So,  alio,  where  the  plalnUff  agreed 
with  the  defendant  to  work  for  him  for  a  - 
year  at  ten  dollars  per  month,  and 
worked  ten  and  a  half  montha,  and  then 
left  the  defendanf*  onployment  on  a 
Saturday,  declaring  he  would  work  no 
longer.  On  Monday  he  returned  and 
offered  to  work,  but  the  defendant  s^d 
he  would  employ  bin  no  mor^  Fpon 
tbii,  he  ened  the  defendant  for  woA  and 
labor,  and  it  waa  held  he  eonid  not  re- 
cover any  thing.  I^nb|v  v.  I^rks,  8 
Cdw.,  flS ;  S  P.,  Mondl  tr.  Bums,  4  Dtnia, 
ISI,  And  again,  In  Haa«uihaaett8, 
where  one  Uansfield  had  agreed  with 
Holbrook  to  erect  and  flnirii  a  bam  by  a 
certain  time  for  a  specified  aiun,  and  left 
the  w«A  nnfiid«hed,  it  was  held  tliat 
Maneftdd  conid  maintain  no  action,  either 
on  the  eontraet  or  on  a  qiuaOmn  mwH, 
against  Holbrook.  Faxon  e.  Hansfield 
.  %  Mat.,  141. 

So,  where  Uie  plaintiff  agreed  to  work 
for  the  defendant  for  eight  montha,  for 
(104,  or  %\i  per  mraith,  and  quitted  Uic 
service  )>efore  the  expitaUon  of  the  time, 
it  waa  held,  In  an  action  lor  work  and 
labor,  that  he  ooold  not  recover.  Beab 
e.Hoor,  19/.  ii.,  S39.  (2) 

So  In  Pennijlvania,  a  person  eannot 
recover  Ibr  part  peribrmanoa  of  an  entire 


(1)  The  same  principle  waa  laid  down  In  AUen  «.  Caries,  0  OUa,  fiOA. 

{S)  To  the  same  effect  is  Hntehlmon  *.  Wetmore,  S  Oit,  810;  Bchnerr  ■.  Lamp, 
19  Jfo.,  40.  But  in  Vermont  it  has  been  held  that  when  an  inhnt  makes  a  contract 
with  an  adnh,  to  serve  for  a  given  tim^  and  qnita  before  he  has  performed  the  wbd« 
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been  completely  performeii,  cannot  be  conclusive  as  to  tlie  remn- 
Otber  evideace  mnBt  be  resorted  to,  aad  other  con^d- 


beyond  (he  dimsge*  be  h 
by  tiie  non-perfbmuinae  of  tha 
reddue  of  the  agreement,  to  retain  thU 
eicen  of  beoefit  witbout  nuking  ths 
other  party  ft  compenwtion  thenfoF; 
and  that  thu  eiaeeB  of  benefit,  ariung 
from  the  part  performance  of  the  other 
party,  forms  a  new  oonsidenitioa,  upon 


therefore,  may  be  reoorered  In  the  eqai- 
table  action  of  aaaampat.  Bnt  if  tli« 
nature  of  the  part  penormanee  i>  moh 
that  the  other  part;  oan  reject  the  ben- 
efit reoeired  there&om,  aa  by  offering  to 
return  specifio  article*  recdved  in  part 
performance,  bnt  not  Mtoaliy  converted 
a>ed,  he  is  at  liberty  to  d 


eontract.  vhere  he  has  fiiiled  in  full  per- 
fonoanee  on  hi«  part.  Martin  r.  Schoea- 
berger,  B  Watti  i  Serg.,  S6T. 

So  in  Manaehiuetts,  where  the  }daintiff 
agreed  to  work  for  the  defendant  for  a 
year  for  $120,  but  before  the  eipimtion 
of  the  term  left  his  serriee,  without  the 
defendant's  fault  and  aninat  his  consent, 
it  was  held  that  be  conld  recover  nothing, 
neither  on  the  contract  nor  upon  a  owiit- 
(um  meruit.  Stark  r,  Parker,  9  Piefc, 
307.  And  the  eame  point  was  rnled  in 
Hoses  tF.  Stevens,  2  Pick..  iSS.  So,  too, 
Thayer  tP.  Wadsworth,  19  Pick..  349; 
Oloutead  *.  Beale,  19  Pitk.,  528;  Davie 
«.  Uazwell,  la  Ma.,  186.  See  contra  in 
Kew  York  u  to  intanb,  Whitmanh  v. 
Hall,  S  Dfnio,  876,  I>ecanse  they  cannot 
oontraet. 

In  a  recent  case  H  was  said,  "  If  the 
pbdntiff  agreed  to  labor  for  the  defend- 


L   actitm    tor   the 
actually   rendered."      Wee  ■,  Dwight 
UannC  Co.,  S  Outhing,  80. 

So  in  Vermont,  "The  contract  being 
entire  and  ciccntary,  although  the  plain- 
tiff ha*  performed  a  part  of  it.  yet  hav- 
ing failed  to  perform  the  remainder 
withont  any  sufficient  eionae  and  with- 
out the  consent  of  the  defendants,  be 
uinnot  recover  either  upon  the  special  or 
general  counts.  Joneav.  Harah,  ii  Verm., 
144;  and  S.  P.,  Kettle  *.  Harvey  <(  ol., 
SI  Verm.,  801 ;  and  Mnllen  s.  Oitkinson, 
19  Vfrm.,  608.  Bnt  illneae,  which  inoa. 
pacitates  the  plaintiff  &om  performing 
his  contract,  lets  him  in  to  recover  on  a 
vaanlum  mendl.  Seaver  v.  Horse,  20 
Verm.,  820.  (I) 

In  a  reoent  case  in  the  State  of  New 
Tork,where  the  plaintiff  had  agreed  to 
deliver  a  specified  quantity  of  nay  at  a 

eren  price,  and  only  delivered  part,  and 
ought  a  wilt  tot  the  valae  of  that  ipart, 
the  learned  Ohaneellor  Walworth,  how- 
ever, held  tJiis  language: 


e  of 


his  remedy  for  the  non-perforn 
.i_   — . — .     Courts  01  eooity 


opon  a  tdmilar  principle^ 

In  relieving  a  party  againit  a  penalty  or 
forfeiture  arising  from  misfortune,  or  the 
neglect  of  a  party  to  perform  his  agreo- 
ment ;  and  perhaps  Iii  aome  oaaee  it  has 
been  done  where  the  forfeiture  was 
Inciin-ed  willfiilly  and  intentionally, 
without  any  pretense  of  excuee  arlung 
from  mistake  or  inability  to  perfonn. 
With  the  eieeptlon  of  tbb  last  class  of 
oase^  tf  coorts  of  justice  were  at  liberty 
to  make  new  laws  instead  of  administw- 
Ing  those  which  are  already  In  exittenee, 
and  upon  which  the  contract  of  the  par- 
ties litigant  is  supposed  to  be  founded, 
or  If  thia  was  a  new  qneetlon  upon  whldl 
a  court  in  this  State  was  now  to  pan  for 
the  first  time,  in  settling  a  principle  upon 
the  fleiibiUty  of  the  common  law  aa  ap- 
plied to  new  cases,  I  see  no  reasonable 
objection  to  (ha  trsneferring  these  prln- 
(uplee  of  the  court  of  ehanoery  to  the 
courts  of  common  law.  in  cases  of  mare 
personal    cootraet   not   founded    upon 


of  the  serriee,  he  is  entitled  to  reoover  what  his  serrlees  are  reasonably  worth, 
taking  into  conddetaUou  the  injury  to  the  other  party,  Hozie  •.  lincoln,  SB  Ft, 
206;  and  see  Tboma*  V. Dikb,  11  lb.,  273. 

(1)  Wolfe  V.  Hower,  24  BorA.  (A'^.  K),  114;  Faiiy*.  North,  IS  A.,841;  Hnbbard 
v.  Belden,  27  ^(.,646;  and  see  Patrick  c.  Putnam,  J&.,7B9.  And  If  he  Is  discba^ed, 
although  Ibr  luffiideDt  cause,  he  may,  notwithstanding,  reeoTer  upon  a  i; 
meruit  the  value  of  the  Kervlcee  rendered  his  employer.  Jon«a  «.  Jouei^  S  S 
iTenn.),  60S.    See  also,  Bodemer  v.  Haelehurst,  9  OiU  (ifd.),  2SS, 
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eratioofl  affect  the  renilt.    Still,  the  contract  to  a  certain 
extent  formehes  the  measore  of  remtineratioii.    And  the  [217] 
rnle  seems  to  he  the  same,  whether  the  agreement  has 


a  reUttre  to  the  rale  of  trans- 
fer uf  BD  interest  in  real  estate.  But  I 
eoDdd«r  thii  qnestioa  as  settled  in  this 
State  by  a  nntform  coone  of  deetuocs, 
tuT  the  laat  tventy-fiTe  jeftn,  during 
irhieh  time  the  laws  have  undergone  a 
moA  thorough  revirion  hy  the  legiala- 
tare,  nithoat  any  attempt  to  chuise  the 
Uw  in  Qai  reapect,  ai  settled  by  the  Sa- 

Ce  Court  I  think  it  belongs,  there- 
.  to  tlie  legislature,  and  not  to  this 
court,  to  make  a  change  *ta  the  hiw  in 
tbi*  respect,  if  such  a  change  i«  deemed 
to  be  expedient  and  mefal  to  the  com- 
omnity.  The  only  poedble  objection  I 
can  perceive  to  such  a  change,  a  thot  it 
may  be  a  strong  temptation  to  negligence 
in  the  perfinmanGe  of  personal  contracts. 
M  the  known  prsetioe  of  the  Conrt  of 
Chancery  nnqafationably  Is,  with  respect 
b>  agreeraenU  for  the  sale  or  purchase  of 
nsl  property."  And  it  waa  held  that 
the  plaintiff  eonld  not  recover.  Cham- 
f&a  *.  Kowley,  18  Wend,  187. 

And  this  cue  has  very  recently  been 
affirmed  in  Mew  York,  where  tlie  snit 
was  bronght  by  a  party  contracting  to 
deliver  lumber  by  a  day  specified,  oat 
who  delivered  only  part  of  it.  Pages. 
Orr,  S  Dtnw,  406.  - 

In  LMdmana,  this  tabjeet  is  regulated 
by  the  p  '  '  •  .^  .  .-<  i  -  *  .*  n^.^^ 
!721,  A 

R.  asa. 

On  the  Other  hand,  In  England  and  in 
thii  ooantry,  there  is  a  class  of  cases 


It  is  laid  down  is  a  general  position  in 
Boiler^  "  Hid  PrinC  ISS,  that  if  a  nuui 
declare  npmi  a  special  contract,  and  npon 
a  juanivm  mtruit,  and  prove  the  work 
done  bnt  not  aceordEng  to  the  contract, 
ha  may  recover  on  the  yvanltan  meruit  ; 
for  otherwise  he  wonid  rot  be  able  to 
nearer  at  alL    And  this  general  prinoi- 

51«  was  recoffaized  as  law  in  Cuuke  «. 
Eluiitone.  4  Bo*.  A  Pui..  StSl,  Sfifi. 

So  it  vaa  held  In  England,  that  where 
there  is  an  entire  contract  tor  the  deliv- 
ery of  goods,  and  some  of  the  goods  have 
been  delivered,  and  the  vendee  doii  not 
rtbtm  iMtm,  npon  the  ^nre  of  the  ven- 
dor to  perform  lus  part  of  the  contract, 
the  latter  may  bring  an  action  for  the 
Talae  of  the  goods.  Shipton  v.  Caeeon, 
S  Bant.  &  Crtu,  878. 

So,  again,   where   the   plaintiff   had 


C.  J.,  raying.  "If  the  role  contended  for 
were  to  prevail,  it  would  follow  that  if 
there  had  been  a  contract  for  250  bushels 
of  wheat  and  S49  had  been  delivered  to 
and  retained  by  the  defendant,  the  ven- 
dor could  never  recovvr  for  the  249,  bm 
cause  he  had  not  delivered  the  wholes 
And  Park,  J,,  said,  "Where  there  is  an 
entire  contract  to  deliver  a  large  qoao- 
tity  of  goods,  ooDUSting  of  dtstinct  par- 
cels, within  a  specified  time,  and  the 
seller  delivera  part,  he  cannot,  before  the 
expiration  of  niat  time,  bring  an  action 
t«  recover  the  price  of  Hiat  part  deliv- 
ered; because  the  purchaser  may,  if  the 
vendor  fall  to  complete  his  contract, 
retnm  the  part  delivered.  But  if  ha 
retain  the  pert  delivered  after  the  seller 
has  biled  in  performing  his  contract,  the 
latter  may  recover  the  value  of  the  goods 
whieh  he  has  so  delivered."  Oiendale 
e.  Wetherell,  9  Bam.  ±  Crti.,  BBB,  But 
this  decinon  is  not  Uw  in  New  York. 

InChampline.  Rowley,  IB TTwui,  187, 
above  cited,  Mr.  Chancellor  Walworth 
raid,  "  This  decinon,  carried  to  the  extent 
it  was  in  that  case,  cannot  be  conudered 
as  good  law  anywhere,  for  it  is  not 
fonnded  npon  any  equitable  principle, 
and  is  contrary  not  only  to  justice,  but 
to  common  sense.  The  only  way  I  can 
account  for  it  is  upon  the  soppositlon 
that  the  £sj;ts  of  the  case  are  not  properly 
stated  in  the  report,  or  that  the  injusWc* 
of  requiring  the  party  who  was  not^  in 
bolt  to  be  at  the  expense  of  returning 
to  the  other  party  bulky  arUeles  of  this 
description,  or  even  of  seeking  blm  foe 
the  purpose  of  making  an  offer  to  return 
thero,  to  protect  himself  from  an  action, 
was  not  presented  to  the  consideration 
of  the  court" 

So,  also,  in  this  country,  it  has  been 
said  that  where  there  is  an  honest  inten- 
tion to  punae  the  contract,  and  a  sub- 
stantive execution  of  it,  bat  some  com- 
paratively slight  deviatJODB  as  to  some 
psrticalwa  provided  for,  if  the  partial 
performance  of  the  conti«et  is  of  any 
value  or  benefit  to  the  other  party,  he 
who  does  the  work  may  reoover  on  a 
ffiuinftmt  Buruit  6o  it  waa  held  In 
HasMcboeett^  on  a  bidding  coutttMt, 
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[21S]  lieen   departed  from  with  or  without  mntoal  consent. 
So,  in  a  case  in  Massachofletta,  vhere  the  plaintiff  was 


HsyTard  «.  Laoiurd,  T  Fi^i.,  IBl ;  and 
tlis  «une  point  ms  again  decided  on  > 
■imilar  ooatraot,  in  SnJth  «.  First  Cong. 
Ifeetins  Hooae  in  Lowell,  S  Ficle.,  ITS. 
B«e  th«latter  eaae  colnmantad  on  in  Poll- 
man  «.  Corning,  14  Barb.  3.  0.  R.,  iTt, 
«Dd  dU^proved. 

See  in  aamc  State,  a  case  wliert  a 
plaintiff  vho  had  ondertaken  to  build  a 
bridge,  but  had  departed  from  the  oon- 
traot,  and  built  it  bo  nnakillfiillj  Uiat  It 

J  as  cwried  away,  and  it  was  held  that 
)  could  not  recover  on  the  oontnot 
beoaiue  he  had  not  pnianed  it,  nor  on 
tiie  fvoHtum  Durvif ,  beeanae  the  defend- 
anta  had  rctfivid  no  bent/it  from  hU  la- 
bon.  Taft  V.  Inhabitanta  of  Hontagne, 
14  JfoML,  IBl  In  the  aame  State  aee 
Uonlton  v.  Traik,  9  Mii.,  571. 

It  la  also  aettled  in  NaT  York,  by 
repeated  deaiiiona,  that  if  there  be  a 
qjeeial  agrsaoient  to  do  a  piece  of  irork, 
and  the  work  be  done,  but  not  pimuant 
to  Buch  agreement,  either  in  point  of 
time  or  an;  other  reipect,  the  party  can 
recover  wnat  the  vorfc  tl  reaaonably 
worth  on  the  oonunon  countB.(l)  So  on 
an  agreement  to  deliyer,  bore,  and  lay 
log  water-pipe*,  linningdale  >.  Uvliig- 
tton,  10  J.  R.,  Be.  Bo  on  a  contraet  to 
oonatxoct  a  mUl  within  a  g^ven  time  for 
a  given  aom,  Jewell  a.  Schroeppel,  4 
Cotaen,  6ti.  And  on  a  contract  to  ehip 
cotton.  Peltier  v.  Sewall,  13  WendM,  SBS. 
And  BO  in  Iowa,  Davli  ■.  Flah,  1  /own, 
40T  ;  DnbolB  s.  Delaware  ik  H.  C.  Co.,  4 
Wend.,  BBO  ;  In  Termont,  eee  Myrlck  «, 
Shuon,  IS  Verm.,  127. 

And  there  ia  a  very  nameroui  claai  of 
anologouB  oasea,  which  ve  ghaU  have 
occamon  to  notice  when  we  come  to  the 
Bubject  of  lUeoupMent,  where,  on  the 
imperfect  performance  of  an  agreement, 
the  defendant  ie  allowed  to  recoup  hia 
loBB  in  damages,  thua  recognizing  the 
general  principle,  Uiat  tlie  precise  per- 
Smnance  of  the  agreement  la  not  neeea- 
■ary  to  entitle  the  pl^ntiff  to  recover. 


1  qQeMlona  In  the  law; 
tgudB,  aa  I  have  ndd,  i  " 
otly  Uie  cause  of  acti 

the  right  of  the  parties,  than  the  n 
mre  of  relief  it  may  not  be  improper  to 
notice  tJia  mode  in  which  the  dimculty 
luu  been  solved  bj  the  very  learned 
and  at>le  Supreme  Court  of  New  Han^- 
ahire. 

In  an  action  for  woik  and  labm,  it 
appeared  that  the  pWntlff  had  agraed  ta 
worii  for  the  defendant  one  year  lor  a 
given  Bum,  and  that  l>e(br«  the  ej^Nia> 
Qon  of  the  time  agreed  on,  he  had  quitted 
hia  aerviee  wKbont  the  defendants  con- 
sent, and  OD  tUs  be  wa*  held  Militled  to 
reoovar  for  the  time  he  was  employed. 
Parker,  C.  J.,  alter  eommenting  on  the 
extreme  disagreement  and  want  of  bar- 
monv  among  U>e  cases,  and  calling  pai^ 
ticuJar  attention  to  those  where  a  reoov- 
eiy  had  l>eea  allowed  on  partial  per- 
formanee  of  agreements  to  bnild,  pro- 
eeeded  to  say, — Button  •.  Tnmer,  6  N. 
H.  R..  4S7,— 

"The  easea  for  bnlldlng,  Ao.,  are  not 
to  be  distingniabed.  In  prineiple,  fram 
the  present,  nnlen  it  be  In  the  drenin- 
■tanoe  that  where  the  party  lias  oon- 
tracted  to  furnish  materials,  and  do 
oertain  labor,  as  to  build  a  house  in  ft 
^eciSed  manner,  if  it  ia  not  done  accord- 
ing to  the  contract,  tlfe  party  for  whom 
it  is  built  may  refuse  to  receive  it,  elect 
to  take  no  benefit  from  what  has  been 
performed,  and  therefore  if  he  does 
recuve  he  diall  be  bound  to  pay  the 
Table;  whereas  in  a  contract  for  labor 
merely,  from  day  to  day,  the  party  is 
continually  receiving  the  Ivenefit  of  the 
contract  onder  an  eipectation  that  it 
will  be  fulfilled,  and  cannot,  upon  the 
breach  of  It,  have  an  election  to  refuse 
to  receive  wliat  has  been  done,  and  thna 
discharge  himself  firom  payment 

"  But  we  think  this  difference  in  the 
nature  of  the  contacts  does  not  justify 


(I)  Bnt  it  Ib  also  held  in  New  York  that  a  person  who  hra  engaged  to  build  a  house 
for  another  in  *  good,  skillfnl,  and  workmanlike  manner,  at  a  price  to  be  pud  wh'eo 
the  work  should  be  completed,  but  who  has  done  it  in  a  negligent,  unskillful,  and 
nnworkmanlike  manner,  cannot  recover  the  priee  agreed  to  be  paid,  nor  anytliing 
.  for  the  work  done,  when  the  person  for  whom  it  was  done  has  neither  accepted  the 
work  nor  waived  a  faithful  performance  of  the  contract  Pulhnan  t>.  Coming,  6 
Sdd.,  W,    And  compare  Neville  v.  Frost,  a  E.  D.  SmUh'i  (JIT.  F.)  C.  P.,  6i. 
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alloved  to  recover  on  a  guantam  meruit  for  bailding  s 
house,  the  agreement  not  having  been  Btrictly  adhered  to,  [219] 
and  the  jnrj  were  told  at  the  trial  to  consider  what  tAe 


"  Ilic  pArty  ttbo  contraots  for  labor 
merely,  for  •  (!«rt^B  period,  dots  to  with 
Uie  full  knairladge  that  he  nmat,  from 
the  nmture  of  the  case,  be  scceptiiia  part 
peTf(iTTn&Do«  from  day  to  day,  tf  tlie 
other  por^  commenoea  tlie  penormanee, 
•ud  «lth  knowledge  abo  that  the  other 
may  erentaallT  tul  of  oompleting  tha 
«Hre  berm.  ■  *  It  b  i«ld  tiiat  in 
QioM  caaea  vh«re  the  pUnttff  haa  been 
pwmitted  to  recovar  there  'waa  an  ao- 
eeptaoM  of  what  bad  been  dona.  The 
■dwer  ii,  that  where  the  ooutraot  Is  ' 

from  dav 

althooffh  ttie  o'Uier  mer'not  eveotiially 
do  all  h«  hoa  oontraoted  to  do,  there  ha* 
been  necesearily  tut  aoceptanee  of  what 
haa  been  done  In  pnnoanee  of  the  coa- 


"  Bnt  U,  where  a  oontraet  ii  made  «f 
*neh  a  eharaeter,  a  party  aotnaU;  receivea 
labor,  or  materlala,  and  thereby  derirea 
a  benefit  and  advantage,  over  and  aboire 
the  damacFe  whieh  haa  reaulted  from  the 
breach  of  the  contraet  by  the  other 
party,  the  labor  actually  done,  and  the 
value  recdied,  ftimlsh  a  new  oonaiden- 
tioo,  and  the  lav  tfao^eupon  r^eea  a 
promise  to  pay  to  the  extent  of  the  rea- 
sonable worth  of  BQch  eioeaa.  This  may 
be  considered  a*  maUas  a  new  case,  one 
Dot  within  the  originu  agreement,  and 
the  party  is  entitled  to  tacoTer  on  his 
new  case,  for  the  Tork  done,  not  aa 
agreed,  yet  acoeptad  by  the  defendant 

"li;  on  meh  Esilnre  to  perform  the 
whole,  the  nature  of  the  contract  be  such 


stood  vhen 

there  was  to  be  such  acceplaiioe. 
We  have  no  hcaitaUon  in  holding  that 
the  same  rule  ahonld  be  applied  to  both 
daseee  of  eases,  eapeclally  aa  the  opera- 
tion of  the  rule  will  be  to  mahe  Iha 
party  who  has  fuled  to  (iilfill  Ms  eon- 
Icao^  liable  to  such  amount  of  dsmagea 
•s  the  other  party  has  suataiced,  Instead 
of  solnecting  him  to  an  entire  loss  for  a 
partial  iHilure,  and  Ukoa  m*Hng  the 
amount  recdved  in  many  caaes  wholly 
disproportioned  to  the  injury.  ■  •  • 
We  hold,  then,  where  a  party  nndertakes 
to  pay  upon  a  special  contract  for  the 
panbrmance  of  labor,  or  the  ftimlililna 
of  materials,  he  is  not  to  be  charged 
upon  eneh  special  agreement  until  the 
uuney  is  earned  according  to  the  terms 
of  it;  and  where  the  parties  have  made 
an  express  eontnct,  the  law  will  not 
ta&ply  and  raise  a  coutrsot  different  from 
that  which  the  partiea  have  entered 
into,  except  upon  some  tiu^er  tiansao- 
thm  between  the  partiea. 

"  In  ease  of  a  failure  td  perform  snch 
q>eoIal  contract,  by  the  debult  of  the 
parly  contracting  to  do  the  service,  if 
the  money  is  not  dne  by  the  terms  of  the 
spedal  agreonent,  he  u  not  entitled  to 
reeover  tot  Us  labor,  or  for  the  materials 


«  derivea  a  benefit  from  it. 


that  Uie  employer  can  reject  what  haa 

J  and  refose  to  receire  any    ' 
benefit  from  the  part  performanoe,  he  is 


been  done,  i 


entitled  so  to  do,  and  in  such  case  is  not 
Uable  to  be  charged,  unless  he  baa  before 
assented  to  and  accepted  of  what  haa 
been  done,  however  much  the  other 
party  may  have  done  towards  the  per- 
formanca.  He  haa,  in  snchcaae,  received 
nothing,  and  having  contracted  to  receive 
nothing  but  the  entire  matter  contracted 
for,  he  11  not  bonnd  to  pay  ;  because  his 
express  promise  was  only  to  pay  on 
receiviiw  the  whole,  and.  having  actually 
receivea  noUilng,  the  law  cannot  and 
ong^l  not  to  T^ae  an  implied  promise  to 
pay. 

"  But  where  the  party  receivea  valne, 
takes  and  uses  the  materials,  or  has  ad- 
vantage from  the  labor,  he  is  Uable  to 
pay  the  reasonable  worth  of  what  he  has 
received.  And  the  role  Is  the  name, 
whether  it  was  received  and  accepted  by 
the  assent  of  the  party  prior  to  the 
breach,  under  a  contract  oy  which,  from 
its  nature,  he  was  to  receive  labor,  trma 
time  to  time,  until  the  completion  of  the 
whole  oontnct;  or  whether  it  was  re- 
oeived  and  accepted  by  an  assent  subee- 
qaent  to  the  performance  of  all  whlc^ 
was  in  &ct  done.  If  he  received  It  under 
such  circDiDstanees  as  precluded  him 
ttoia  rejecting  it  afterwards,  that  does 
not  alter  the  case ;  it  has  still  been  re- 
ceived by  his  assent  •  "  The  amonnt, 
however,  for  which  the  employer  ought 
to  be  charged,  where  the  laborer  aban- 
dona  bis  eontraet,  is  only  the  reasonable 
worth,  or  the  amomit  of  advantage  he 
reedvea  upon  the  whole  tiansaotion ;  and. 
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[220]  hou86  VHU  worth  to  the  defendant,  and  g^ve  that  enm  in 
damages,— on  a  motion  for  a  new  trial,  thiB  wae  held 

[221]  wrong,  the  court  saving,  "The  honse  might  have  been 
worth  the  whole  stipnlated  price,  notwithstanding  the 

departores  from  the  contract.    They  should  have  been  inatraeted 

to  deduct  BO  mnch  from  the  contract  price  as  the  hoase  was 


sad  if  thu  is  not  done  bs  is  entitled  to 
dMnagea,  He  may  maliitain  a  mit  to 
rMover  llie  amount  of  damage  nut^usd 
b;  the  noD-perfomiauae. 

■"He  benefit  and  advantage  which  tlia 
party  takei  'by  the  labor,  therefore,  la  the 
■unooiit  of  velae  which  be  receives,  if 
any,  after  deductdng  the  amount  of  dam- 
age; and  if  he  electa  to  put  thii  In  de- 
fenae  he  Is  enUtled  >o  to  oo ;  and  the  im- 
plied promiae  vhich  the  law  will  ndea, 
in  *uch  eaae, !«  to  pay  aach  amount  of 
the  stipnlated  price  for  the  whole  labor 
aa  remains  aft«rdedactiag  what  it  would 
cost  to  procure  a  eompletlon  of  the  red- 
due  of  the  service,  and  also  any  damage 
vbich  has  been  sustained  by  reason  of 
the  non-fulfillment  of  the  contract 

"  If  in  such  ease  it  be  found  that  the 
damages  are  equal  to  or  greater  than  the 
amount  of  the  labor  perronned,  so  that 
the  employer,  haviiig  a  right  to  the  full 
performance  of  the  contract,  has  not  upon 
the  whole  ease  received  a  beneficial 
service,  the  plaintiff  oannot  recover.  *  * 
There  may  be  instances,  however,  where 
the  damage  occasioned  is  mnch  greater 
than  the  valoe  of  the  labor  perfonned  ; 
and  if  the  party  elects  to  perinlt  himself 
to  be  charged  for  the  valne  of  the  labor, 
wtthont  interposing  the  damages  in  de- 
fense, be  is  entitled  to  do  no,  and  may 
have  an  action  to  recover  his  damages 
(or  the  non-performance,  whatever  they 

"  And  he  may  commence  such  action 
at  any  time  after  the  contract  is  broken, 
not  with  stsodiog  DO  suit  has  been  insti- 
tuted against  Um;  but  if  be  electa  to 
have  the  damages  considered  in  the 
action  against  him,  be  mnst  be  under- 
stood as  conceding  that  they  are  not  to 
be  extended  beyond  the  amount  of  what 


he  ha4  received,  and  he  ouinot  afterward* 

sustain  an  action  for  farther  damages.' 

In  Illinois,  a  dlfTerent  eoncludon  has 
been  arrived  at.  In  an  action  for  work 
and  labor,  it  appeared  that  the  plaintiff 
Iiad  agrewl  to  work  for  the  defendant  on 
his  fitrm  for  eight  months  for  ninety  dol- 
htrs;  but  that  he  left  the  defendanfa 
employment,  withoot  his  consent  or  fault, 
at  the  end  of  four  months.  It  wa*  held 
that  the  plaintiff  conld  not  recover  on  a 
(fiion/»mm*ruiiforthetime  daring  which 
he  had  actually  beetowed  his  labor.  And 
the  ooort  said.  "  It  is  no  objection  to  say 
that  the  defendant  has  received  the  bene- 
fit of  his  labor,  this  being  a  case  where, 
from  its  nature,  the  defendant  could  not 
separate  the  piquets  of  his  labor  from 
the  general  concerns  of  his  farm,  and 
ought  not,  therefore,  to  be  reaponnble  to 
any  eitedt  whatever  for  not  doing  that 
ThichwasimpoBaihlfl.  Eldridge*.  Row«, 
8  Oilman,  Sl\.(\) 

The  sobjcct  has  been  recently  condd- 
ered  Id  New  York.  It  was  there  held, 
in  a  case  where  the  plaintiff  contracted 
with  the  defendants  to  build  a  stone 
building  in  a  good  and  workmanlike 
manner  at  a  specified  sum,  and  the 
hoase  was  built  in  so  unskillful  a  man- 
ner that  the  walls  cracked  and  coold 
not  be  made  good  and  safe  walls  with- 
out taking  down  and  rebuilding  two 
fiftJia  of  them,— that  the  plaintiff  could 
not  recover  any  compensation  for  hia 
work.  Welles,  J.,  in  "a  v^  clear  and 
sound  opinion  said,  "  t  have  met  with  no 
case,  wLlch  I  am  willing  to  follow  oa 
authority,  falling  within  this  class,  where 
the  plaintiff  was  allowed  to  recover  un- 
less there  had  been  a  waiver  of  strict 
perfbrmance,  or  an  aeoeptance  by  the 
party  for  whom  the  work  was  done,  or 
something  equivalent  to  a  wuver  or  ao- 
coptancB  1  and,  it  seems. to  me,  to  allow  a 
recovery  on  any  other  ground  would  be 


14  Barb.  8.  0-  R.  114. 


(1)  Bnt  oostpare  Downey  •;  Burke,  2S  Ma.  238. 
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worth  lesa  on  account  of  these  departnreB."    And  a  new  trial' 
waa  granted,  (Q-(l^ 

Bo,  also,  where  work  la  done  under  a  epecial  agreement  at 
eetimated  prices,  and  there  ib  a  deviation  &om  the  original  plan, 
by  the  consmt  of  thej^arUet,  the  contract  is  made  the  mle  of  pay- 
ment, ae  iar  as  it  can  be  traced,  and  for  the  extra  labor  tiie  part^ 
is  entitled  to  his  fuon^um  meruit.  (2)  It  has  been  thus  decided,  both 
in  England  (m)  and  in  I^ew  York.  Where  performance  of  a 
special  contract  was  prevented  by  the  defendant,  and  snit 
brought  on  the  general  counts,  the  court  sud,  "  The  defend-  [  323  ] 
ant  may  give  liie  contract  in  evidence  with  a  view  to  lessen 
the  quantum  of  damages.  So  far  as  the  work  was  done  mider 
the  special  contract,  the  prices  specified  in  it  are,  ae  a  general 
rule,  to  be  taken  as  the  best  evidence  of  the  value  of  the  work.  (8) 
"Where  it  does  not  appear  that  the  work  was  rendered  more 
expensive  to  the  plaintiff  than  was  contemplated  when  the  con- 
tract was  made,  or  than  it  othenriae  would  have  been,  in  conse- 

(0  EbTVud  ■.  Leoiurd,   7   Pink,         (m)  BobK>D«aodfref,liroJ(  JT.P.a 


(1)  It  t*  held,  QmI  upon  the  «recti(»i  of  a  bidldlng  tinder  ■  ipecial  oaDtmet, 
thongh  th«  toiitraatar  may  hHva  departed  from  the  eoDtrsot  u  to  the  ilie  of  the 
IniildiDg  and  quality  qf  the  irork,  yet,  if  the  boilding  hu  bean  ftooepted,  he  is  entitled 
to  reeoTer  for  the  labor  and  matenals  at  the  oontraot  price,  deduotiitg  ao  much  u 
thsy  are  vorth  leas  on  aooount  of  the  departar««.  White  v.  Oliver,  SB  Ma.,  SS ; 
KUyardKCrabtTM^  11  T«z.,  £64;  Davidaon  v.  Edgar,  B  i&,  4aS;  Merrov  v.  Unn- 
tou,  SS  Vt..  9;  Morriaon  v.  GnmmlogB,  SS  lb.,  486;  Dnvii  v.  Bairington,  10  Foil.  (JIT. 
£),  B17 ;  CrookBhank  v.  Hallory,  S  Gram  (/own),  KST.  The  amount  recovered  in 
Mieb  eaae  ciuinot  cxoeed  the  price  whioh  would  hare  been  allowed  under  the  con- 
toa«t,  for  the  aame  amount  of  work  or  qoanti^  of  materials,  had  the  oonb«ct  been 
fulfilled.  The  mode  of  aaoertiJnlng  the  read  benefit  recfdved  from  the  psrt-perfonn- 
■Doe  of  work.  In  mch  eates,  ii  to  eiticDate  the  whole  work  at  the  price  fixed  by  the 
eontraet,  and  to  dedaet  ttom  that  the  amoant  reqnidte  to  complete  the  part  of  the 
vork  left  nnfinidied.  If  any  loaa  is  oeoadoned  by  the  nnfinUhed  part  ootting  mor« 
In  proportion  than  the  whde  wa»  undertaken  for,  tiie  loaa  mnet  be  borne  by  the 
party  who  originally  eontntoted  to  do  the  whole.  The  amonnt  to  be  allowed  may 
in  etme  oa«e*  be  leaa  than  the  proporiion  which  the  work  done  would  be«r  to  the 
oo«t  of  the  whole,  but  cannot  exceed  it.  H'Einney  v.  Springer,  G  Ind.  R.,  SO.  Sea 
alao,  Epperly  ■.  B^ey,  A,  72;  Huiville  ■.  M'Coy,  lb.,  146;  Heiuton  *.  Colgrove, 
lb.,  !6S.  Compare,  alu,  Bristol  c.  Tracy,  81  Barb.  (X  T.),  SSe ;  Eldd  v.  Belden, 
ISA.,  SSB;  The  Ibmus  Newton,  1  Abbott^  Aim.  S.,  11. 

(S)  Aa  10  the  mode  of  eetinwting  the  amount  recoverable  in  variona  oasee  on  a 
f»u(A«nnu>iMt,  see  EdJDgtonv.  Pickle,  ISnMiJ.  (7!mn.),ia3;  Stoekbridge*.  Crocker, 
»4  Jfs.  849 ;  Cole  «.  Clu k,  8  WU.  BSS. 

(S)  See  Vertem  «.  ^utp,  14  B.  Monr.  (£yX  177 ;  Brigham  *.  Hawl^,  17  M  18. 
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qit^cfi  of  tliA  improper  interference  of  the  defendantt  or  of  his 
neglect  or  omieeion  to  perform  what  by  the  contract  he  vas  bonnd 
to  do,  the  contract  prices  Bhoold  be  held  concltudre  between  tiiie 
parties.  But  if  the  defendant  neglect  to  ftirmah  the  materials 
which  he  was  to  find  in  dae  time,  bo  that  the  plaintiff  is  obliged 
to  do  hifi  work  at  a  lees  favorable  season,  and  at  an  additicoial 
expense,  sncli  expense  ought  to  be  taken  into  c<Hisideration  and 
added  to  the  contract  price."  (n)  (1) 

There  ma,j  be  eases,  where  the  work  embraced  in  the  contract 
is  performed  under  circnmstances  less  advontageoos  than  woe 
expected  at  the  time  of  the  estimate,  and  where  the  additional 
expense  thns  incurred  shonld  be  added  to  the  contract  price.  So, 
in  a  case  where  tlie  plaintiff  entered  into  a  written  contract  witli 
the  defendants  to  constract  a  section  of  a  canal,  to  receive  nine 
cents  per  cable  foot  for  excavation,  forty  cents  per  cubic  yard  for 
rock,  and  eleven  cents  for  embankment ;  and  the  defendants  had 
BO  far  rescinded  the  contract  as  to  enable  the  plaintiff  to  recover 
in  the  form  of  a  quanintm  merwitf  the  plaintiff  was  held  at  Uber^ 
to  recover  for  excavating  hard  pan  (that  not  being  mentioned  nor 
included  in  the  contract),  at  the  rate  which  it  was  worth ;  and  to 
prove  the  value  of  his  labor  in  this  respect  wholly  irreepective 
of  -the  contract :  the  contract  contained  a  provisioii  that  the  judg- 
ment of  the  defendant's  engineer  shonld,  in  case  of  a  difference 
between  the  parties,  be  conclusive ;  but  this  was  held  not  to 
apply  to  the  hard  pan.  (o) 

And  where  the  plaintiflfe,  contractors  on  a  rtulroad,  were 
stopped  by  the  defendants,  and  it  was  impracticable  to  ascertain 
what  sum  would  be  due  at  the  prices  stipulated  in  the  contract, 
becBuse  when  the  work  was  stopped  a  large  portion  of  it 
[223]  was  in  such  an  unfinished  state  as  to  be  incapable  of  mea- 
surement, the  plaintiffs  were  held  entitied  to  recover  as  on 
a  gwmtum  meruit,  without  reference  to  the  rate  of  compensation 
specified  in  the  contract  {p)  (2) 

So,  also,  if  the  contract  is  rescinded,  one  party  stopping  the 

fn)  Koon  v.  Oreeiunui,  1  Wtitd.  12S.  In  Alabsma,  see  AiUn  «.  Bloodgood,  1% 

(fi)  Dabois  v.  Delaware  and  HadMni  Alalama,  221. 

Can»l  Co.,  4  Wmd.  aS6 ;  8.  C  1 2  Wend.  (p)  Derby  v.  John»on,  SI  Vrrm.  B.  VI. 
884  i  ftnd  S.  C.  in  error,  IG  Wntd.  87. 


(1)  Sea  Engler  v.  WiBAmkn,  20  Ohio,  861. 

(2)  Bnt  Mmpara  Weetem  v.  Shup,  14  B.  Mmw.  (£y.),  \11. 
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work  while  the  other  is  ready  to  proceed.  (1)  In  this  case  he  is 
at  liberty  to  prove  the  value  of  his  services ;  bnt  the  contract  is, 
cevertheleee,  not  to  be  altogether  diBregarded.  So,  whm^  &o 
plaintiff  had  agreed  with  the  d^endants  to  make  a  section  of  an 
aqoedact,  to  be  paid  one  dollar  per  cubic  yard  for  rock  excava- 
tion, die  defendants  stopped  the  work  when  about  half  of  it  was 
done.  Hie  plaintiff  proved  that  he  had  lost  on  the  part  of  the 
work  which  he  had  executed  (that  b^ng  the  most  expensive), 
estimating  it  at  the  contract  price  of  one  dollar  per  yard,  the  sum 
of  $46,800,  and  that  he  wonld  have  made  a  profit  on  that  portion 
of  the  contract  which  rranained  to  be  executed  when  the  work, 
was  suspended,  equal  to  the  amount  of  hie  loss  on  the  work 
done ;  and  it  was  held  that  he  was  entitled  to  recover  that  turn, 
$46,800.  (j) 

It  is  proper  here  to  notice  generally,  in  regard  to  executoiy 
contract^)  for  the  deliveiy  of  property  at  a  future  day,  that  if  the 
article  does  not  come  up  to  the  agreement,  the  vendee  may  return 
it  and  sue  for  damages  ;  differing  in  this  respect  firom  such  sales 
with  warranty,  when  if  the  warranty  is  brokeA  the  party  cannot 
retom  the  article,  but  is  left  to  his  action  on  the  agreement,  (r) 
We  ahall  have  occasion  to  notice  this  again  when  we  cbrne  to 
speak  of  warranty  of  personal  proper^. 

In  Georgia,  it  has  been  held  in  an  action  brouglit  by  the  over- 
seer of  a  plantation  engaged  for  a  limited  time,  and  dismissed 
witbont  cause,  that  his  remedy  was  three-fold :  that  he  might 
either  bring  an  action  at  once  for  any  special  injniy  sustained  by 
reason  of  the  breach  of  the  contract ;  or  secondly,  that  he  might 
wait  till  the  end  of  the  period  for  which  he  was  engaged, 

(a)  Clark  •.  The  Mayor,  Ac,  8  Barb,      he  aaimot  reoover  profits,  and  the  rale  of 
S.  tf.  R.,  S8B.    Thla  «a«e  waa  reveraed      damage*  li  the  actual  valne  of  what  has 


i   Comttoei,    888, 
where  the  oontract 
the  oontract  aa  m 
for  work  and  labor  geoeraUy, 


groond  tb&t  where  the  oontractor  eleott  (r)  Freeman  «.  CInte,  S  Barb.  B.  O.  S., 

'-    ''-~  ■'" I  resdnded,      4S4. 


(I)  Wbere  one  who  hM  oontraoted  to  perform  or  oonatrnet  a  work  Is  wrongfoUj 
[weTCDted  by  the  em[^jer  from  completing  it,  the  measore  of  danaKeB  ii  a^d  to  be 
the  diSerenee  between  the  priee  agreed  to  be  paid  for  the  work,  and  what  it  would 
bare  cost  the  plunUff  (o  complete  il  VLjen  «i  The  York  it  Comberland  B.  R.  Co., 
■  CmiUt  C.Q.B.,i»;  Dorkee  «.  Hott, 8  Barb.  (JV.  Y.), 428.  In  so  action  for  niGb  a 
breach  of  ooatraot,  eridenoe  by  the  defondant  to  «liow  that  the  folfilfaneut  of  the 
ooatraet  wonld  have  coet  the  plaintiff  more  than  he  was  to  recdre  from,  the  defendant, 
il  proper.    Dwkee  •.  Uott,  B  Barb.  (iV.  T.),  438.. 
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[234]  and  recover  his  whole  wages;  or  thirdly,  that  he  might 
treat  the  contract  as  rescinded  and  recovef  as  on  a  ^uotU- 
wn  merv/U,  for  the  time  and  lahor  actually  expended.  («) 

In  regard  to  contractors  for  works,  another  q^aestion  sometimes 
presents  itself,  of  great  importance  to  the  amonnt  of  recovery ; 
and  it  is  settled,  that  where  the  partJes  agree  that  the  estimate  of 
any  third  party  shall  he  conclnsive  on  the  question  of  remnnera- 
tion,  the  comlB  will  so  treat  it.  If,  indeed,  by  fnrad  or  collusion, 
the  arbitrator  selected  revises  to  make  an  estimate,  then  the 
plaintiff  may  resort  to  other  testimony.  Bnt  he  cannot  do  this  so 
long  as  the  defendant  observes  and  insists  on  the  contract.  {€) 

A  question  of  interest  and  importance  is  sometimes  presented, 
in  regard  to  prospective  damages,  or  damages  which  accme  after 
the  suit  is  bronght  We  have  already  bad  occasion  to  take  notice 
of  this  matter,  (u)  The  same  point  az^ses  in  regard  to  continuing 
agreements,  or  agreements  to  do  specified  acts  at  certain  anccee- 
nve  periods.  In  these  cases,  it  has  been  doubted  whether  the 
damage  should  be  assessed  as  at  the  time  of  the  first  breach,  or 
whether  the  whole  period  of  the  contract  is  to  be  gone  throagh, 
and  an  estimate  made  of  the  damages  sustained,  wi^  reference  to 
each  period  fixed  for  performance.  This,  again,  depends,  to  a 
certain  extent,  on  anotier  question,  whether  the  contract  will 
admit  of  more  diau  one  action  being  brought  on  it,  or  whether  the 
first  recovery  is  conclusive  of  the  plaintiff's  rights.  It  is  an 
ancient  mle  of  onr  law  that  only  one  action  can  be  maintained 
for  the  breach  of  an  entire  contract ;  and  a  judgment  obtained  by 
the  plaintiff  in  one  suit  may  be  pleaded  in  bar  of  any  second 
proceeding ;  (v)  but  the  difficulty  is,  to  determine  in  what  cases 
the  contract  is  entire.  (1)    The  question  was  first  presented  on 

(>)  Rogan  «;  PBrhun,  8  C<M  Qa.  A,  «.  Ljuoh,  8  Oibb  Go.,  CSl.     Merrill  ■, 

190.  Gore,  10  Maittt  Jf.,  US. 

(f)  Eotham  v.  Eut  India  Co.,  1  T.  R.,  («}  Atite,  104. 

eS9.     Easton  •.  Pena  A  Ohio  Canal  Co.,  (v)  Badser  «.  Titeomb,  15  Piek.,  409, 

IS  Ohio,  19;  and  Randel  «.  Ches.  A  Del  Bendcnia^e  v.   Cock^   IS  Wmd.,  Kfl. 

Caiua  Co.,  1  Ear.,  238.     Canal  TraileM  Budder  •.  Price,  1  H.  Bl.,  HT. 


(1)  If  ona  eontracta  to  aerve  anoUieF  for  one  jesT  at  a  itipntated  aam,  payable 
montMy,  and  ii  discha^ed  yithont  an;  lanlt  on  hii  part  before  tbe  axf^ntion  of  the 
year,  he  may  treat  the  contract  u  ttUl  mibdRtiog,  and  nie  in  iMQinpeit  for  wages  dna 
according  to  its  terms ;  or  he  may  coneider  it  rescinded,  and  me  for  anliqnidated 
damagen  for  ito  breach.  If  he  eaes  on  the  oontraet,  be  can  only  recover  the  wages 
dna  by  its  tenni  before  the  Inititntion  of  tha  enit ;  if  for  datoages  for  lireaeh  of  eon- 
tnct,  he  ii  entitled  to  recover  the  actual  damage  nut^ned  up  to  the  trial ;  but  tha 
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contracts  to  pay  debts  by  instaUments.  Debt  was  then  the  only 
fona  of  action  to  recorer  a  sum  certain ;  and  it  waa  held  that  on. 
a  bond  or  other  contract  to  pay  divers  sams  on  diyers  days,  no 
action  of  debt  would  lie  nntil  all  the  days  were  past,  (w) 
So  stood  the  law  nntil  the  reign  of  Elisabetb,  when  the  [225) 
decision  in  Slade's  case  introduced  the  action  of  assumpsit 
into  general  practice,  {x)  The  rale  waa  then  modified  as  regards 
the  action  of  asBnmpsit,  and  in  cases  of  money  payable  by  install- 
ments, the  plaintiff  was  allowed  to  proceed  npon  the  first  default ; 
bat  it  was  still  held  that  the  jadgment  was  a  fall  satisfaction,  and 
the  plaintiff  tiierefore  recovered  damages  for  all  the  prospective 
breaches,  (y)  This  latter  rule  in  regard  to  assumpsit  was  further 
modified  by  a  decision  made  in  the  reign  of  Charles  IL,  when,  in 
an  action  on  an  award  to  pay  several  smns  at  several  tim^  the 
conrt  held  that  an  action  might  be  brought  for  each  sum  when 
dae,  and  that  the  pUuntiff  should  recover  damages  accordingly, 
and  have  a  new  action  as  the  other  sums  became  due,  ioHea 
quoUea.  {s)  The  mle  in  debt,  however,  appears  unaltered,  (a)  Bo 
stands  the  matter  in  regard  to  agreements  for  the  payment  of 
money  at  specified  future  periods.  In  New  York  the  mle  which 
enforces  tJie  indivisibility  of  entire  demands  has  been  applied  to 
open  accounts  for  goods  sold ;  and  it  has  been  held  that  the  whole 
of  Buch  an  account  mast  be  recovered,  if  at  all,  in  one  snit.  (}) 
But  in  Massachnsetts  the  doctrine  of  this  case  has  been  denied,  (e) 
Tiie  question  becomes  more  complicated  when  we  approach 
ihe  consideration  of  agreements  to  do  ape^ifio  acts  at  varioos 
prospective  periods,  ti  a  case  in  New  York,  where  the  defend- 
ant had  covenanted  with  the  plaintiff  to  keep  a  certain  gate  in 
repair,  and  to  use  common  care  in  shutting  it  when  passing  and 
repasung,  it  was  held  that  if  the  gate  was  left  unrepfdred  or  open 
the  defendant  would  be  responsible  in  an  action  on  the  covenant, 

(«)  ntib.  Nat.  B.,   181.      iRfior  e.  (a)  Roader  v.  Pri«e,  1  R  Bl,  HI. 

FoAer,  Oro.  Mix.,  BOT.    Miller  *.  lUller,'         (6)  OaaiuMy  v.  Cowem,  8  Wtnd.,  4Sa. 

Orii.  Car.,  S41.  Beadenutgle  v.   Cocks,   19  W»tuL,  SOI. 

(x)  4  Coke't  Bep.,  M.  Olsrk  «.  Jon«*,  1  Dmio.  SIS. 

is)  Beekwith  >.  Sott,  Oro.  Joe.,  501.  (e)  Bulger  «.  Titootub,  IB  Fiek.,  409. 

(i)  Cook  ■,  Whorwood,  2  Bmmd.,  S87. 


■am  apecified  in  the  contraet  u  not  of  iladf  neoeaarily  the  exMt  tneMnre  of  tneh 
■etiwl  dMUkge.  Fowlei  v.  Annonr,  84  Ala,,  1 94  But  oompare  QoodmAn  f ,  Pocock, 
19  Q.  B.,  at. 
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and  that  the  troe  measiire  of  damages  would  be  the  amount  of 
the  plaintiff's  Iobb  bj  the  breach  proved ;  that  for  eTery  second 
breach  a  fireeli  action  would  lie ;  that  a  refdsal  to  rebuild  the  gate 
did  not  antoimt  to  a  total  and  final  breach  of  the  covenant,  nor 
could  the  damages  recovered  in  a  eoit  brought  for  one 
[2Si6]  breach  be  presumed  to  have  been  given  as  acompensatacoi 
for  the  non-performance  of  the  covenant  throngh  all  fntnre 
time,  BO  aa  to  bar  further  mits.  (cZ) 

Bot  it  has  been  held  by  the  same  conrt,  &at  all  the  breaches 
which  have  actnally  tak^i  place,  most  be  embraced  in  the  first 
Bnit ;  and  that  even  if  they  are  not,  a  second  enit  will  not  lie  for 
them.  (^  In  a  recent  case  in  New  York,  a  bond  had  been  given 
conditioned  to  fnmish  the  plaintiffs  their  support  during  their 
natural  lives ;  and  it  was  held  that  a  failure  hj  the  obligor  to 
provide  for  the  obHgee  according  to  the  covenant,  amounted  to  a 
total  breach,  and  that  foil  and  final  damages  might  be  recov- 
ered. (/)  It  appears,  therefore,  that  in  debt  for  money  payable 
by  inBtailments  the  action  will  not  lie  till  all  the  sums  are  due, 
but  Uiat  in  assumpeit  an  action  may  be  brought  for  each  sum  as 
it  becomes  payable ;  that  in  agreementB  to  do  certcun  acts  for  a 
continuing  perioft  of  time,  an  action  may  be  brought  for  each 
breach,  and  damages  iat  each  of  the  breaches  separately  asseesed, 
but  tiiat  all  the  breaches  actually  conmiitted  must  be  declared 
for  in  one  suit 

There  is  still  another  class  of  cases,  viz. :  where  the  contract 
covers  a  long  space  of  time,  and  during  that  period  the  ^ue  c£ 
the  thing  in  controversy  has  fluctoated.  Thus,  in  a  case  in  New 
York,  wlufih  we  have  already  had  occafflon  to  notice  in  reference 
to  another  branch  of  our  subject,  (^)  the  plaintiff',  in  1836,  agreed 
to  Aunish  and  deliver  marble  to  bmld  a  city-ball,  at  saccesBive 
periods  in  five  successive  years.  In  1837  the  defendants  refused 
to  rec^ve  any  more,  and  it  was  shown  that  the  difference  between 
the  cost  of  the  marble  and  the  contract  price,  which  was  the 
measure  of  damages,  had  fluctuated  considerably  in  the  five  years. 

(J)  Oftin  ■.  B«Mb,  S  Barb,  8.  a  S., 
180,  and  Sl  a,  on  appeal,  BeMhv.  Ontn, 
B  Oamtioek,  84;  kud  tee,  alw.  Talk  «b      urge. 
FoUy,  s  am.  H.  Q)  Hut«TtoQ  «.  HftvOT  of  fto-ridyu.  1 

M  Beadeniagle  •.  Co<Ib^  18  Wtnil,      BtU,  6S,  ant*,  70. 
X07.    Brutowe  v.  Fiunbngb,  lM.iff., 
lU.    FiD]ur«.B«ni«M'I  CbMs4a(k 
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On  this  state  of  facts  the  circoit  judge  charged,  that,  "In  fixing 
damages  to  be  allowed  the  plaintifiB,.  the  jmy  were  to  t^e  things 
aa  thej  were  at  the  time  the  work  was  sospended,  and  not  allow 
for  anj  increased  benefits  they  woald  have  received  from 
Hie  snbfleqneQt  fill!  of  wages  or  saheeqa^t  oircnrnfitances."  [237] 
And  of  this  opinion  was  the  nu^ority  of  the  court,  on  a 
motion  for  a  new  trial. 

K«lBon,  Ch.  J.,  who  delivered  the  leading- opinion,  said, — 

"  It  hks  been  vguod  Out,  {lusmiiiA  aa  the  ftirnishlng  of  tho  martilft  would 
have  nm  tlirongh  a  period  of  five  ytmn,  of  which  about  ou  j«k  and  a  half 
only  had  expired  at  the  time  of  the  snapannon,  the  benefits  which  the  partj 
migbt  hare  realised  from  the  execntion  of  the  contract,  mnat  necessarily  be 
ipeculatiTe  and  coijectoral ;  the  court  and  jury  baring  no  certain  data  upw 
which  to  make  the  estimate.  If  It  were  tmxeautj  to  make  the  esdmate  npoa 
■nj  such  baaiB,  the  argument  would  be  deddve  of  &e  present  claim.  But  in 
mj  jndgment  no  Bach  aeeeemtj  exists.  Where  the  oontract,  as  in  this  case,  to 
broken  before  the  arriral  of  the  time  for  iUl  performance,  and  tin  eppetilt  party 
tUet*  to  tonaider  it  in  that  Ufht,  the  market  price  on  the  daj  of  the  breach  is  to 
govern  in  the  asseaament  of  damages.  In  other  words,  the  damagea  are  to  be 
settled  and  ascertained  according  to  the  existing  state  of  the  maricet  at  the  time 
Oie  cause  of  acticm  arose,  and  not  at  the  time  fixed  for  full  performance.  Th« 
basis  upon  whicli  to  estimate  the  damages,  Oitntixr^  Is  just  as  fixed  and  easily 
Bacertained  in  cases  like  the  present,  aa  in  actions  predicated  upon  a  More  to 
perfonn  at  the  day."    P.  71. 

And  Bronson,  J.,  said,— 

"  Th<n  may  have  been  finctuations  In  the  prices  al  labor  and  materials, 
between  the  day  of  the  breach  and  the  time  when  the  contract  was  to  have  been 
fully  performed,  and  this  makes  the  question  upon  which  my  brethren  are  not 
agreed.  I  concnr  in  opinion  with  the  chief  justice,  that  such  fiuctuations  in 
prices  should  not  be  taken  into  the  account  in  ascertaining  the  amount  of  dam- 
ages, bot  that  the  court  and  jury  should  be  governed  entirely  by  the  state  of 
things  which  existed  at  Uie  time  the  contract  waa  broken.  This  is  the  most 
plain  and  simple  role ;  it  will  best  preserve  the  snalog^  of  the  law,  and  will 
be  as  likely  as  any  other  to  do  antotantial  Justice  to  both  paiti«B."    P.  76.  (A) 

(A)  Bewddey,  J.,  bowerw,  diMenled,  gvaiforatotalbreaeh.    lamnotpr^ 

aayJoB. — "l^pUntiibwere  nolboDBd  pared  totay  thattheplalnttAniif^tiMt 

fat  wait  till  the  period  had  elapsed  for  the  have  bMiicht  moeeirive  euUe  on  tUa 

eomplete  performanee  of  the  BaraMnen^  eoTenant,  had  they  from  time  to  time 

nor  to  malca  (uoeeMiTa  offen  of  perfKin*  made  repiated  eAn  to  Mcfvrm  on  their 

•T«r  all  lhe&  dama-  part,  wUeh  w«a  refined  by  the  defand- 

rard  the  eootnat  as  and;  bet  this  the  plrintaft  were  not 


up  ■>  tar  as  toabeelve  tb«n  frran 
:  nirther  affDite  to  ftrtonn,  and 
■n  a  ri^t  to  reeorer  hll  dama- 


pra  than  a  ri^t  to  reeorer 
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[228]  Hie  deciaioQ  in  this  eafla  has  heen  adhered  to  in  Nev 
York ;  (t)  and  it  has  been  cited  with  aj^robation  and  its 
authority  recognized  in  Lonieiana.  {J) 

In  a  case  in  Vermont,  the  role  waa  laid  down  as  follows: — 
The  defendantB,  a  bridge  compaaj,  had,  in  September,  1830, 
agreed  with  the  plaintifb,  to  keep  a  bridge  in  repair  for  twelre 
years,  on  the  plaintiffs  paying  twenty-five  dollars  every  year. 
The  plainU&  paid  the  annual  sum  till  1838,  when  the  defendants 
ceased  to  repair ;  and  the  jadge  charged  at  the  trial,  that  the 
jury  "  shoald  limit  their  inquiries  to  the  time  when  both  the 
parties  ceased  in  fbct  to  act  mider  the  contract."  But  on  motion 
for  a  new  trial,  the  court  said,  "  The  rule  of  damages  in  this  case 
should  bare  been,  to  glre  the  plainti^  the  difference  between 
what  they  were  to  pay  the  defendants,  and  the  probable  expense 
of  performing  the  contract,  and  thus  assess  the  entire  damages  for 
the  remaining  twelve  years."  (S) 

Perhaps,  on  principle,  a  distinction  shoold  be  made  among 
agreements  of  this  class.  Where  they  are  intrinsically  indivisible, 
as  in  the  case  of  a  building  contract,  for  instuice,  one  refusal 
may  properly  be  considered  as  an  absolute  breach;  and  then 
there  are  very  strong  reasons  for  adopting  the  decision  of  the 


pie*  which  have  betm  ttated  The  ood- 
tract  iru  nude  in  ISSfl  ;  and,  acoor^jie 
to  Uie  t«Btiiiio[]y,  about  ftre  yean  would 
have  been  k  reuookble  Ume  for  its  eze- 
ontion.  That  Ume  has  gone  by.  The 
expense  of  executing  the  contract  must 
neceaaarily  depend  apon  tha  prices  of 
labor  and  materials.  If  prioes  flactoated 
during  the  period  in  qneaCion,  that  may 
be  shown  by  teaUmony.  In  this  respect 
there  is  no  need  of  resorting  to  eonjeo- 
ture ;  for  all  the  daU  necetaary  to  form 
a  correct  estimate  of  the  entire  expense 
of  eieouUag  the  ooatra^t,  Mn  now  be. 
furnished  by  witneaal. 

"If  the  cause  had  been  brought  to 
trial  before  tha  time  for  compleUog  the 
eontract  eijnred,  it  would  have  been  im- 
practicable to  make  an  accurate  asinss 
'  -'  "le  damages    llisisnor       " 


fionlty  In  ""'r'"g  a  JoM  asM 
■ueh  a  oaae,  haa  been  deemed  a  mfSdent 
groDnd  for  deere^ng  tpedfle  perfonnanoet 
No  rule,  which  will  be  absolutdy  certain 
to  do  justice  between  the  parties,  can  be 
UiA  down  for  mch  a  caec  Some  tine 
Oiiirt  be  taken  arbltraiily,  at  which  piieM 


ara  to  be  aaeertalned  and  estimated;  and 

the  day  of  the  breach  of  the  contract,  or 
of  the  oommeDcemeat  of  the  suit,  should 
perhaps  be  adopted  ander  snoh  circom- 
stances.  But  we  need  not,  in  the  present 
case,  eipnwH  any  opinion  on  that  point 
ITo  aonjeotural  estimate  is  required  to 
aecertun  what  would  have  been  the  ez- 
penae  of  a  complete  execution  of  thli 
oonbmct ;  but  the  state  of  the  market,  ia 
respect  to  prices,  is  now  susceptible  of 
explicit  and  in  teUigibtepTooC  Andwhera 
tiiat  is  BO,  it  seems  to  me  onsnitAble  to 


Mr.  Justice  Hand  said  of  Uiia  case,  "  Aa 
I  understand  the  optniont  delivered,  all 
the  Judges  considered  the  plaintiff  en- 
titied  to  recoTer  entire  and  final  damagsB 
for  tba  non-fulfillment.'' 

(t)  N.  T.  A  H.  B.  E.  Ca  >.  Story,  S 
Sorb.  8.C.R.  41S. 

0)  Seaton  *.  Seeond  Mnnieipallty,  t 
la.  Ann.  Ji.  4G. 

(i)  Royalton  «,  B.  A  W.  Turnpike  Co., 
14  Vtrmont,  Sll, 
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Supreme  CJourt  of  New  York.  Ah  a  general  rule,  it  is  the  time 
c^  breach  which  fixes  the  liahility  in  casee  of  personal 
ooDtract;  if  the  periods  specified  in  the  contract  hare  not  [229] 
arriTcd  before  the  trial  c^  the  cause,  any  effort  to  fix  the 
rights  c^  the  parties  at  those  Tarions  times,  most  be  mere  matter 
of  coajeotore ;  and  "^robaHle  esapenge,"  in  the  language  of  the 
deciMon  JTiat  cited,  is  neither  a  precise  nor  a  safe  direction  for  a 
jwry.  Bet  if,  on  the  otber  band,  the  contract  is,  in  its  nature, 
capable  of  dirision,  as,  to  detiver  the  crops  of  a  farm  for  several 
flaccessiTe  jean,  and  if  Uie  periods  have  arrived  before  salt 
brongbt,  ihere  seems  no  reason  why  several  actions  may  not  be 
brought  for  every  refusal  to  perforin,  nor  why  the  damages 
flhonld  not  be  estimated  as  at  every  period  fixed  for  perform- 
ance. (Z)  (1) 

With  the  modiflcatioTis  thos  noticed,  the  mle  is  adhered  to, 
tiiat  the  contract  fumishcB  the  standard  of  relief;  and  the  other 
geaeral  role  is  equally  tme,  that  compensation  will  only  be  given 
for  actual  loss  Bostained. 

^is  piQciple  we  have  already  had  occaEdbn  to  consider  when 
diacassing  tbe  subject  of  nominal  damages ;  (n)  and  it  is  one  which 
s^pliee  to  cases  of  tort,  as  well  as  of  contract  So,  no  action  will 
lie  for  a  ccnaspiracy,  anless  the  pluntiff  soBtains  injury  from  the 
transaction,  (a) 

(I)  Iq   Ensluid,  It  bas   boen  seTeral  estimated  in  damages,  where  the  ealoala- 

Ubim  hold  hi  Chaneerf,  In  regard  to  Hon  moat  prooeed  upon  eoqjectore,  Datn- 

tntim  Bgi««KiaiU,  that  the  difficulty  of  ages  ndght  be  no  complete  remedy,  being 

Milving  at  aoT  traa  rule  of  damagee  is  to  be  ealculated  merely  by  oonjectnre. 

m  good  gronod  for  a  deeree  for  speciflo  This  language  «eems  tc   '      '     ■'    ■      ■ 

performance.     Bnztoa  *.  Limer,  8  Alt.  lav,  the  whale  period 

SSI;  add  Taylor  •.NsTllle,  cited  therdn.  would  be  Inqalred  into,  . 

Ball  •■  OoggB,  1  3m  Fart.  Oat.  SOS ;  and  of  die  Vermont  deelaion. 
Adderl?  ».  Dixon,  1  jSim.  *  Sdtart,  (07.  '   "    '   '    ""  "      " 

In  tbislast  casa,  the  Tice-chaDcellor  mid, 
"  lite  proftt  on  the  contract  being  lo  de- 
{>end  OD  futore  events,  cannot  be  correctly 


(1)  An  ^p««maat  wm  wade  that  tb*  plaintiff  thntM  estar  into  tiie  employment 
ofdefendantsforthBialeof  wlnee  on  oommiidoii ;  the  agreement  to  ccntinne  in  force 
for  fire  years,  and  the  derendanta  goarauteeiiig  the  plaintiff  iQQL  par  annom  u  a 
infaiimnm  rerenae  from  the  basinets  during  the  continuation  of  the  Hgreement.  Held 
tliat  the  plaintiff  might  me  in  any  jrcar  during  the  oontinaanee  of  the  igreement  for 
bratebes  in  asj  fonBar  year ;  but  that,  if  there  was  an  entire  diimissal  from  the 
aerrioe  before  the  expiration  of  the  agreement,  tbf  plaintiff  ought  to  include  in  one 
aotiM»  the  wfaole  grmamnt  he  would  anffer  by  inch  a  breaoh  at  ooatnMt.  Okwmaa 
•.  iMoKe,  88  Smjf.  i.  it  £  140;  &  a,  2S  Imb  J.  R.,  ». 
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This  rule  is  in  iact  a  wise  one — one  that  should  be  kept  carefoUj 
and  constanUy  in  riev.  There  are  many  cases  where  the  preven- 
tive  power  of  coorte  of  justice  ma,j  be  exercised  most  beneiBciallj, 
and  in  those  cases,  fntare  erenta  mast  be  taken  into  oon^derar 
tion ;  bnt  when  the  platntM'  applies  for  peconiary  redress,  nothing 
can  as  a  general  role  be  more  reasonable  than  to  reqnire  him  to 
show  that  he  has  actoallj  snstained  injtuy.  Here  would  be 
neither  wisdom  or  justice  in*  compelling  a  defendant  to  pay  die 
plmntiff  money  as  compensation  for  a  lose  which  he  has  not 
incarred,  and  which  he  may  nerer  sustain.  These  remarks  of 
course,  do  not  apply  to  cases  where  a  liability  has  attached  that 
may  fairly  be  regarded  as  inevitable,  and  sore  to  be  responded  to 
by  the  party  charged. 

But  to  this  mle  there  are  ezceptdons  which  require  to  be  no- 
ticed ;  and  the  principal  one  grows  out  of  the  question  how  far 
the  plaintiff  can  recover  for  loss  which  he  is  legaUy  liable  to  sus- 
tun.  There  is  no  doubt  that  a  mere  probability  of  ftitnre  l<m  is 
insufficient  to  lay  the  basis  of  a  claim  for  legal  relief  Bnt  the 
case  may  be  different  where  the  plaintiff  is  fixed  with  a  legal 
liability  to  loss  which,  whenever  coneummated^  the  d^endant 
will  be  bound  to  make  good.  The  question  here  is,  can  snit  be 
brought,  or  a  recovery  had,  before  the  injury  is  actually  consnm- 
matod. 

Some  exceptions  of  this  kind  to  the  general  rule,  which  re- 
quired proof  of  actaal  loss,  have  beea  made  in  actions  on  policiea 
of  insurance.  Thua  it  has  been  held,  that  a  party  insnred  can 
recover  his  contributory  share  of  general  average  irom  the  under- 
writer, althou^  he  has  not  paid  it,  and  his  interest  in  the 
voyage,  cargo,  freight,  or  vessel  is  only  liable  to  pay  it.  (p) 
[280]  So  a  party  in  possesion  of  a  house,  under  a  contract  (k 
purchase,  can  recover  the  whole  smn  insured  against  fire, 
although  he  has  paid  bat  a  small  part  of  the  purchase  money, 
and  is  only  liable  to  pay  the  balance.  (;)  So  the  re-assured  has 
been  held  at  Uberty  to  sue  and  recover  from  the  re-aesnrer  the 
full  amount  insured,  although  the  re-aesnred  had  not  repaid  it, 
and  from  his  inaolvOTcy  could  not  by  possibility  do  so.  (r)  So 
the  importer  has  been  dlowed  to  recover  from  the  nnderwriter 
the  value  of  his  goods  destroyed  by  fire,  including  duties,  though 

(p)  Phillip*  on  InnmDM.  (r)  Hone  tt  oL  e.  Th«  Hatiwl  8)tA{j 

($)  The  .SUw  Hre  Ca  v.  T^lcr,   le      losarance   Co,    1   iSomUinf*  As.   OL 
Wttd.,  8U.  JUp.,  1ST. 
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the  dntiee  had  not  heen  paid,  (a)  So,  too,  as  we  have  already 
eeen,  {i)  the  defknlting  party  to  an  agreement  to  convey  land  has 
been,  in  England,  made  to  pay  the  attorneys*  and  hrokeiB'  bills 
for  which  the  pluntiff  had  merely  become  liable.  60  in  Lonied* 
ana,  the  anreties  in  a  sequestration  bond  have  been  adjudged  to 
pay  the  oonnsel  fees  for  whioh  the  plaintiff  in  the  ori^nal  soit 
was  only  liable.  («) 

Other  analogous  decisions  have  been  made,  which  we  shall 
have  occasion  to  conuder  when  we  come  to  the  subject  of  princi- 
pal and  surety ;  (v)  bnt  it  appears  to  me,  that  the  principle 
that  actual  loss  shonld  be  sustained,  cannot  be  much  farther 
relaxed  without  effacing  the  line  which  separatee  equitable  &om 
legal  relief.  As  a  general  rrde,  the  latter  awards  damages  for 
injniy  actnally  done;  anticipation  and  prevention  belong  to 
equity. 

We  have  tiixta  far  spoken  of  express  contracts  made  by  the 
parties ;  we  have  still  to  speak  of  the  agreements  which,  in  the 
absence  of  any  erpresa  stipulation,  the  law  implies  from  a  given 
state  of  &ct8.  Where  property  has  been  transferred,  or  services 
rendered  by  one  party  to  another,  the  law  implies  a  promise  to 
pay  what  the  thing  or  the  property  is  worth.  The  party  then 
recovers,  to  nse  technical  language,  on  a  gttanium  meruU 
ot  9.  quoffitum  mlebat ;  and  the  measure  of  damages  be-  [381] 
cornea  a  question  of  evidence  as  to  tbe  value  of  the  prop- 
erty or  services.  Nor  can  tliis  role  be  varied,  except  by  express 
agreement  Thus,  if  a  fatbo',  whose  infant  daughter  was  em- 
ployed by  a  mann&ctnring  company  at  a  considerable  distance 
ftom  his  rendence,  forbade  them  to  employ  her  any  longer,  and 
gave  them  notice  that  if  they  did  so  he  shonld  demand  a  given 
Born  for  her  tame  and  labor,  it  was  held  in  an  actjon  of  assumpsit 
against  the  company^  that  the  notice  was  unavailing  to  fix  the 
measnre  of  compensation,  and  that  he  could  only  recover  what 
her  servicea  were  reasonably  worth.  {«) 

(«)  Wolfa  ft  Howard  Iitt,  Co.,  1  8aa>A-  cml  eert^nt;,  or  whether  the  tiibtDUiI 

/oriPtSiqK  Ct.  Jiap.,lti.  Hhoold  be  BatlsSed  with  an  approiiina- 

(()  Antt,  109.  tJve  oonviotlon.    Hiii  mtjeot  ire  «h»U 

iu)  Jonea  *.  Dole*,  8  Xo.  Atm  S.,  0S8.  examine  when  we  come  to  treat  of  erl- 

v)  Vide  poiL     Bat  the  rule  heiiig  Bet-  duice.    Id  the  mean  time,  I  shall  refer 

tied  that  the  plaintiff  can  only  recorer  the  reader  ta  Ihe  ngacioni  obMrvatdom 

lor  actual  loai,  nlee  qneatione  often  pre-  of  Mr.  Jostioe  Story,  In  Risers  v.  H» 

■eat  thenuelret  as  to  the  nature  of  the  chaidm'  Insnranoe  Co.,  1  Sloni,  609. 
«Tldene«  reqiddtelo  ertabluih  Ua  lota,—  (w)  Adami  *.  WoonsocketCo.,  11  Mtf., 

whether  the  proof  mast  be  definite  and  SST. 
abeolot^  BO  u  to  amount  to  matbemati- 


D,gH,zed.yGOOgIe 


2i4  COKTRACra.  [CEAP.  VIL 

The  common-law  remedies  for  the  violation  ot  contracts  are 
fomifllied  by  the  actionrof  asaumpeit,  debt,  and  covenant,  accord- 
ing to  the  form  of  the  agreement,  whether  sealed  or  oneealed, 
and  to  the  character  of  Uie  demand,  whether  for  enms  certain, 
or  for  an  nndetermined  amount.  A  line  of  division  more 
satiBfactorj',  however,  than  that  reKolting  from  the  forms  oi 
actionB  may  be  derived  from  the  character  of  the  agreement 
itself,  BB  to  the  liquidation  of  the  damages.  There  is  a  large 
class  of  cases  where  the  parties,  either  by  direct  langnage  or  by 
the  use  of  the  technical  form  of  the  bond  and  penalt^,  nndertake 
to  fix  the  amount  of  remuneration,  or  at  least  to  determine  a 
limit  which  it  shall  not  exceed.  This  class  of  contracts  we  shall 
consider  after  we  have  examined  those  where  the  damages  are 
entirely  at  large,  the  parties  not  having  fixed  the  compensation 
for  a  breach,  and  where  the  burthen  of  this  duty  is  thrown 
entirely  upon  the  court  While  adhering,  however,  ae  far  as 
possible  to  this  division,  founded  on  the  nature  of  the  contract,  it 
is  impcesible  altogether  to  disr^^d  the  character  of  the  proceed- 
ing in  which  the  question  is  presented ;  for,  as  has  been  already 
noticed,  and  aa  we  shall  have  frequent  CMicaeion  to  see,  the  same 
claim  may  be  presented  iji  very  different  forms,  and  the  measure 
of  relief  will  vary  with  the  action  made  use  of. 

Of  the  action  of  account  it  would  be  superfluous  to  take  uiy 
extensive  notice  here.  "It  is  laid  down  in  divers  cases,"  says 
Hr.  Bayer,  "that  no  damages  are  recoverable  in  it."(iB) 
[  232  ]  But  on  this  point  there  is  much  conflict  in  the  old  books ; 
and  inasmuch  as  the  proceeding  in  its  original  ehape  has 
become  almost  if  not  entirely  obsolete,  it  is  believed,  in  this 
country,  it  is  not  necessary  to  pursue  the  inquiry,  (y) 

The  great  action  of  assumpsit,  although  of  comparatively 
recent  origin,  is  of  very  different  importance ;  (s)  and  tmder  this 
head  we  shall  have  occasion  flxst  to  conaider  the  rule  of  damages 


(z)  Sayer,  oL  S,  89.    Bro.  Dun.,  PL  <x)  The  tction  of  MRimpdt  wm  flnt 

IS8,  H.  186.     DbL,  IS,  Fl.  IS.      1  KoL  held  right  In  Slsde's  ewe,  M  Hiz.,*  Co., 

Abr.,  671,  PL  17.  92  i;  previoiu  to  which  the  action  of 

{gj  In   Ns7  Tork,  by  the    Reiiwd  debt  vat  utei.     "  The  action  of  anump 

Statutes,  vol  I,  BBS  and  1  IS,  an  effort  Bit  wae  eatabllshed  fn  Slade'a  ekse,"  iaid 

was  EQade  by  eimpli^ng  the  practice  in  Sir  Jaa.   Mansfield,   Cb.   J.,   in   Uax  v. 

tMi  action  to  re-introdnce  it,  in  the  hope,  Roberts,  G  B<u.  &  Pvl.,  4fi4.    See,  also, 

perhaps,  that  it  might  to  some  extent  Lord  Loughborongh'e  opinion,  In  Boddei 

Bcpersede  the   expenrive  and    dilatory  ti.  Price,  1  H.  BL,  Ml. 
remedy  in  eqnlty;  but  (h«  att«lipt  did 
not  Bocceed. 
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ia  relation  to  l)illfi  and  notes,  insurnnce,  Bales  of  chattels,  principal 
2iii  eorety,  and  the  rights  and  liabilities  of  common  carriers. 

The  action  of  covenant  differs  materially  from  that  of  assump- 
sit, in  its  requisition  of  a  seal  to  the  contract ;  but  as  this  variation 
in  the  form  of  the  agreement  has  no  inflnence  on  the  measure  oi 
relief^  we  shall  be  able  to  consider  the  mles  of  damages  in  that 
form  of  action,  conjointly  with  asBomput,  reserving  for  separate 
examination  the  consideration  of  a  very  limited  class  of  cases, 
which  are  presented  in  that  form  of  proceeding  only. 

First,  then,  of  negotiable  paper,  (a) 

(d)  Ad  Interettiiig  and  Tslnsble  work 
bM  recenOy  been  published  at  Kev 
OitMDB,  entitled  7%*  OhU  Imk  of  Spain 
tatd  Mexico,  by  Quitam*  Schmidt.  It 
eontaioB  a  btief  but  uMflil  sketch  of  the 
gradual  growth  of  the  Spaniah  jnrispm- 
pradence,  and  its  iotroductiou  on  this 
coutiDent.  and  the  modlfloationB  it  has 
here  nndergona  Among  the  texts  in 
r^ard  to  damagea  on  breach  of  contract, 
ar«  the  %dlowi^: 

"Art.  487.  When  one  of  the  portieB, 
who  hai  folfilled  Ua  part  of  a  oontnict, 
dmiret  to  rewind  It,  »n  account  of  th« 
non-ezeCDtlon  on  the  part  of  the  other, 
he  U  entitled  to  indemnity  for  the  injurj 
he  luu  tnitained  bjf  each  non-execution. 

"Art.4S8.  The  obligor  in  >uch  a  caae 
Ii  bonnd  to  p^  indemnity,  niieM  be 


tian  of  the  judge  who  taxei  the  eame." 

This  lait  provision  cDrionaly  aeeordi 
with  the  original  mle  of  the  Roman  lav, 
in  which,  as  we  have  seen,  the  measure  of 
damaseB  was  fixed  by  the  plaintilT  him- 
eetF:  iniT^iiihmhirartpotuit  Aat<,m. 
I  confefB,  until  I  dliMovered  this  analogy, 
I  Uiought  there  must  ba  some  misuDder- 
standing  of  the  civil  law,  and  that  no 
jarisprudence  could  ever  have  tolerated 
inch  an  enormity.  Hr.  Schntidt's  voile 
will  well  repay  perusal  i  ' 
Hie  introduction  bears 
aod  careful  rsflection. 
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CHAPTER    VIII. 


THE  MEA8UBB  OP  DAMAGES  IN  ACTIONS  UPON  PBOMISSORT 
N0TE3  AND  BILLS  OF  EXCHANGB. 


On  Promlasory  IfoUe  the  Icgml  rate  of  liiter««t  fixaa  the  maunre  tf  dunagea.  Qae*- 
tjoss— when  tlie  <iurrea«y  Is  altered — Tben  the  contract  U  made  In  one  oonntrj 
and  the  ivilt  It  brought  in  another — when  the  amonnt  of  reooveiy  dependa  oa 
the  MMuideratian  paid  or  reerived.  Ruleof  Damage*  on  Bills  of  Eiohangt — Be- 
«sahange  fixed  In  the  TJnitad  State*  g«ner«Uf  by  Statnte. 

The  subject  of  negotaalile  paper  is  so  amply  disciuBed  in  the  vari- 
ooB  treatiBes  devoted  to  this  particnlar  branch  of  the  law,  that  it 
will  only  be  necessary  for  ns  in  this  place  to  take  a  brief  view  of 
the  general  principles  regulating  the  compensation  awarded  for 
Qie  breach  of  contracts  of  this  class. 

In  actions  brought  on  promises  to  pay  a  liquidated  som  of 
money,  as  on  promissory  notes  or  bills,  where  no  qnestion  arises 
as  to  the  currency  or  rate  of  exchange,  the  mie  of  damages  is  a 
fixed  and  arbitrary  one.  It  is  identical  with  the  rate  of  l^al 
interest.  Hie  actnal  damages  may  be  much  greater;  the  non- 
performance of  the  obligation  may  have  occasioned  the  greatest 
distress,  nay,  even  extreme  positive  loss ;  it  may  have  produced 
actnal  insolvency.  These  remote  results  the  law,  however,  doee 
not  investigate.  It  takes  the  rate  of  interest  as  the  measure  of 
damages ;  and  so,  says  Pothier,  "  as  the  different  damages  which 
may  result  from  the  fwlnre  to  perform  this' kind  of  obligation 
vary  infinitely,  and  as  it  is  as  difficult  to  foresee  as  to  excnse 
them,  it  has  been  fonnd  necessary  to  regulate  them  as  by  a  spe- 
cies of  penalty,  and  fix  them  at  a  precise  sum."  {h) 

(i)  Tniti  das  Oblig.,  Fart  I.,  Ch.  U.,  aa'i\  wt  bows  difficile  de  lea  prerolr  qua 

Art  S,  170.     "  Comme  lea  differens  dom-  de  lee  justifier,  ]lt,it6  ntcessaire  deles 

msgea  et  laterSts  qai  peuvent  resulter  regler,  comma  par  one  eeptee  de  for&it, 

dn  reUrd  de  I'liccomplisaement  de  cette  i  qnelque  ohow  de  fixSk" 
eeptee  d'obUgfttlon  Tarient  &  I'mfini,  et 
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With  this,  the  general  langa^^  of  the  modem  cItU  [^1] 
law  ac4iords.  The  damsgee  resnldng  from  the  nos-pei^ 
fonoance  of  contracts  to  pay  money,  are  limited  to  the  infictioii 
of  interest  "  lutereet,"  says  Domat,  (c)  "  is  the  name  applied  to 
the  compensation  which  the  law  ^ves  to  the  creditor  who  is  enti- 
tled to  recover  a  sum  of  money  from  hie  debtor  in  defaolt."  So, 
too,  the  Soman  law :  In  Ixma  jidei  ooniracttbm  ttmms  ez  mora 

These  principles,  equally  recognized  by  onr  system,  are  em- 
bodied in  the  French  Code  by  a  positive  providon,  («)  the  correct- 
ness of  which  is  thus  supported  and  expounded  by  one  of  the 
ablest  commentators  on  that  law : — 


"  It  ia  oertdn  tbtt  th«  non-payineDt  of  nKmey  when  dne  nuiy  nose,  and 
oftoB  ftctnKQj  cmusea,  the  (Tediti>T  low  mach  beyond  the  legal  intereat  oa  tlie 
snm.  For  want  of  the  funds  on  the  receipt  of  which  his  calculationB  tre  made, 
he  nay  have  been  compelled  to  borrow,  Umadf^  and  to  anbrnlt  to  the  ezactiona 
of  the  UBQrer.  He  may  hare  been  prosecuted,  in  a  manner  calculated  to  destroy 
hia  credit.  Ha  may  have  been  ^ected  from  his  property ;  have  become  bank- 
rupt; hia  house  may  hare  gone  to  mln  tea  want  of  repair.  He  may  have  lost 
highly  advantageona  bargaJna, 

But  how  are  we  to  disMbnte  these  loses  according  to  their  real  cause,  and 
Sx  on  those  which  should  be  imputed  to  the  party  In  default  f  How  Is  any 
equitable  valuation  to  be  made  of  IhemT  Add  to  this  that  the  non-payment  of 
money  is  the  nioet  common  of  all  casee  which  gire  rise  to  damages,  and  we  shall 
perceire  that  the  peace  of  sode^  woold  be  harassed  by  this  infinite  multitude 
of  settlements,  and  the  litigation  that  wonld  result  ftom  them. 

The  law  prevents  this  by  declaring  that  the  damages  shall  never  ezoMd  \eg^ 
interest  fh>m  the  day  that  payment  becomes  dne;  and  this,  which  ia  a  species 
of  forfeiture,  may  often  be  advantageous  to  the  creditor. 

Whatever  may  be  the  daauge  that  he  has  eaffered  by  the  delay  in  reoeivlng 
his  funds,  whether  the  debtor  was  animated  by  malicious  or  even  ftaudulent 
motives,  the  creditor  cannot,  it  is  true,  demand  any  other  compensation  than 
legal  interest  on  Us  demaitd.  But  on  the  other  hand,  be  is  not  required  to 
prove  the  damaged  that  the  delay  may  have  caused.  And  this  pro- 
vision, which  fixes  the  measore  of  damages  for  non-payment  of  money  [286  ] 
at  legal  interest,  Is  ibtAded  on  a  prindpte  of  eqidfy. 

SUt.  hi,  til  v.,  g  1.  reftles  partlculiAres  an  oommeree  et  an 

L  88,  g  1,  F£  Da  nnr. ;  propter  eautionnsment 

moTsm.     L.  17,  g  S,  In  fine  eodem.  Ce*  dommaan  et  intMtl  lont  due. 

Si)  ArL  IIU.      Dam  lea  obtigationa  mdb  qne le  ereaodsr  «olt  tena  da  jnrtl- 

ta  boment  an  paiement  d'ane  cer-  fiar  d  auenne  perte. 

&ne  tomme,  lea  dommagca  at  int^rMa  H  na  aont  dm  que  dn  Jour  da  la  da- 

reaoltant  dn  retard  dang  I'exaantion  na  tnande,  excepts  dani  lea  eaa  06  la  loi 

Ib  que  dan*  la  condamna-  lea  fait  conrir  da  plain  droit.     Coda  C, 

lafiiteparlalol,aauf  lea  gllSS. 
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[CHAP.  vm. 


Jp  cases  of  the  non-perfbnnance  of  other  coatnota,  the  putj  in  defuilt,  u 
the  lessee  who  TioUtes  his  oontnct  of  letting,  or  the  trchitec*  who,  bj  hit 
ne^igence,  ooeea  the  destructioo  of  a  house,  must  b«  hUy  apprised  of  the 
uftture  of  the  loaa  th»t  maj  result  from  the  non-performuice  of  his  duty ;  whereas 
with  mone;  it  is  di&brent 

On  the  contrary,  the  engagement  to  pay  a  Bum  of  money  has  no  precise 
tdatioD  to  any  particular  damage ;  it  is  impossible  to  know  wliat  will  result 
from  its  noD-payment ;  it  it  imposaibla  to  tee  what  the  cradiler  will  lose,  oc 
how  much  lie  wiU  lose ;  whether  he  will  be  compelled  to  borrow — whether  he 
will  be  driren  from  his  house  and  reduced  to  bankruptcy — whether  his  husi- 
neas  or  his  credit  will  suffer;  it  is  impassible  to  predict  any  one  event  among 
the  thousand  which  are  possible,  and  which  depend  upon  the  situation  of  the 
creditor's  affiun. 

Honey  being  the  common  measure  of  all  things,  has  not,  like  other  things, 
any  peculiar  function.  It  takes  the  place  of  all  other  things.  The  loss  ez- 
perieQced,  then,  by  those  who  are  not  paid  at  maturi^,  is  at  divwufiod  at  the 
use  that  they  might  moke  of  the  money,  and  as  unforeseen  as  the  wants  from 
which  the  iojnij  might  arise.  They  are,  m  regard  to  the  debtors,  Uke  ftxluitous 
esses,  impossible  to  foresee,  aod  which  for  this  reason  thwr  obligation  does  not 
embrace."  (/) 


/)  TonilUer,  toI.  B,  liv.  8,  tit  8,  ch. 
De  I'Effet  dea  ObligatlonH,  230,  et 
»K/.  "  0  eat  pourtant  certain  que  le  d6- 
&ut  de  paiemeat  d'une  wmme  au  t«naa 
flxe  peut  causer,  et  cauM  aouvent,  sa 
oriaccier  det  pertea  fort  anpirieures  A 
llntdrM  Ugal  de  n>d  argent  Faate  de 
la  wmune  >ui  laquella  11  oonptait,  11  a  pa 
fitre  T^oit  i  empninlier  lui  mima,  et  il 
subir  la  loi  d'un  iisurier  avide.  II  a  jia 
■e  Toir  tradnit  en  joatiea,  par  nne  aebon 
qni  a  portA  nne  alteinta  nuntelle  i  eon 
orMlt,  Be  voir  exproprU,  faire  ikillite, 
rail  pirlr  la  m^ran  laute  de  moyeni 
poor  is  tiptttt,  menqaer  d«*  march^ 


i^i 


iparer,  menqa 

K,  A«b,  Ao..  *a 
"  Haia  eommeot  anigner  A  ee*  parte* 
lenr  veritable  canae,  et  dlacenier  oellea 
qui  dolvent  ttre  imput^ei  an  d6btteur  en 
tetardt  ConiineDt  en  Eilre  one  Af^na- 
tion  eqoitablel  Ajouter  h  cela  one  le 
diiaut  de  paiemeat  d'nne  Bonune  £ie  eet 
le  pim  frAqnent  de  too*  le*  ea*  qui  don- 
nent  lien  4  dei  dommagea  at  inteiAu,  et 
I'on  veira  que  la  paix  &  la  aoditd  s«ait 
troubUe  par  cette  mollituds  in&nie  de 
liqoidatioiii  dlffirente*  et  par  let  procei 
qm  en  lenient  la  euite,  La  loi  lee  pr»- 
vlent,  en  atatnaat  qae  le*  dommagee  et 
iDt^rdu  ne  poarroct  jaiDUs  eonaiiter  que 
dane  I'interet  1^1  oe  la  Bonune  i  eomp- 
ter  dn  ionr  de  la  demande.  (^eat  nue 
e«peoe  de  forfeit  qui  peut  eODTSnt  etre 
advantageux  an  cr^ancier. 

"Quelqueeoitle  dommage  qnll  touffre 
par  le  d«ant  de  rentrie  de  >ea  fond^  eoit 


contomaoe  affeeUe  on  ioema  dol,  le  erfr 
anoier  oe  peut  i  la  vititi  denander 
d'euCre  indemnity  qne  I'int^rM  l^al  dn 

Baa  argent ;  niais  aoeal  il  o'eat  paa  aa- 
•njetti  i  josttfieF  le  dommage  que  ee  i*- 
tardlnl  a  eauaA. 

"  Cette  dl^NwItloD  de  la  loi  qui  fixe 
rindemoit^  i  I'int^rAt  Ugal  6ee  BomaieB 
dnee,  eat  eneore  fondAe  aor  an  prindpe 
d'equltA  qnll  faut  dArelopper.      *     * 

"Aucontmre^  t'engagement  de  oenx 
qui  doiveot  une  Booiaie  d'argent  n'a  da 
lapport  prAcii  i  anenn  dommage  partl- 
ooller ;  on  ne  VMt  paa  ee  qni  doit  arriver 
laate  de  puement ;  on  ne  peat  prAvoir 
nl  ei  le  cieancier  en  Bouffrira  ni  ce  quit 
en  Bonffrira,  en  oaa  qn'il  ea  BooSre.  eil 
aera  forcA  d'empmnter,  ^11  a<K«  exproplU 
on  rediut  k  une  faillite,  a'il  SprouTera  dea 
perteB  dauB  son  crddit,  dan  son  commerce, 
on  tel  autre  frfnement  eatre  mllle  poa- 
^1«*  qui  dipenient  ds  la  aiCuation  dea 
affaires  dn  crteocier. 

"  L'argent  par  sa  nature  etant  le  priz 
commuii  de  biutea  lee  chuae*,  n'a  pas 
oomme  ellea  nn  mage  particulier.  Q 
tient  liao  i,  ehsonn  de  toutea  oellet  daut 
on  a  besoiD.  Lea  dommagat  qu'  £proa- 
Tent  cenz  qui  ne  sout  paa  Day£a  aa  term^ 
■ont  done  au»d.  djveruflfa  qu6  I'usage 
'  ent,et 

dommages  penvent  naltre.  lis  Bont,  i 
regard  deB  debiteors,  conune  dea  caa 
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And  it  Bhonld  be  bome  in  mind,  aa  Pothier  also  well  [336] 
remarks,  that  if  on  the  one  hand  the  creditor  cannot 
recover  any  thing  beyond  the  legal  interest,  so  on  the  other  hand 
he  is  not  pnt  to  any  proof  of  damage  whatever,  (g)  It  is  an 
arbitrary  aasessment  ot  damages  in  the  natnre  oi  the  Zeos  AquUia 
of  the  Roman  system.  He  can,  it  is  tnie,  recover  bat  the  legal 
rate  of  interest ;  bat  then,  on  the  otber  hand,  he  might  in  fact 
not  have  been  able  to  gain  any  interest  whatever,  dnring  the  time 
he  has  been  deprived  c£  hia  fdnda. 

"  It  is  a  dictate  of  natnral  jnatice  a^  the  law  of  every  civil- 
ized conntry,  ihat  a  man  is  boond  in  equity  not  only  to  perform 
his  engagements,  bat  also  to  repair  all  the  dsmagea  that  occrne 
nabiraUy  from 'their  breach.  Hence,  every  nation,  whether 
governed  by  die  civil  or  common  law,  has  established  a  certain 
common  measoie  of  reparation  for  the  detention  of  money  not 
paid  according  to  contract,  which  is  ngoally  cslcnlated  at  a 
certain  and  legal  rate  of  interest."  (A)  (1)  Bach  is  the  langaage 
of  the  Sapreme  Goart  c^  the  United  States ;  bat  it  is  to  be  t«Aen 
with  mnch  allowance.  The  thonders  of  the  early  chQrch(r) 
were  leveled  against  interest  and  nsniy  indiscriminately ;  and  np 
to  the  time  of  Henry  VilL,  as  we  are  told  by  Lord  Uans- 
field,  (^')  "all  interest  on  money  lent  was  prohibited  by  [387] 
the  common  law,  as  it  is  now  in  Soman  GaOiolic  oonn- 
tries."  {k)  lliis  atatnte  simply  provided  that  none  shoold  take  for 
any  loan  or  commodity  above  the  rate  ot  ten  poonds  for  one 
handred  poands  for  one  whole  year,  which  rate  was  redaced  to 
five  per  cent,  by  a  Babaeq^nent  statute,  pssaed  in  the  reign  of 
Qneen  Anne.  (Q 

Ibrtaiti  qntl*  n'ont  pn  preToIr,  et  qae  preMsti  ft  Juuaniit  AbM  nmonitratlng 

Kr  cette  nUon  leur  obligMion  na  ran-  with  s  Dutch  merchact  (gaiiut  taking 

UH  ptdnt."  iDteTMt:  " Frmei  gardt ;  rt/ut vaut dai^ 

(o)  So  »ftyi  the  oiril  codeof  LoDtilftns,  ■«;  [argent  mpeutpToduiredtt argent; 

"  Tba  dunagM  da«  for  delaj  in  the  per-  nwnnutt  numntwn  non  parit'    Tbe  bos- 

fbmuTice  uf  an  obligatioD  to  pa;  money,  tiliU'  of  the  charcb  was  founded  on  Ibe 

kre  called  lutere(t    The  sreditor  is  an-  prohibition  tu  theOldTeetaiauDt,  "  Thou 

Idllsd  to  th«*e  damagea  vithont  proTing  ■faallnotlendDponagurjto  tbjbrother.'    . 

any  loea,  and  wbateTer  lose  he  ma;  hare  —Dcvt.,  Chap.  XXIII.,  >.  19,  tO. 
Bvffercd  be  can  reeorer  no  more."— -^rt  U)  Lowe  «.  Waller,  Doitg.  186, 740. 

\Di.i.  (X)  See,alao,Rubuuon*.BIuid,S£urr, 

(A)  CurtlBv.  InneraritT,  a  fiixgord,  140,  1071,1086. 

(t]  SeeyolUtre'«arUcle,/atM<,inthe  (f)  12  Anne,  Stat  ^  a.  IS. 

Dietionnaira  FbHoaopblque,  whara  fas  ra- 

(1)  Ai  to  the  tkbllitj  lor  Interett  In  »  peenliar  com,  mo  D«tu  •,  Laniar,  2  /oaM 
iN.  a.)  L.WJ.  - 
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I  Bhall  eoneddn-  the  rnle  of  damageB  in  regard  to  promueory 
notes  and  bills  of  exchange,  Beparately.  (m)  In  regard  to  the 
former,  tlie  meaanre  of  damagee  being  fixed  at  the  rate  of  inter- 
eat,  if  the  cairency  at  the  time  and  place  of  paTment  be  the  same 
aa  at  the  time  and  place  of  contract,  it  wotdd  aeem  that  no  qnee- 
tion  could  arise ;  but  it  aometimea  happens  that  between  the  date 
and  matoritj  of  a  promissoiy  note  a  chaoge  tahee  place  in  the 
Talne  of  ttte  coin  or  coirencjr  in  which  it  is  made  payable,  eroQ 
in  the  same  conntrf.  Id  auch  a  case,  it  aeema,  in  Ebigland  the 
note  will  be  disduuged  by  a  dae  payment  in  any  coin  which  by 
law  is  made  of  equivalent  valne  at  l^e  time  of  payment  (n)  So 
again,  where  a  contract  is  made  in  one  coontry,  and  ia  payable 
in  die  cnirency  of  that  comitry,  and  a  aoit  is  afterwarda  bronght 
in  another  conntry  to  recover  for  a  breach  of  the  contract,  a 
qaestioD  often  arisea  aa  to  the  manner  in  which  the  amount  of  the 
debt  ia  to  be  ascertained,  whether  at  the  nominal  or  par  valae  of 
the  currencies  of  the  two  conntriea,  or  according  to  the  rate  of 
exchange  at  the  particular  time  existing  between  them ;  as,  for 
instance,  a  debt  of  £100  is  contracted  in  England  and  is  payable 
there,  and  afterwards  a  suit  is  brought  in  America  for  the  recov- 
ery of  the  amomit.  And  on  this  subject  there  is  considerable 
diversity  of  opinion  among  the  courts  of  this  countiy.    In  Kew 

Tori:  and  in  Uaesachasette,  it  has  been  distinctly  held,  that 
[2S8]  thedebtis  to  be  paid  according  to  the  par  and  not  the  rate 

of  exchange,  and  that  the  creditor  is  not  entitled  to  any 
allowance  on  account  of  the  difference  of  exchange  between  the 
country  where  the  suit  is  brought  and  the  country  where  the 
debt  was  payable,  (o)  While  on  the  other  hand,  Mr  Justice 
Washington,  on  the  Pennsylvania  circuit,  and  Mr.  Justice  Story, 
on  the  KaaBachnaetts  circuit,  have  both  held  that  the  creditor  was 
entiUed  to  recover  at  the  rate  of  exchange,  {p) 

«B;  story  on  Con.  of  Laira,  §81!;  on 
BiUi,  8  168  :  Warder  «.  Arell,  a  WomK 
,  .        .  .  yirg.  R.,  tSB,  383 ;  Searlght  ■.  Calbraith, 

pIetedivitioiio?>lIdlui]Hloiiiu  to  bills      *  Dail..  tiS  ;Btct»ah  v.  iivnt^r,  I  Coim. 
and  not«^  hy    the    lepante    tr«BtJus      R.,  408 ;  1  Browit'*  Ck.  K.,  Sit. 
which  he  has  presented  to  the  profewlon  (o)  Martin  «.  Franklin,  i  J,  R ,  I2S; 

on  these  enbjeotA  Beo&eld  v.  Day,  SO  J,  B.,  lOS;  Adams  s. 

M  Story  on  Notes,  g  890,  There  ih«      Cordii,  8  Pick.,  sea 


a  of  the  continental  Jnrlsta  will  be  (»)  Smith  «.' Shaw,  S  TTcmA.   Or.  a 

^ , ..._  w.-.j  w —  o.-     ji^^  „,  ^j  ,jg.  Q^^^  ^  Hf-'—  " 

SmnHtr,  (128.  See,  also,  I^nuise 
ker,  S  WJuai.,  101,  U7 1  Wood 
Waf^er,  1  Said.  R..  8BD  and  SOS ; 
on  HotM,  g  8M ;  Scott  «.  Beran, 


foond.     Case   of  the  Hiied  Honev,  Sir      Rep.,  1B7  and  103;  Grant  t.  Heal^,  3 
T.L^  Ti._..— r  n .._   -„    r.„  1  i^*i.> —       Sumntr,  (128.    See,  also,  I^nuise  v.  Bar- 
ker, S  W\eat.,   101,  U7l    Woodhall  «. 
Waner,  1  Bi^d.  R..  8BD  and  SOS ;  SUiiy 
•-  ■      ■       "         ,2JS.i 
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Utiere  is  also  a  Isi^  class  of  cases  where  the  amonnt  of  recov- 
ery depends  on  the  questioa  of  consideration  pud  for  the  Becurity, 
vhether  it  be  a  bill  or  a  note,  or  on  the  fact  whether  it  was  in 
vhole  or  part  given  for  the  aoconunodation  of  the  party  who 
saee.  (1)  "In  general,"  says  ISi.  Ohitty,  "  between  the  original 
parties,  or  a  holder  who  has  not  given  fiill  valae,  the  defenduit  is 
at  liberty  to  show  that  he  drew,  accepted,  endorsed,  or  made  the 
bill  or  note  for  the  accommodation  of  the  plainti^,  or  of  one  of 
them,  or  of  a  person  for  whom  he  is  a  trustee,  who  eidier  expressly 
ot  impliedly  aigaged  to  provide  for  the  bill ;  or  the  defendant 
may  ^ow  that  he  received  no  consideration,  mr  none  that  was  in 
point  of  law  adequate,  and  thus  may  entirely  defeat  the  action, 
<»-  reduce  the  clum."  (;)  Therefore,  where  the  defendant  ac- 
cepted the  bill  for  the  accommodation  of  the  plaintiff,  except  as 
to  a  part ;  and  where  the  plaintiff,  as  endorsee,  had  only  ad* 
vanced  a  part  of  the  money  made  payable  by  the  bill  accepted 
for  the  endorser's  accommodation,  neither  was  allowed  to  recover 
more  than  he  had  advanced.  («*)  But  the  consideration  of  thia 
Bobject,  in  troth,  appertwns  more  properly  to  the  right  of  recov- 
ery than  the  measore  of  damages ;  and  it  is,  moreover,  so  abmid- 
antly  discnseed  in  the  treatises  to  which  I  have  already  referred, 
that  it  is  only  necessary  here  to  advert  to  it.  ' 

It  seems  that  where  a  party  sells  a  note  for  a  valnable  consid- 
n^tioD,  there  is  an  implied  warrant  that  the  partdee  whose 
names  appear  on  it,  are  able  to  make  a  valuable  con-  [239] 
tract; (2)  and  so,  where  the  defendant  had  procured  a 

Aial,  18 ;  Del^al  ■.  Nkjlor,  1  Btng.,  (g)  OUtty  on  BUla,  8th  EngUah  edi- 

460;  Ekiua  v.  K  IndU  Co.,  1  P.  Wmt.,  Hod,  81. 

896;  Lett.  Wtlcuclu,  fi  Btrg.  d:  Raielt,  <r)  Dundl  «;  WillUnu,  a  Btark.  S,, 

48 ;  Cub  v.  KennioD,  11  Yutg,  814.  160 ;  WUteu  «.  ftoberta,  1  Ap.  R.,  lAI. 


(1)  Id  ui  action  by  tbe  maker  of  a  iiegotiabla  promiMory  note,  agninst  one  who 
liat  ttronghlly  n^otiated  it,  to  as  to  render  the  maker  liable  npon  it,  the  measure  of 
damages  ii  the  amoimt  of  tbe  note ;  and  proof  that  tbe  plainUff  haa  already  paid  the 
note  la  mmeeeesary.  Deoker  v.  Matthew*,  S  Ktn.,  818 ;  affirming  S.  C,  S  Sandf., 
489. 

(S)  In  an  aetion  to  reoover  the  damagea  nutained  by  the  plaintiff  by  the  aet  of 
tba  defendant  In  fraadnlenUy  tranifening  to  bim  a  promitaory  note,  m  a  valid  and 
anbdatdng  demand,  when  it  bed  been  in  fact  prerioasly  paid  and  canceled,  the 
nuaaare  of  damages,  la,  prunJ  faeit,  the  amonnt  of  the  note  and  int«re«L  The  abil- 
ity of  the  maker  to  pay  the  note  will  be  preanmed,  nnUl  the  ooutrary  U  provedL 
Heff  ».  ante,  la  Barb.  (N.  T.\  488. 
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nuDor  to  «adorafl  a  note  and  then  put  it  in  circnlation,  he  vas 
held  hable  for  its  amount.  («) 

In  the  United  Statee,  notee  are  freqaentl^  given  payable  in 
specific  articleB ;  and  on  inBtramente  of  tins  form  a  donbt  has 
arisen  whether  they  shonld  be  treated  a&  to  be  pud  in  monej,  or 
oa  contracts  for  the  deliTery  of  goods.  (1)  In  New  Yort,  notes  were 
given  in  this  form :  "  I  pronuse  to  pay  seventy-nine  dollars  and 
S&y  cents,  on  the  firet  day  of  January,  in  salt,  at  fonrteen  shillings 
per  barrel.'*  The  Supreme  Court  (/)  held  this  to  be  a  contract 
for  the  delivery  of  salt,  and  that  the  value  of  the  salt  was  the 
true  measure  of  damages ;  thos,'  45  barrels  and  ^  of  a  barrel  would 
have  discharged  the  note,  at  14  shillings  a  barrels ;  and  bo,  if  salt 
had  been  aaly  a  dollar  per  barrel,  at  the  time  specified  for  pay- 
ment, or  delivery,  the  same  quantity  would  diacbarge  the  note ; 
the  value,  then,  of  45  barrels  and  <f  of  a  barrel,  was  the  rule  ot 
damages.  The  Court  of  Errors,  however,  held  the  instrnment  not 
to  be  a  contract  for  the  delivery  of  salt  at  all  events,  but  intended 
to  give  the  party  his  election  to  pay  the  sum  expressed  in  money, 
or  in  salt ;  and  that  as  the  defendant  bad  neglected  to  avail  him- 
self of  the  privilege  of  paying  in  the  specific  article,  the  payment 
of  the  principal  debt  and  interest  must  give  the  true  measure  of 
damages ;  and  the  judgment  of  the  court  was  reversed,  (u)  Bo, 
too,  in  Connecticut,  on  a  promissory  note  to  pay  "  two  hundred 
and  fii^  dollars  in  brown  cotton  shirting  at  the  rate  of  thirty 
cents  a  yard,"  the  defendant  offered  to  prove  that  the  ehirtiug,  at 
the  time  and  place  fised  for  payment,  was  worth  only  twen^ 
cents  a  yard.  But  the  evidence  was  excluded  ;  the  court  hold- 
ing that  the  instrument  was  an  acknowledgment  of  a  debt  tor 

(t)   LoMdl   V.  Baker,  8   Mtl.,   U9;  ■£  JI.,  4W;  and  iiiTenn«WM,  HcDould 

ThnOl  B,  Nevell,  19  Fimt.,  !03.  «.  Hodge.  S  B»ym^>  7!  A,   Sfi.    In 

(f)  OImsou  v.  PinneT,  S  Couen,  16S;  BUiylsnd  it  has  bean  beld,  that  in  in 

R  C.  In  Error,  G  Weiut,  8SR.  ind  Clark  sctjan  for  breach  of  contr&ct  to  make 

^  PiDiiej,  1  Ootoeii,  681.  paj-ment  in  tobaoco,  the  plaintiff  ihall 


'     (tt)  A  rimtlar  contract  was  oomtmed  recover  the  value  of  the  tobacco  o..   . 

differenOj,  and,  acoordine  to  the  views  day  apDoint«d  for  payment.      Ly le 

<*  the  Supremo  Coart  of  New  York,  In  Lyle,  IHar.  S  J.,  KB, 
PetMUjlvsnia,  in  Edgar  «.  Bols,  It  Ary. 


(I)  Themeainre  of  damagei  Tor  the  vlobtionof  an  agreement  to  pa;  llfiOO  In 
wool,  at  20  cents  per  pound.  Is  fifteen  hundred  dollars,  and  not  t!i«  maricet  valua  of 
tbe  wool.  Trowbridge  «.  Eolcomb,  ^  Ohio  St.,  SB.  Id  an  action  on  a  due  hill,  pay- 
able in  flour  on  a  given  daj,  the  measure  of  damages  is  the  value  of  the  flour  on  the 
day  when  payment  should  have  been  made,    Davenport  v,  Welle,  1  Iota,  G9B. 
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the  Bam  named,  with  an  option  to  pay  it  in  a  certain  [240] 
way,  which  option  the  defendant  had  failed  to  take  advan- 
tage of;  and  that  consequently,  the  promise  was  to  be  regarded 
as  a  naked  agreement  to  pay  the  money,  (v)  And  in  Yermont  it 
has  been  recently  said,  "  that  in  that  State,  by  an  nointermpted 
aeries  of  decisions,  notes  payable  in  specific  article  of  property, 
after  the  time  of  payment  has  elapsed  seem  to  stand  much  in  the 
Bune  ccmdition  as  notes  payable  in  money,  except  in  their  lack  of 
netgotiabili^ ;"  and  the  plaintiff  was  held  entitled  to  recover 
nnder  the  money  connts.  (w)  Bat  a  note  given  in  Sooth  Carolina, 
"  to  deliver  to  the  plaintiff  or  order  such  nomber  of  barrels  of 
new  rice  as  will  amount  to  the  mm  of  two  hundred  dollars,  value 
received  this  day,  at  one  dollar  per  cwt" — was  held  to  be  clearly 
a  contract  for  the  delivery  of  rice ;  and  the  meaenre  of  damages 
was  held  to  be  the  value  of  the  rice  at  the  time  it  was  to  be 
delivered,  which  exceeded  considerably  the  value  fixed  by  the 
note.  (0)  In  New  Hampshire,-  too,  the  doctrine  is  maintained  in 
relation  to  notes  payable  in  specific  articles,  that  aAer  the  time  of 
payment  has  elapsed  the  obligMdon  of  the  maker  is  not  a  mere 
duty  to  pay  money,  bat  a  liaUlity  in  damages  fw  the  non-fulfill- 
ment of  his  contract,  (y)  In  Tennessee,  it  baa  been  decided  that 
Ike  measure  c^  damages  for  breach  of  a  covenant  to  pay  a  given 
sum  in  a  particular  species  of  paper,  as  Tennessee,  Alabama,  or 
Hie^ssii^i  bank  notes,  is  the  specie  value  of  snoh  notes,  accord- 
ing as  it  would  be  f(«-  the  intereet  of  the  covenantor  to  discharge 
the  obligation.  («)  The  court  saying, — "  Manifestly,  on  the  day 
the  payment  was  to  be  made  the  covenantee  might  have  dis- 
charged hinwelf  by  the  payment  of  one  hundred  dollars,  in  paper 
of  either  description  described  in  the  covenant;  of  course  he 
might  have  selected  the  least  valuable  bank  notes  mentioned.  If 
he  failed  to  pay,  and  broke  his  covenant,  what  injniy  would  the 
covenantor  sustain  thereby !  Certdnly,  only  the  valae  in  money 
of  the  article  in  which  payment  might  have  been  made.  As  the 
measnre  of  damages  in  covenant  consistB  in  the  value 
to  the  covenantee  of  the  thing  required  to  be  performed  at  [241] 
tiie  time  of  the  breach,  the  damages  in  this  esse  must  be 
de  specie  value  of  the  notes  in  which  payment  might  have  been 


(«)  Broob  K  BnlibaTd,  !  Chtai.R,  6S.  M  WUmq  v.Oeorg«,  10JV:K£.,44S. 

{«)  Perry  •.  SIDiU^  U  Vtrm.  A,  SOL  to)  Eam  v.  Hixon,  7  Emmkfvm,  St. 

(z)  PriM  oA.  Inrtrob^  Sarptr,  111, 


Digitized  .yCOOgle 


!54  ITOTBS    ABD    BILE&  [CHAP.  Vm. 

made,  and  in  wliich  it  would  Iiave  been  most  to  tiie  inters  ot 
the  covenantor  to  have  paid."  I  confeeB  this  seems  to  me  the 
most  correct  view  of  contracta  of  Qda  description.  In  Kissiewppi, 
it  has  been  held  that  if  a  note  be  given  for  depreciated  bank 
paper,  the  measnre  of  damages  in  an  action  on  the  note  ia  the 
valae  of  the  money  at  the  lime  the  note  wae  ^ven ;  the  bnrthen 
of  the  entire  proof  of  the  case,  howero*,  lying  on  the  defendant. 
I  cannot  see,  however,  that  thie  case  can  be  defended  on  principle ; 
nor  as  it  appears  to  me,  is  it  connatent  to  deny  a  par^  the  right 
to  specnlate  on  the  rise  of  a  given  species  of  paper,  as  he  wonld 
have  in  regard  to  any  article  of  merchandise,  (a)  We  shall  have 
occasion  again  to  advert  ta  this  sabject  when  we  come  to  treat  of 
sales  of  chattels. 

Having  thns  exhibited  the  mles  in  regard  to  promissory  notes, 
which  are  the  umpleet  form  of  legal  obligation,  we  tnm  now  to 
bills  of  exchange. 

If  the  bill  be  properly  an  inland  bill,  and  if  there  be  no  dif- 
ference between  the  cnrrency  or  rate  of  exchange  at  the  time  and 
place  where  the  bill  is  drawn  and  the  time  and  place  where  it  is 
payable,  then  the  measore  of  damage  is  the  same  as  that  we 
have  laid  down  in  r^ard  to  notes ;  bnt  in  regard  to  foreign  bills 
of  exchange  generally,  the  question  becomes  more  compHcated 
by  the  introdaction  of  the  element  of  re-exchange. 

The  general  role  is,  that  the  holder  of  a  bill  protested  for  non- 
payment, is  entitled  to  the  amount  of  the  bill,  re-exchange,  and 
chaiges. 

"'Ra-titshMage,"  a*,jnVr.CHdttj,(V)"ie  th«  expense  inctured  bj  tbe  bDl 
being  dishontwed  in  a  foreign  oovatrf  in  which  it  wta  payible,  tad  retanied  to 
the  oounby  in  vhich  it  ns  nude  or  endorsed,  ud  there  taken  np.  Tbe 
uQount  of  it  depends  on  the  coane  of  the  .exchange  between  the  counbiee 
through  which  the  biH  bu  been  negotikted.    It  is  not  necessary  for  the  plundff 

to  show  that  be  has  paid  the  re-exchange ;  it  anfficea  if  he  were  liable  to 
[24S}  pay  it;  but  if  the  jut;  And  that  there  waa  not  at  the  time  any  course 

of  re-ezdunge  between  the  two  foreign  places,  then  no  re-excliange  la 
recoTerable."((i) 

"B;  re-ezcbangd,"  saTB  Ur.  Justice  Sttny,  "  is  meant  the  smonut  Ibr  which 
a  bill  can  be  purchased  in  the  ooantij  where  the  acoq>taBce  is  mads,  drawn  on 


(a)  Walker  v.  Meek,  IS  An.  <t  Jf,,  496.  pie  of  the  right  to  redraw  Is  gone  into 

lb)  BilU,  ees.  at  larg&    Uelllah  v.  BimeoD,  S  S.  SlaeJc 

(e)  Bee,  slra,  De  Teitet  >.  Baring.  U  I7B,  SIS.     PoUard  v.  Herrlea,  8  J.  it  P.. 

Bui,  84S,  where  the  origin  and  pnnd-  S8S. 
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fiw  dnmr  or  endorwr,  in  the  cxninbj  wlwro  be  rwidM,  vbfofa  will  gire  the 
bolder  of  the  origiiuJ  bill  ■  aam  jtwrlj  equal  to  tbe  ftmotiDt  of  th&t  bill  U  the 
time  vben  it  ought  to  hare  been  paid,  or  when  he  ia  able  to  draw  the  re-ex< 
change  bill,  together  with  his  neoesBai;  expeoBes  and  InterMt,  fbr  thai  Is  pre- 
dself  the  antoDnt  which  the  bolder  is  entitled  to  reodve  and  which  will  iadem. 
m^  hiu  tot  ita  non-pafmeat"  (d) 

The  qneeUou  of  re-exchange  nsnally  arises  in  regard  to  the 
dravers  andendoTBers;  for  the  acceptor  is  not,  upon  doq- payment 
of  the  bill,  ordiDaril  J  liable  to  the  holder  for  anj  thing  more  than 
the  principal  snin,  and  the  ezpenseB  of  Uie  protest  wiUi  interest,  (e) 
Bot  if  he.  has  ezpreealy  or  impliedly  agreed  with  the  drawer,  or 
with  any  endorser,  for  a  valoable  ooouderadoa,  to  pay  the  bill  at 
its  maturity,  and  has  fuled  to  do  bo,  and  the  drawer  or  endorser 
has  been  compelled  to  take  up  the  bill,  and  pay  damages  and 
other  expenses  neoesBarily  incurred  thereby,  he  may,  perhaps,  be 
compellable  fiilly  to  indemnify  the  drawer  or  indorser  for  all  &e 
dam^fe  and  expense  bo  paid  by  him,  on  account  of  the  breach  c£ 
his  contract.  {J') 

The  subject  of  re^xchange  ia  very  differently  treated  in  En- 
gland and  in  the  United  Statee.  The  rate  which  the  holder  is 
entitled  to  recover,  depends  in  the  former  country  on  the  actual 
course  of  exchange,  as  proved  at  the  trial ;  while  in  this  comitry, 
witli  that  leaning  to  a  fixed  role  which  we  shall  have  occaai<m 
again  to  notice,  when  speaking  of  the  subject  of  insurance,  the 
amount  of  re-^change  is  generally  regulated  by  positive  statutory 
provision.  (7) 

To  obtain  a  correct  appreciation  of  tMs  branch  of  our  [2^] 
law,  it  is  necessary  to  consult  those  treatises  which  are 
^cially  devoted  to  it ;  and  I  shall  therefore  content  myself  here 
with  a  brief  examination  of  a  few  of  the  cases  which  have  been 
dedded  in  this  country,  anid  a  reference  to  the  statutory  provisitma 

(d)  Story  on  BIOm.  4M.  that  the  aoeeptor  b  not  liable  for  re~ez- 

((}  Bowen  «.  Stoddard,  10  Mkt,  ttS.  diange.  Watte  «.  Riddle,  8  Watti,  M5. 
Kevman  v.  Qoae,  I  LouMma  .dMutoJ  {g)  Ur.  Chitty,  Is  hi*  Treatiu  on  Billi, 

K,  MS.  18B  and  Sa7,  ■nggats  the  ezpediencf  of 

(/)  Story  on  KOi,  I  >9S.    Chl^  on  a  fixed  rale  aaaTngoQa  to  thoM  adopted 

BUii^  fart  S,  ch.  tL,  MM  to  US.    Wool-  by  the  Statea  of  ear  Didon ;  and  among 

My  e.  De  Crawford,  S  Qamp.  44B.     Na-  eertain  partiei  oonneoted  with  tbe  trade 

]der  B.  Schneider,  IS  Eatt.  4ia    BaTley  between  England    and  Eart  India,  the 

OB  Kile,  eh.  ix.,  lu ;  Biggi «.  lindiay,  nilject  li  rmilatad  by  a  reaolntion  of 

1  Craittk,  kOO ;  Boven  «.  Stoddard,  10  the  Bart  In£a  Trade  Comadttee,  fixing 

Mtt.,  B7B ;  Potbler  de  Change,  llfi,  117.  all  eharge*  at  U  p«  eent    CHXtj  on 

It  hai  been  deeded  In  PeuwylTanla,  Kll%  <H. 
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of  the  TarioiiB  BtateB ;  in  mitHtig  which  it  should  be  bone  in 
miiid  that  tiheee  Btatates  have  no  extra-territorial  operatitni.  Thus 
it  has  .been  held  in  Hassachnsetts,  that  the  Btatnte  of  Mtuno 
which  enacts,  that  in  an  action  on  a  bill  of  exchange  drawn  or 
indorsed  in  that  State,  but  payable  ont  of  it,  and  proteeted  for 
non-payment,  the  holder  shall  recorer  three  per  cent,  damages  in 
addition  to  the  coatenta  of  the  bill  and  interest, — does  not  entitlQ 
the  holder  to  recover  those  damages  in  a  snit  against  the  acceptor 
in  the  courts  of  Hassachnsetts.  (A) 

The  dedre  to  establish  a  fixed  role  in  the  matter  of  re-ex- 
change, manifested  itself  in  this  coontiy  at  an  early  period  of  odt 
colonial  history.  In  Penneylvania,  as  far  back  as  the  year  1700, 
the  le^slatnre  enacted,  that  if  any  person  within  that  province 
shonld  draw  or  indorse  any  bill  of  exchange  npon  any  person  in 
England,  or  other  parts  of  Europe,  and  the  same  shonld  he 
retained  nnpaid,  with  a  legal  protest,  the  drawer  and  all  con- 
cerned ehoold  pay  the  contents  of  the  bill,  with  twerUjf  j>^  cent, 
adaance  for  the  damage  thereof,  in  the  same  epede  as  the  bill 
was  drawn,  or  current  money  of  that  province,  equivalent  to  that 
which  was  first  paid  to  the  drawer  or  indoreer.  (»)  So  in  Massa- 
chusetts, the  old  rule,  founded  on  usage  (since  modified  by 
statute),  was  to  allow  on  all  foreign  bills  drawn  go.  England,  and 
probably  also  upon  any  part  of  Europe,  ten  per  cent  as  damages 
in  heu  of  re-exchange.  (J) 
In  Kew  York,  the  original  usage  was  to  allow  twentr^  per  cent 

damages,  in  lieu  of  re-exchange,  on  all  bills  drawn  on 
[244]  England  or  any  part  of  Europe.    Bi  an  action  brought  in 

New  York,  on  a  bill  drawn  by  the  defendant  on  a  liver- 
pool  house,  indorsed  to  the  plaintiff,  and  protested  for  non-pay- 
ment, the  plaintiff  claimed  twenty  per  cent  damages,  and  interest, 
together  with  two  per  cent  for  the  difference  of  exchange,  it 
being  two  per  cent,  above  par  when  the  defendant  was  notified 
of  the  non-payment  of  the  bill.  But  die  claim  of  the  indorser 
was  refdsed,  notwithstanding  relianoe  was  placed  on  a  usage  of 
the  Chamber  of  Commerce.  Spencer,  J.,  said,  "^e  right  to 
recover  damages  on  the  protest  of  a  foreign  bill  of  exchange  rests 

ih)  flaka  *.  Foatcr,  10  Mtt,  EST.  pMMd,fiiIiiglliedsiiiagM»t  tenner eml 

()  See  F^aMli  e.  TU^<r  et  oL.  Anb-  Brows  •.  Van  Brum,  8  DMm,  M4,  H6. 

Ur.  t7S,  and  H«ndri«ln  «.  Fmnklln,  4  {J)  Orinuhaw  *.  Bcndar,  fl  Matt.,  167, 

/.  A.,  lis.    Ib  Rbode  bkad,  M  Mriy  u  ISl.lSa. 
1148,  Bn  aot  of  dndlu   porport  wm 
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■with  D8  on  immemorial  commercial  neage,  sanctioned  by  a  long 
conrse  of  jndicial  decision.  •  *  It  is  presnmed  that  our  rule  to 
allow  twenty  per  cent,  on  the  protest  of  a  foreign  bill,  was 
originally  coextensive  with  the  rule  established  in  Pennsylvania, 
and  that  the  same  reasons  induced  both  rnles.  The  twenty  per 
cent,  was  in  lien  of  damages,  in  case  of  re-ezchange,  and  because 
there  was  no  course  of  exchange  from  London  to  !New  York,  and 
to  avoid  the  constant  fluctuation  and  uncertainty  of  exchange." 
After  saying  that  the  usage  of  the  Chamber  of  Commerce  was  too 
recent  to  alter  the  rule  of  law,  he  clc«ed  by  stating,  "In  my 
opinion  the  twenty  per  cent,  is  in  lieu  of  all  claim  for  damages  in 
such  cases ;  and  the  claim  for  the  difference  in  the  price  of  the 
bills  cannot  be  sapported,  and  therefore  it  most  be  deducted  in 
this  case.*'  (£) 

In  a  subsequent  case,  however,  in  the  Conrt  of  Errors,  {I) 
though  the  twenty  per  cent,  was  allowed,  the  rule  in  regard  to 
the  earn  on  which  it  was  assessed  was  altered.  The  court  decided 
that  the  holder  of  a  bill  of  exchange,  drawn  here  on  England  and 
protested  tiiere,  was  entitled  to  recover  the  contents  of  the  bill  at 
fAa  rate  ofeeeohatiffe  on  England  ai  tke  imte  of  the  return  of  the 
dishonored  bill  and  notice  given  to  the  drawer,  and  that  the 
twenty  per  cent,  damages  and  interest  were  to  be  calculated  on 
this  amount,  as  the  principal  sum,  and  not  apon  the  fixed  par  of 
exchange.  The  judgment  of  the  Supreme  Court  was  reversed, 
but  no  reasons  were  assigned,  {m) 


It)  MaT(iiiii.1VsiikHn,  4/.  A,  lis. 

m  Onvt»  V.  DMh,  18  J.  A,  J7. 

(m)  Mr.  Chancetlor  Kent  haa  atated 


xliv.,  lis  1 

The  AmericaD  Joriet  for  July,  1829, 
vol  IL,  79.  coQtalDi  >□  bitereitJng  article 
on  the  (abject  of  Dsmoges  on  BUls  of 
EzeiiBDg*.  It  itAta  the  differenoe  be- 
tween Cba  syit^m  of  re-excbsnge  in 
force  in  Great  Britain  and  France,  and 
that  of  arbitrerj  damngeg  adopted  in  the 
United  States,  and  dlecusees  varionB 
qaesdons, — whether  the  Enropmo  or 
Atveriean  *yaten]  i>  the  beat ;  whether 
the  want  of  a  uniform  law  on  the  aubieat 
in  Uie  different  States  U  an  evil ;  and,  if 
•o,  In  what  mwiner  it  ahonld  be  redreaaed. 
An  able  report  «a«  loade  oa  the  anUcct 
bj  Hr.  Verplanek  lo  the  House  of  Rep- 
reaentatJTea  of  th^  Untted  States,  in 
March,  1SS6,  m^ntainlng  the  right  of 

17 


Cooereei  to  oootrol  the  anhject,  nmng 
the  unportanee  of  establishing  a  anifuna 
rule,  and  Btrongly  eonteadiiig  for  the 
rule  of  actual  re-exchange  as  opposed  to 
that  of  arbitrary  damages. 

"  In  fcot,"  says  the  report,  "  this  prin- 
ciple is  the  only  one  which  can  perfectly* 
and  under  all  circumstances  and  fluctua- 
tions of  exchange,  aeaure  anything  lite  • 
bJr  eompcnsation  of  the  loss  sustained 
by  the  holder  of  a  diabonured  bill,  with- 
out the  hazard  of  one  pnrty  being  some- 
tirnes  hut  partially  paid,  or  the  other 
oppressed  wiih  the  payment  of  unequal 
and  ruinous  damages.  ■  ■  "  If  this 
principle  be  adopti^d,  no  yalid  reason 
appears  why  arbitrary  damngeB  should 
be  added.  If  prorlsion  be  made  for  the 
substantial  hlmlment  of  the  engagonent 
of  the  seller  of  the  bill,  and  if  he  acted 
in  good  faith,  the  requiring  any  addi- 
tional sum  as  a  mulct  or  penalty  far  the 
bilore  of  some  other  person,  is  OBcltai 
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[245]  We  have  thus  far  considered  the  subject  of  damages 
and  re-exchange  on  biUs  protested  for  non-payment  The 
same  general  principles  govern  the  case  of  bills  protested  for  non- 
acceptance.  "  On  failure  of  the  performance  of  the  engagement 
that  the  drawer  wiU  acc^t,"  says  Mr.  Chitty,  (»)  *'  the  drawer  of 
a  bill  will  immediately,  and  before  the  time  specified  in-  the  bill 
for  payment,  be  liable  to  an  action,  not  only  for  the  principal 
sum,  but  also  in  certun  cases  for  interest,  re-exchange,  and  costs, 
as  a  consequence  of  the  bill  not  being  honored."  This  was  deci- 
ded as  early  as  tiie  year  1T65,  (o)  and  again  by  Lord  Mansfield,  {p) 
oa  the  ground  that  what  the  drawer  had  undertaken  has  not  been 
performed,  the  drawer  not  baring  given  the  credit  which  was  the 
ground  of  the  contract }  and  the  same  point  was  held  in  an  action 
by  the  endorsee  ag&inst  the  endorser,  (q)  each  endorser  being 
considered  as  a  new  drawer.  It  had  been  decided  in  bankruptcy 
to  the  same  effect  at  ao  earlier  day  :  {r)  and  the  rule  in  this  coun- 
try is  the  same.  («) 
[246]  In  Xew  York,  the  damages  in  cases  of  protest  for  non- 
aeoeptance,  are  by  statute  fixed  at  the  same  rate  as  for  non- 
payment.   This  was  the  rule  before  the  statute,  {f) 

"Wten  a  bill  is  drawn  in  Alabama,  payable  at  a  place  without 
its  limits,  neither  interest  nor  damages  can  be  recovered  of  the 
acceptor  upon  its  dishonor  without  proving  the  law  of  the  place 


■nd  nnjust,  and  u  recent  ezampln  in 
Bome  of  our  cities  have  proved.  )Uky  be 
of  the  most  dangcrouB  coosequencee,  and 
overturn  the  credit  of  muiy  a  fair  trader 
vho  had  made  the  wnplert  vrMigemeatA 
to  meet  all  his  engagemeata." 

(n)  Bill^  216. 

(o)  Bali.  M.  Priu»;   Bright  *.  Porrier, 
269. 
■  (p)  Milford  V.  Uajor,  Dovglan,  04. 

Cq)  BallingalU  t.  Gltwter,  S  Eatt,  481. 

(rj  Macarty  v.  Bwrroir,  8  •SJratue,  949, 
of  wbich.B  fuller  report  1*  given  in  Chii- 
ton  ».  Whiffin,  S  IVi/wa,  17. 

(«)MaaoiiaDd8mede6*.  FranUin  <f  of., 
8/.  R.,  208;  and  again  in  Weldon  «p. 
Buck  a  aL.  i  J.  R.,  144. 

In  France  the  rule  appean  different. 
On  the  proteat  for  non-aweptanee,  the  oh- 
Hgatlon  of  the  partiea  indebted,  aayi  Par- 
deeana,  Court  dt  Droit  Oommtrdid,  Part 
IL,  Tit  IV.,  chap.  It.,  aee.  7,  vol  2,  424, 
la  cither  to  pay,  to  depomt  the  amount, 
or  to  giveaeourity.  "  Lorsquail  (la  per- 
■onne  pouwuivie)  donne  una  cantion, 
yxg,ie  inffiMnte,  on  ^u'il  conugue,  le  por- 


teurn'a  pluajuaqn'i  reebeanee  de  droits 
i  emrcer  ni  oontre  lui  ni  centre  leaautrea 
aignataires  de  la  lettrc  pour  eiiger  qulla 
dounentun  semblable  cantionnement.  on 

Ju'ils  reml>oiitaetit,paroeque  robligatioa 
va  co-debiteun  etant  alternative  da 
payer,  ou  de  donner  caution,  I'un  d'enz 
etalt  Libre  de  ehoiair  le  mode  qui  leur 
couTenolt   pour  acqnitter  la  detta  ds 

And  there  are  trace*  of' tome  dmilar 
or  analogous  cnstom  in  England.  In 
Bright  V.  Punier,  the  defendant  offered 
to  prove  a  commercial  uaage  not  to  pay 
till  protest  forpaynm/;  and  In  Bullen 
Misi  Prina.  page  286,  it  Is  said,  "  When 
the  bill  w  returned  protested,  Uie  party 
that  draws  the  bill  U  obliged  to  answer 
the  money  and  damages,  or  to  ^m  tecH- 
rityto  antmer  tht  tamt  brmnd  *ta,  wiUiin 
double  the  time  the  Gnt  bill  ran  for." 

(1)  See  Bevisor's  notes  to  the  82d  Sec- 
tion, 1  R  S„  771,  The  point  ttob  ex- 
pressly decided  in  Welden  tt  aL,  v.  Bock 
tt  al.,  4  /.  S.,  144;  and  the  HUD«  is  the 
rule  iu  England. 
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of  payment  as  to  sach  damages  and  interest.  But  it  is  no  objec- 
tion that  interest  and  damages  for  non-payment  are  incladed  in 
the  same  entry  of  judgment,  irithoiit  specifying  the  amount  of 
each  separatety.  («) 

Some  points  still  remain  to  be  noticed,  which  have  a  common 
application  to  bills  and  notes.  We  shall  hare  occasion  hereafter 
to  consider  the  principles  which  govern  the  allowance  of  interest, 
in  a  separate  place ;  it  is  sufficient  to  say  here,  that  the  general 
mle  is,  that  though  tlie  law  does  not  always  imply  a  contract  on 
the  part  of  the  debtor  to  pay  interest  on  the  sum  he  owes,  («)  stLU, 
in  the  case  of  a  biU  or  note,  interest  is  usually  recoverable  from 
die  time  it  becomes  due ;  and  a  bill  or  note,  payable  at  a  certain 
day,  carries  interest  from  that  day,  unless  the  non-payment  at 
the  appointed  time  was  occasioned  by  the  negligence  of  the 
holder,  {in) 

"We  shall  have  occasion  hereafter  to  see  that  the  English  [24T] 
coorts  are  less  disposed  to  allow  interest  than  those  of  this 
country ;  and  in  accordance  with  this  disposition,  it  appears  that 
tliere,  when  interest  is  not  made  payable  by  the  bill  itself,  the 
jnry  are  not  bound  to  give  it ;  but  it  rests  in  their  discretion  to 
award  it,  (1)  if  they  are  of  opinion  that  the  delay  of  payment  has 
not  been  occasioned  by  the  fault  of  the  holder.  And  so  in  a  late 
case  they  refused  it  where  a  promlBscHy  note  had  been  overdue 
thirty  years ;  and  the  court,  on  motion,  would  not  increase  the 
verdict  by  ^ving  it.  (») 

A  party  who  guaranties  the  due  payment  of  a  bill  of  exchange 


SleeQin  >.  P<Mn«rT,  6  Oranek,  SSI ;  Cui- 
aoQ  V.  Beggs.  1  STCord,  STl. 
(m)  Du  Bellmz  v.  Urd  WaUrpsrk,  1 

_,. j:  .  -    .      -0<«.**y..  l«i  B»Da  t..  DiImU,  Mood. 

X>eBeTaBlai  p.  Pulkr.S  ii.,  4SS,'  Walker      d:  M..  2£8i  Arnott  *.  Renfern,  8  Sing., 
».  ConiUble.  1  Bm.SPvU.,  80T.  SSS ;  Cnlton  v.  Bragg,  IS  Eatt,  82S;  3 

(w)  RobtDson  «.  Bland,  2  S-utt.  lOTT  ;  Bivg.,  SSB ;  Hlggins  v.  SBrgentpS  Bam. 
I«Dg  V.  Stone,  t  Man,  ds  Ry.,  Id;  Bann  A  Ora,  341;  Page  «.  Newman,  R  Barn. 
*.  DalieU,  Mood.  A  M.,  328 ;  Greenleaf  v.  i  Ora.,  STS ;  6  Bing.,  880.  See,  also, 
KeUogg.SJfiMi.ii., see;  Cooleyv.RoM,  Chitty  on  BUIh,  ch.  n.,  662,  ttuq.,  and 
t  Mau.  A,  SSI;  Halting!  v.  Wiswall,  B  oaees  there  cited,  and  Starbie  on  EtI- 
Mai.,*66i  Fodenv.Sharp,  4/.  A.,  188;      denee,  TU.  Billa  of  Ezeliange,  Dam^M 


(1)  tf  the  Jnrj' award  IntOTMt  on  a  bill  dlBhonored  for  nan-aaaeptance,thorateof 
IntcrMt  [ffoper  to  be  allowed  U  that  wMsh  prcTaili  at  the  plaoe  where  the  Ull  wta 
dnwn.     Qibba  *.  Fremont,  SO  £n^.  L.  it  E.,Si5;  B.  0.,iS»A,ii;   11  Jur.  820. 
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bj  the  acceptor,  is  liable  for  interest  npcoi  it  if  it  be  not  paid 
■wban.  doe.  (y)  (1) 

8cane  othOT  decisions  have  been  made  apoo  tbe  eabject  of  the 
amount  of  recovery,  ir^ich  it  may  be  proper  to  notice.  An  en- 
dorser vlio  is  Boed  on  his  endorsement,  and  snbjected  to  costs, 
cannot  recover  those  costs  against  the  maker.  He  can  only  have 
the  amooat  of  the  note  and  interest ;  («)  "  because,"  says  ^e  Su- 
preme Court  of  New  York,  "  if  the  endorser  of  a  note  be  dnly 
fixed,  he  oug^t  to  pay  it  withoat  being  sued ;  uid  if  he  finds  it 
more  convenient  to  delay  taking  up  the  note  until  he  is  prose- 
cnted  to  judgment  and  ezecutiou,  the  drawer  ought  not  to  pay 
for  that  convenience.  *  *  The  mere  fact  of  drawing  the  note 
does  not  imply  a  promise  to  save  tbe  payee  harmlesB  from  all 
costs  and  charges  that  he  may  be  snbjected  to  as  endorser.  ISiere 
must  be  a  ^cial  promise  to  save  harmless  before  the  payee  can 
call  upon  the  drawer  for  costs  accrued  by  the  default  of  tbe 
payee  (endorser)  himself."  In  a  suit  against  the  endorser,  tlie 
fees  of  protest  are  a  proper  charge,  (a)  And  an  endorser  who  has 
paid  the  note,  can,  it  seems,  recover  the  costs  of  protest  agunst 
the  maker,  {h) 

On  the  same  principle  it  has  been  held  in  England, 
[248]  where  an  accommodation  acceptor  was  sued  by  a  hon^fide 
holder,  that  as  he  ought  to  have  paid  it  when  demanded, 
he  could  not  recover  the  costs  against  the  party  who  hod  improp- 
erly endorsed  it  to  the  holder,  (c)  80  also,  the  acceptor  of  a  bill 
with  ftmda  who  has  failed  to  pay,  is  not  liable  for  the  costs  of  a 
suit  against  the  drawer.  (cJ)  And  the  endorser  of  a  bill  is  not 
liable  for  the  costs  of  a  suit  by  the  holder  against  the  acceptor, 
nor  for  commissions  paid  on  the  collection  of  the  money,  (e)  In 
like  manner  the  endorser  of  a  r^pilar  bill  who  has  been  sued  by 
an  endorsee,  is  not  entitled  to  recover  from  the  acceptor  his  costs 

(y)  Ackennon  p.  Ehrensperger,  Ifl  M.  (A)  Morran  v.  RainUel,  7  Oraaeh,  3TB. 

d  Walt.,  9S.  (e)  Bleaden  «.  Cbarlei,  T  Sing.,  618. 

(i)  S^peoD  *.  Oriffln,   9  J.  JL,  131.  Bee  tliU  caw  commeDtod  on  In  Asanj  ». 

See,  «lao,  SUele  «.  Savyer,  7  JfOord,  Lery ,  10  Jf.  4  W.,  8C1 ;  RoaahKThomp- 

4£6,BiuIRiohmTdw>D«.PanieU,l  JTCbrc^  eon,  1  Jf.  <t  JC,  487. 

IBS,  to  tli«  Btme  f<Aat  as  Sampson  v.  (d)  Bornirell  e.  Mitchell,  I  C!»nn.,  101. 

Griffin.  (a)  Bangor  Bank  c.  Hook,  6  GmttUaf, 

(a)  UerrlU  •.  Benton,  10  Wmt^,  116.  174. 


(1)  Bat  he  1*  not  Uabla  for  «m(i  of  a  «dt  sgalnrt  tlu  maker.    Tbt  Woodrtoek 
Bank  •.  Downer,  VI  Ft,  Ua 
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in  8fich  action.  (/')  Bnt  a  party  who  makes  or  endorsee  or  accepts 
an  accommodation  bill  or  note  is  regarded  as  a  surety,  and  can 
chai^  the  party  for  whose  benefit  his  signatare  is  given,  with 
the  costs  of  a  suit  for  the  collection  of  such  note  or  bill  if  he  be 
compelled  to  pay  it.  So  the  accommodation  acceptor  of  a  hill 
who  is  sued,  can  recover  his  costs  of  the  drawer,  (ff)  And  bo  it 
has  been  held  between  the  accommodation  endorser  of  a  note  and 
the  maker,  (h) 

If)  Dftwion  «.  lloi^n.  9S.i  C,  «ie.      Baker  v.  Martin  Adm'x,  8  Barb.  8.C.IL, 
{a)  Joii<«  n.  Brooks,  4  Taimt.,  164.  SS4 ;  and  Me,  poU,  Chap.  XL,  Of  Pria- 

<*)  Hnbbl;  «.  Brown,  IS  /  £,  70 ;      dpal  end  Suretj. 
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TEE  UBASURS  OF  DAHAOES  IN   ACTIONS   UPON    POLICIES    OF 
INSUKAKCE. 


Uorlne  Iiuaranae — partial  IO0 — toUJ  losi — gaierftl  avenge— the  prinoiple  of  arbi- 
trerf  rexanueratioa — Fire  loBuanee — life  Inearanee. 

Ths  contract  of  insoraQce  aeanmeB  Torioue  forms  known  tinder 
the  general  heads  of  Uarine  Insurance,  Fire  Insnrance,  and  Life 
Insurance.  (1)  The  sabject,  forms  a  necessary  part  of  a  treatlBe 
on  the  law  of  damages ;  bnt,  at  the  same  time,  as  it  baa,  like  the 
matter  of  the  last  chapter,  been  fully  treated  of  in  the  separate 
works  devoted  to  this  particnlar  branch  of  jurisprudence,  it  would 
he  improper  here  to  do  more  than  give  a  general  outline  of  the 
subject  ' 

Marine  inaurcmoe. — Marine  insnrance  is  defined  to  be  a  "con- 
tract of  indemnity  in  which  the  insurer,  in  consideration  of  the 
payment  of  a  certain  premium,  agrees  to  make  good  to  the 
assnred  all  losses,  not  exceeding  a  certain  amount,  that  may 
happen  to  the  subject  insured,  from  the  risks  enumerated  or 
implied  in  the  policy,  during  a  certain  voyage  or  period  of 
time."  (i)  (2) 

({)  Dner  on  Uuine  Inatmuce,  vol  1,  GS ;  HiMltou  •.  Mendee,  %  Burr.  1210. 


(1)  The  right  to  recover  ttpon  a  contract  of  tDBBTaaae  ia  eommeiuiirate  -with  the 
loea  aetaaQj  BnBtained.  Anj  evidence  eondaclng  to  show  the  loei  leea  than  that 
chdmed,  Is  admieuble.  The  doctrine  rdatiTe  to  mitigation  of  damage*  has  no  appli- 
cation to  BDoh  a  ease.    Franklin  Fire  loBiiranee  Comp.  v.  Hamill,  6  OiU  {Md.),  BT. 

(S)  On  a  policy  of  marine  insaraaoe  againet  the  nnial  perils  of  the  seas,'  the 
astnred  may  re<!OTer  for  damage*  to  hla  own  veusl,  soffered  tLrongfa  a  collidon  with 
another  tbbkI,  although  such  colllaion  happened  remotelj  tbroogh  the  neglect  of  the 
oSeers  or  crev.    Bat  he  caimot  reeorer  a  sum  avarded  to  be  p^d  b;  hia  Tend  to 
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Li  England  this  contract  retains  more  nearly  its  ori^nal  and 
proper  character  as  a  contract  of  indemnity  measured  by  the 
actual  loss  j  hnt  in  the  United  States  it  has  been  very  materially 
modified  by  the  introduction  of  varions  arbitrary  niles ;  among 
which  the  most  prominent  are  the  deduction  of  "  one  third  new 
for  old,"  (J)  the  doctrine  of  abandoment  for  constnictive  total 
loflB,  and  the  principles  adopted  in  tlie  settlement  of  general 
arerages.  There  is  no  branch  of  the  law  in  which  the  mle 
of  compensation  has  been  made  so  mnch  to  yield  to  that  [250] 
of  arbitrary  remuneration,  if  it  may  be  bo  called,  in  other 
words,  the  principle  analogous  to  that  of  the  Zeto  AguUia  of  the 
XEoman  law,  by  which,  instead  of  an  inqniry  into  the  exact  cir- 
cnmetancee  of  the  particular  case,  a  fixed  rate  or  proportion  is 
determined,  by  which  the  recovery  in  all  instances  is  governed. 

The  losses  for  which  the  insurer  becomes  liable  £b11  under  one 
of  these  three  heads : — 

Partial  Loss ; 
Total  Loss;  or 
General  Average. 

Partial  loas  is,  as  its  name  implies,  a  partial  destruction  of 
the  thing  insured. 

A  ToUd  loB8  occurs  where  the  thing  insured  is  physically 
deetroyed  or  rendered  valueless ;  or  where,  nnder  the  doctrine  of 
constructive  loseea,  the  deterioration  is  bo  great  as  to  authorize 
the  insurer  to  abandon  and  demand  payment  as  for  an  actual 
physical  total  loss.  (1) 

(j)  "nili  U,  hoverer,  common  to  the  Engllth  tyitaa. 


the  oTDen  of  the  other  colliding  Teuel  fbr  the  damtgei  of  the  latter  iniUIiied  by 
the  colliuon.  The  Osaeral  MatuAl  laiaraoee  Company  •.  Sherwood  14  £lw.  301 ; 
revetuiig  a  G ,  1  Blattkf.  O.  0.  AUl;  Halthevi  v.  The  Howard  InNranse  Com- 
pany, I  Stm.  (if,  T.),  9 ;  reversing  S.  C,  18  Barb.  tSi ;  De  Tnui  r.  Salvador,  4 
Ad.  (t  £  iW,  But  compare  Kelson  v.  The  SnfTolli  InaumnM  Compaay,  8  CuA. 
{Mau.),  477,  where  the  contrary  doctrine  was  held. 

A  boat  taenred  struck  a  rock  and  snnk.  The  insurer*  werented.  The  wagesand 
provinonl  of  the  crew  dnring  the  detention  were  not  allowed  to  be  eotimated  as  a 
port  of  the  damages.    Hay  v.  The  I>elaware  Ineurance  Company,  19  Ptnn.  Bt.  S12. 

(1>  Sec  Forbes  v.  The  Mannfkoturers'  Insurance  Company,  1  Qrat/  (Jfou.),  SSI. 
As  to  memorandom  articles  aefiuiJ  i^frwrf  ton  is  said  to  be  neceoaary  Us  enable  the 
{nonred  to  reeover  for  a  total  lou.  Depeyeter  v.  The  Sun  Hntnat  Ineumnoe  Com- 
pwy,  17  Barb.  {N.  T.),  806 ;  Mavone  v.  Hadden,  S  C.  B.  80.  . 

If,  however,  nteh  goods  are  by  perils  of  the  sea,  reduced  to  (och  a  oondltion 
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General  aoav^  or  coDtribntion  in  general  average,  is  that 
stun  which  on  anj  eacrifice  of  a  part  of  the  intereeta  at  riak  for 
the  joint  benefit  of  all,  becomes  due  from  the  other  pardes  to  the 
adventure  to  make  up  for  the  aacrifice.  (1) 

"With  these  broad  lines  of  division  in  view,  it  will  not  be  dif- 
ficult to  understand  to  what  extent  the  contract  of  insurance  is 
one  of  indemnity,  and  how  &r  it  lias  departed  from,  its  original 
signifi  cation ;  bat  we  should  first  notice  the  exceptions  in  the 
contract  itself. 

The  American  policies  on  vessels  generally  contain  a  declara- 
tion, that  "  no  partial  loss,  or  particular  average,  shall  in  any  case 
be  pud  nnlesB  amomiting  to  five  per  cent"  or  some  similar 
claose ;  and  the  cargo  policies  have  an  aoalogooB  proviaiou,  (i) 
defining  the  extent  of  the  onderwriters'  liability.  By 
[251]  these  clanses  it  will  be  seen  that  in  a  luge  class  of  cases, 
no  partial  loss  whatever  is  to  be  paid,  and  in  others,  none 
nnlees  amounting  to  a  certain  portion  of  the  whole  value  insured. 
In  the  former  case,  to  found  a  claim  for  recovery,  the  subject  at 
risk  must  be  totally  lost.  And  as  to  what  constitutes  a  totfd  loss, 
many  very  interesting  cases  have  been  decided.    Bat  this  inquiry 

i^)  llefoUowuiglBtlieolaaMnfen'ed  front  ateragtv,ndrrtm»ty  per  eaiU.,unUm 

to  ID  tli«  text  aa  it  eiistB  in  the  New  York  general;  sud  eiigar,  flax,  fUz-6e«d,  and 
policies:  MmoituiDinL — It  i*  agreed,  bread  are  warranted  by  the  aBaored /rx 
that  bar,  bandle,  rod,  boop  aod  aheet  from  averagt  wndtr  uwnper  teat.,  laUat 
iroD,  wire  of  all  kinds,  tin  platea.  steel,  generid;  and  coffee  in  bags  or  bulk,  pep- 
madder,  Bumao,  wickerware,  and  willow,  per  in  bags  or  bulk,  and  rice,  fr»t  from 
manu^tured  or  otlierwise,  salt,  gnln  of  average  vuder  ttn  per  cent,,  untai  general. 
all  kinds,  tobacco,  Indian  meal,  fhilts  No  damage  to  be  allowedfor  goods  in- 
(wbetherprei(erTedDrotherwise),clieee«,  jnred  bj  spoltlog,  aoleat  earned  bv  Uie 
dry  teh,  vegptablea  and  rooU,  rags,  immediate  contact  of  sea-water  with  tho 
liempeo  yarn,  bags,  cotton  bag^ng.  and  articlea  damaged.  In  caM  of  partial  loaa 
otb-r  articles  ueed  for  begs  or  bagging,  b;  sea  damage  to  dry-goods,  cutlery,  or 
pleasnre  carriages,  boasebold  furnitnre,  otlier  hurdware,  tlie  loss  shall  be  ascer- 
ikins  and  hides,  mudcal  instrumenta,  tained  by  a  separation  and  sale  of  the 
laoking-glasaes,andallotberurticlettli»t  portion  only  of  the  contenta  (^  tlia 
•re  perishable  in  their  own  nature,  ar«  packages  so  damaged,  and  not  other- 
varTanttdbylAeaimredfnefromateraga,  wise;  and  the  same  praetjcc  shall  obtMn 
tinie*i  general ;  hemp,  tubaceo  Kerns,  as  to  all  other  mercbandiae,  as  far  aa 
matting,  and  caeaia,  except  in  boxei,yr<«  practicable. 


t^at  they  could  not  be  reitored  to  the  assured  ia  tbelr  original  character,  at  tbe 
original  place  of  lluAr  dc«tin«lioi],  this  ia  a  totol  losL  Uavone  v.  Badden,  i  O. 
B.,  80. 

(1)  See  sato  adjustment  of  general  average  in  various  coses,  Meeker  v.  Enemm, 
11  La  Ann.  l(A;  Nelson  v.  Belmont,  fi  i)u«r  (^.  K),  310;  Lee  «.  Orinnell,  A.,  400 ; 
Greely  tr.  The  Tretnont  Insurauce  Company,  9  Cuth.  {Hon.),  ilB ;  Klmldc  v.  H<dmes, 

20  Pom.  bl  see. 
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18  foreign  to  our  present  subject  It  is  only  necessaiy  to  observe, 
that  onlees  ibe  injniy  cornea  up  to  the  limit  fix:ed  by  the  policy, 
the  insured  can  claim  no  damages ;  he  can  have  no  remunera' 
tion  or  compensation  for  any  loee  lees  than  that  reciaired  by  the 
contract. 

In  regard  to  partial  loeaee,  the  allowance  of  one  third  new  for 
old  is  the  most  important  arbitrary  limitation  of  the  amount  of 
relief  which  nsage  hag  engrafted  on  the  policy.  In  case  of  a 
partial  lose  on  the  ehip,  the  nnderwriters  are  nominally  liable  on 
the  &ce  of  their  contract  to  pay  for  the  actual  damage  sustained. 
But  it  is  coneddo^  that  where  old  timbers  or  other  materials  are 
replaced  by  new,  the  vessel,  when  repaired,  is  better  than  she 
was  before  the  damage  was  sustained.  And  accordingly,  it  is 
held  that  the  assured  must  himself  bear  a  part  of  the  expense  of 
the  repairs.  (?)  Says  Mr.  J.  Stoiy,  {m)  "  If  the  difference  between 
the  value  of  the  vessel  before  the  damage  and  after  the  repairs, 
were  to  be  ascertained  in  each  particular  case  by  actual  inspec- 
tion, there  would  be  no  end  of  controvermee ;  and  therefore 
gfflieral  usage,  which  the  law  follows  as  founded  on  public  con- 
venience, has  applied  a  certain  rule  to  all  cases."  Hiis  rule  is, 
"  that  the  assured  shall  pay  one  third  part  of  the  expense  of  labor 
and  materials  necessary  to  make  the  repairs,  and  shall  recover 
only  two  thirds  of  the  underwriters,  it  being  ccwudered  that  in 
general  the  ship  is  better  by  the  amount  of  one  third  of 
the  expense  of  the  repairs.  This  allowance  is  called  the  [252] 
deduction  of  one  third  Tiewfor  old."  (») 

The  Supreme  Court  of  Hassachosetts,  speaking  of  this  rule, 
have  said,  "That  it  is  arbitrary  and  operates  in  some  cases  un- 
justly, giving  to  the  insured  more  or  less  than  a  full  indemnity, 
to  whidi  (mly  he  is  entitled  by  the  policy.  The  rule  originated 
from  the  usages  among  merchants  and  underwriters,  probably 
from  the  great  difficulty  of  aacertaining  the  actual  loss  without 
firet  repairing  the  damage  done  or  estimating  the  cwt  of  re- 
pairs." (p) 

We  have  already  had  occasion  to  notice  (p)  that  though  the 
plaintiff's  loss  has  been  made  good  by  charitable  c<mtribntions, 
his  claim  for  legal  relief  is  not  thereby  prejudiced ;  and  there  are 

([)  PhtmpaoDliuiinno«,ToLU.,19l.  (o)  BrlDley  «.  ITfttloiWLl  Ina.  Co.,  It 

(m)  Feele   «.  Merchmbf  loe.   Co.,  S  Jfft.,  19B. 

Mann.  27.  (ji)  AtUt,  S«. 
(n)  PhUlipi  OD  iDEonuiw,  vol  U.,  197. 
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other  ca«e«  where  he  has  been  allowed  remnneratioii  beyond  his 
poeitive  lose.  So,  it  is  no  defense  to  ed  action  for  a  partial  loes 
oa  a  policy  of  marine  insarance,  that  the  expense  of  the  repairs 
for  the  amonnt  of  which  the  loss  is  churned  was  covered  by  a  loan 
made  by  the  correspondent  of  the  owner  on  a  bottomry  of  the 
vessel,  and  that  the  bottomry  loan  was  realized  by  anch  corre- 
Bpondent,  after  the  eabseqnent  total  lose  of  the  vessel,  ont  of  an 
insnranoe  effected  by  him  on  hk  bottomry  interest,  and  no  part 
of  the  loan  was  ever  paid  by  tlie  owner,  (g) 

In  case  of  total  loea,  it  has  been  settled  that  die  assured  can 
abandon  to  the  nnderwritera,  and  claim  payment  of  the  Bom 
insnred.  This  doctrine  was  not  introduced  into  the  law  of  inBor- 
ance  ontil  long  after  the  contract  was  familiarly  known  to  com- 
merce, and  is  very  differently  implied  in  different  commercial 
comitries.  Li  the  United  States,  whenever  npon  a  disaster  taking 
place  the  thing  insured,  after  making  the  deduction  of  one  third 
new  for  old,  is  found  to  be  damaged  more  than  half  its  value,  the 
assured  can  abandon  to  the  nnderwritars  and  claim  a  total  Icea. 
In  other  words,  instead  of  being  entitled  to  a  compensation  for 
the  actual  damages  sustained,  he  may  recover  the  whole  value  of 
hie  interest  at  risk.  This  rule  in  a  modified  form  prevails  in 
France,  and  generally  on  the  continent ;  bnt  tlie  English 
[2{>3]  law  firmly  maintains  the  more  salutary  doctrine  that  no 
abandonment  can  be  sustained  unless  the  thing  assured  is 
injured  to  its  full  value. 

In  the  United  States,  the  same  principle  of  arbitrary  remnner* 
ation  is  applied  to  claims  made  on  the  underwriters  in  the  nature 
of  general  average,  or  wherever  a  eacriflce  is  made  for  the  com- 
mon benefit  The  interests  generally  in  jeopardy  in  these  cases 
are  the  vessel,  freight,  and  cargo ;  and  when  the  sacrifice  is  to 
be  made  good  in  general  average,  the  valnes  of  these  subjects 
are  to  be  airivod  at  as  forming  the  basis  of  computation.  It  seems 
to  be  well  settled  in  this  country  that  the  value  of  the  cargo  is  to 
be  arrived  at  by  taking  the  invoice  prices,  instead  of  instituting 
any  inquiry  into  the  market  value ;  and  this  also  applies  to  cases 
of  partial  or  total  Lose,  (r)  The  vessel  and  freight  are  of  more 
fiuctuating  and  uncertam  value.  The  actual  worth  of  the  vessel 
diminiehes  during  the  voyage,  with  each  day's  wear  and  tear ; 
and  the  value  of  the  freight  is  also  diminishing  by  reason  of  the 

Iq)  Read  «.  Hntnal  Safety  Ini,  Co.,  8  (r)  Le  Roj  v.  United  lui.  Co.,  1  J.  R., 

Sanjford,  A  a  A,  M.  848. 
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wages,  proTisions,  and  expenses,  which  are  in  a  constant  state  of 
diflbnrsement  to  earn  it  In  New  Yoric,  to  arrive  at  the  valoe  of 
the  vessel,  one  £^  of  its  value  at  the  time  of  stuling  is  deducted ; 
and  the  freight  contributes  on  one  half,  and  is  contributed  for  on 
the  whole,  is)  And  this  principle  of  arbitrary  valuation,  though 
the  rate  or  proportion  may  differ,  preruls,  we  believe,  luiiver- 
ealiy  thronghont  the  United  States,  {f) 

It  may  be  proper  to  add,  that  this  arbitrary  remtmeration  has 
been  greatly  extended  by  the  general  adoption  in  this  country  of 
the  practice  of  valuation.  It  has  become  habitual  to  value  the 
thing  assured  in  the  policy ;  and  these  valuations  fix  the  basis  of 
recoveiy,  and  forbid  inquiry  into  the  actual  damage  sustained, 
aolesB  the  over-estiniate  is  bo  great  as  to  induce  a  belief  of  fraud. 

We  have  already  bad  occasion  to  notice  the  exceptions 
to  the  rule,  that  legal  compensation  is  only  given  for  actual  [  264  ] 
injury,  which  have  been  introduced  into  this  branch  of  the 
law.  (w)    It  is  only  necessary  here  to  remind  the  reader  of  them. 

JFirs  Inturanee.  When  we  torn  to  the  subjects  of  fire  insu- 
rance, we  find  that  the  policy  retains  much  more  nearly  its  orig- 
inal character  as  a  contract  of  indemoiiy.  In  thiB  branch  of  tiie 
great  buanese  of  ineurance,  the  practice  of  valuation  is  unknown ; 
the  doctrine  of  abandonment  has  never  been  introduced  ;  and  the 
right  to  recover  depends,  in  all  cases,  on  the  actual  loss  snstained, 
to  be  proved  in  the  particular  instance,  (v)  (2) 

(t)  This  was  the  rule  l^d  dovn  In  the  enl  Average  Is  to  be  Moertalned  by  » 

ta»e   of    Leaveaworlb    d   Delafield,   1  dedaetion  ofone  JiirdufthegniMfrdghti 

Oainti,  618,  uid  luu  been  uted  on  ever  HoDipbreyB  «.  Union  In*.  Co.,  S  Mama, 

iaee.     The  principle  boa  been  recently  4E0. 

Bomevbat  Bbakea  by  Judge  B«tu  In  the  M  Ant;  Ui. 

Diatiict  Court  of  the  United  Btatea.  The  (>)  An  interaiUng  dluanion  of  some 

Mutual  Safety  lot.  Co.  u.  The  George,  Important  points  on  the  measure  of  dam- 

ToL  8  Lb7  Beportw,  sei,  (1)  to  wbi«h  age*  tn  oaaea  of  inwrance  agaiDit  fire, 

here,  however,  tt  la  only  neemiary  to  villbefoundin  theopinionoftheleerned 

call  attention  tliua  brieSy.  Chief  Justice  of  the  Superior  Court  of 

(<)  So  in  Haaaohoaottj,  It  I>  held  that  New  Tork,  In  l^urent  v.  The  Ghatliam 

the  oontribnl'irj  value  of  freight  in  gen-  Ftre  Ins.  Co.,  1  Sail,  41. 

(1)  «nc«  raport«d  OhoO,  11, 167. 

(2)  Where  by  the  term*  of  a  polloy  of  buuranoe  upon  goods  oontained  in  the 
public  stores,  tlie  nndenrrltera  agreed  lo  make  good  unto  the  assured,  all  suoh  loss 
as  should  happen  to  the  goods  by  fire,  "  to  be  estimated  aMording  to  the  true  and 
aotoal  cash  vain*  of  tlM  property  at  the  ttoe  the  loes  should  happen,"  the  measure 
of  damages  iaBwh  value,  notwiUkstandiiigthe  dntiea  upon  the  goods  have  not  been 
paid  or  secuMd.  Wolfe  v.  Th«  Howud  InanrMoe  Co.,  8  BM.  (ilT,  T.),  688.  Ware- 
honsaraen  and  vharfingera  Titli  -rhom  good*  are  deported,  have  an  insurable  iat«r- 
ett  in  suoh  goods,  although  there  has  been  do  previous  authority  to  Insure  given  by 
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In  Ireland,  ihe  geaexti  mle  in  cases  of  fire  ingnrance  has  been 
tliDB  laid  down  in  a  csae  where  a  mill  and  machineiy  were  injured 
by  fire.  The  court  directed  the  jniy  to  a&j,  "  wfa&t  state  of  re- 
pairs  the  machinery  was  in,  what  it  would  cost  to  replace  it  by 
new  machinery,  and  how  mnoh  better,  if  at  all,  tiie  mill  in  which 
the  machinery  was  placed  would  he  with  the  new  machinery 
than  it  was  at  the  time  of  die  fire ;  the  difference  to  be  dedncted 
from  the  entire  expense  of  pladng  tiiere  such  new  machinery."  (10) 
lliis  rale  has  been  adopted  in  this  conntry,  in  cases  where  the 
property  is  injured  and  repaired  so  as  to  replace  it  finhstantially 
as  it  was  before  the  accident  (»)  But  in  cases  of  total  deetroc- 
tion,  much  confn^on  appears  to  exist. 

Hr.  Qreenleaf  lias  sud,  (y)  th^  the  actoal  lou  is  to  be  ascer- 
tained by  the  expense  of  restoring  the  property,  withont  any 
dedaction  for  the  difference  of  value  between  the  old  and  new 
materials ;  and  on  the  other  hand,  an  effort  was  recently  made  in 
Uassachnsetts,  in  a  suit  on  a  fire-policy,  to  introduce  the  analogies 
of  marine  insnrance ;  the  defendants  inBieting  on  dedacting  from 
the  estimated  cost  of  a  new  building,  the  difference  in  volae 
between  the  old  and  sneh  new  building.  The  property  had  been 
totally  destroyed,  and  a  different  building  had  been  erected 
on  the  premises.  In  this  case  both  these  roles  were  re- 
[255]  jected ;  the  court  saying  as  to  the  latter,  with  great  justice, 

that  it  was  not  supported  by  any  authority  or  principle.  . 
They  also  refused  to  sanction  the  principle  lud  down  by  Mr. 
Oreenleaf,  saymg,  that  if  It  were  followed,  the  assured  in  some 
cases  would  recover  more  than  an  indemnity,  and  much  more 
when  the  building  is  dilapidated  and  out  of  repairs ;  that  the 
imderwriters  are  liable  only  to  pay  a  fwr  indemnity  for  the  loss ; 
and  that,  whatever  the  rule  might  be  when  the  building 
insured  is  partially  injured  by  the  peril  aaeured  against,  it  has  no 
application  to  cases  like  the  present,  where  the  btulding  is  totally 

(w)  Vuiee  «.  Forter,  1  iWiA  Oirt^         (x)  Brinley  t.  He  Hatioul  lumnuiM 
CaHt,51;  S  BUphtiuf  y.  P.,i06i.  Co.,  11  J/rt.,  19S. 

(y)  S  QreeDlesf  on  Et.,  §  407. 

the  real  ownen,  nor  sn;^  noUee  givea  to  them  of  «ach  intiirMice ;  and  tbe  Insurer* 
sro  entitled  in  incb  a  eaae.  to  recover  from  the  InBuranee  offiee  the  full  valiie  of  the 
good*  deatrojed  by  firG.  Hey  are,  hoireTCr,  Uable  to  aoconnt  to  the  tnia  owner* 
for  the  eieea  of  the  money  reeelved  beyond  the  amount  of  thdr  own  charges  in 
rap«otofniahgood&  Waters  v.  He  Mona^3h  Ufe  i  Eire  Itis<anniee  Co.,  Si  Sag. 
L.AS.,n6. 
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destroyed  and  to  be  replaced  by  a  new  one ;  and  tliey  proceeded 
to  Bay,  "If  the  mle  laid  down  in  Vance  v.  Foflter  were  applied, 
the  jury  mnst  ascertain  by  the  estiniates  and  opiniooB  of  wit- 
neases,  the  amoont  of  the  expenses  of  a  new  building,  and  they 
moat  eBtimate  the  valnd  of  the  old  boilding  in  order  to  ascertain 
the  difference,  if  any  there  be,  between  the  new  and  old.  We 
ean  perceive  no  nse  in  requiring  this  double  estimate ;  for  when 
the  plaintiff  is  only  entitled  to  recover  the  amount  of  the  value  of 
the  hoilding  destroyed,  the  estimate  of  the  cost  of  the  new  bnild> 
ing  ifi  nselras.  We  are,  therefore,  &f  opinion  that  there  is  no  rale 
of  damages  applicable  to  the  present  case ;  and  that  in  all  cases 
where  no  mle  of  damages  is  eBtablished  by  law,  the  jury  are  to 
decide  npon  the  qoeatiou,  and  that  to  their  decision  there  can  be 
no  l^al  exception."    And  a  new  trial  was  ordered.  (3) 

I  see  no  ground  on  which  this  decision  can  be  maintained. 
To  say  that  a  contract  of  insuraDce  is  a  contract  of  indemnity, 
and  at  the  same  time  that  there  is  no  mle  of  damages  whatever, 
and  that  the  jnry  are  to  dispose  of  the  matter  absolutely,  seem 
very  contradictory  propowtions.  Nothing  can  be  more  dangerous, 
in  casee  of  insurance  above  all  otherB,  than  to  leave  the  matter  to 
the  uncontrolled  arbitrament  of  the  jury-box.  It  is  well  known 
that  owing  to  th^  defimdants  in  insurance  cases  being  in  this 
country  always  corporate  bodies,  there  eziBts  an  extreme  laxity  in 
the  verdicts  rendered,  imd  a  very  great  disposition  to  slxetch  the 
justice  of  the  case,  so  as  to  save  individuals  from  loss.  What 
then  more  penlons  than  to  leave  an  issue  of  this  kind  to  the 
absolute  difipoBition  of  the  jury  t  And  the  decirion  appeara 
the  more  reniu'kable  because  the  case  of  Vance  v.  [256] 
Foster,  offers  a  clear  and  simple  mode  of  arriving  at  the 
desired  result  with  accuracy  and  safety.  The  court  say,  "  We 
perceive  no  wm  in  the  double  estimate."  The  utility  of  it  is  two- 
fold. In  the  first  place,  to  secure  the  great  object  of  not  leaving 
the  matter  to  the  loose  and  unguarded  decision  of  the  jury  ;  and 
in  the  secimd  place,  becanse,  no  practical  man,  whether  mason, 
or  bnilder,  or  juryman,  has  any  means  of  arriving  at  the  value  of 
an  old  or  second-haiid  building,  save  by  this  very  double  estimate. 
He  Gist  calculates  what  it  would  cost  to  put  up  such  a  building 
originally,  and  th^i  how  much  it  has  been  deteriorated.  And  it 
is  only  by  this  two-fold  process  that  justice  can  be  arrived  at.    It 

(()  Brinley  n  Tbe  ITatloiMl  lu  Co.,  11  XtL,  IBS. 
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is  a  legal  eolecism  to  call  the  continct  of  insnnince  a  contract  of 
indemnit/,  if  verdicts  npon  policies  are  to  be  govemed  hy  the 
Tincontrolled  discretion  of  the  jury.  This  reasoning  would  not  be 
admitted  even  in  a  common  case  of  treepase  free  &om  malice.  If 
a  bnilding  was  deetrojed  hj  ordinuy  n^igence,  would  a  jtuy 
ever  be  told  that,  without  being  govemed  by  any  estimate  of  its 
valae,  they  are  the  sole  masters  of  the  subject  i  Nothing  is  more 
importiuit  than  to  rednce  this  branch  of  oar  law  to  system ;  and 
nothing  short  of  extraordinary  difficulty  in  laying  down  a  mle, 
difficnlty  vastly  greater  than  any  esiatiDg  in  cases  like  this,  shonld 
warrant  a  court  to  shnffie  off  the  matter  on  the  jury.  The 
tribunals  of  Massachusetts  have  long  been  so  eminent  for  their 
learning  and  sagacity,  that  it  is  with  unaffected  deference  that 
any  writer  ehoold  venture  to  differ  from  them.  Still  I  cannot 
persuade  myself  to  refrain  from  this  criticism. 

For  a  more  complete  understanding  of  this  branch  of  our 
subject,  the  reader  is  referred  to  the  various  treatisee  devoted  to 
this  particular  branch  of  the  law.  But  I  cannot  quit  it  without 
expressing  the  opinion  that  the  principle  of  arbitrary  remunera- 
tioD  has  been  carried,  in  this  country,  to  a  very  dangerous  extent. 
It  certainly  removes  difficQlttes,  lessens  the  labor  of  all  psTties 
concerned  in  the  inquiry,  and  may  perhaps  be  sud,  on  the  whole, 
to  do  justice ;  but  on  the  other  hand,  it  is  the  business  of  the  law 
and  her  officers  not  to  shun  bnt  to  grapple  with  difficulties ;  it 
hardly  becomes  the  dignity  of  jurieprudence  to  declare  its  inability 
to  do  right  in  the  particalar  instance ;  a  rough  average  of  ju^ce 

is  far  from  satisfactory  to  the  enitor  who  snffera  gross  haxd- 
[257]  ship  in  the  individual  case,  and  as  applied  to  the  subject 

of  technical  or  constructive  totid  lose,  the  fixed  mle  holds 
out  infinite  temptations  to  frand  and  litigation,  (a) 

It  has  already  been  stated  that  nice  questions  often  present 
themselves,  as  to  the  amount  and  character  of  the  testimony 
neceesary  to  prove  damage  ;  and  in  no  branch  of  the  law  are  they 
more  perplexing  than  in  insurance  cases.  We  shall  have  occasion 
to  recur  to  the  snbject  when  treating  of  evidence.    I  shall  at 

(a)  It  it  EOperflnoai  to  uuae  Hit  lead-  New  TorV,  Ij  tiov  enrlcliliig  our  UbM- 

ine  SngUib  and  French  antlion  on  the  tIm  ;  and  I  na^  alM  be  allowed  to  itato 

■ubject  of  thig  chapter,  or  Mr.  Pbilllps'a  the  pleaanre  aod  benefit  that  I  have 

work,  Thich    is    eqn^j  well  known;  reeeivod  from  the  yetr  able  work  of  M. 

bat  I  can,  with  propriety,  mention  the  Autidr, — SdvUiffiniralde    ' 
leanied  tr«atl»e  wilb  whloh  Mr.  Daer,  of 
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present  conteot  inyeelf  with  referriag  to  the  jadicioos  langaage 
of  Hr.  Justice  Story.  (J) 

Life  Inguranee.  Contracts  of  aasorance  on  livee  form  another 
veiy  important  division  of  this  branch  of  our  sabject.  "Where 
the  policy  was  taken  out  on  the  life  of  a  third  person,  it  was 
originally  said  that,  like  marine  and  fire  policies,  it  was  a  mere 
contract  of  indemnity ;  that  if  not  damnified,  the  plaintiff  conld 
not  recover ;  and  so,  where  the  creditors  of  Mr.  Pitt  had  effected 
an  insurance  on  his  life,  and  their  debts  had  been  sabseqnentlj 
paid,  it  was  held  that  they  conld  not  pscotot.  (c)  Bat  this  case 
has  been  overmled ;  and  it  has  been  decided  by  the  Exchequer 
Chamber  that  a  contract  of  life  assurance  is  a  mere  contract  to 
pay  a  certain  sum  of  money  upon  the  death  of  a  person,  in  con- 
Bideration  of  the  payment  of  certain  preminms ;  that  it  is  not  a 
contract  of  indemnity ;  and  that  the  termination  of  a  creditor's^ 
interest  before  the  death  does  not  defeat  the  recovery,  {d)  (1) 

(h)  Rogen  V.  UenliBnlBB'  Ins,  Ca,  1  (i)  Dslby    •.  lodis  A   London    Life 

Bbrry,  BUS.     8m  ftlw  poit.  Chap.  XXT.  AMnnnea  Co.,  1 B  C.  B.,  S6B ;  aS  Etig. 

{a)  Godule    v.  Botdero,   9  Eatt.  72,  L.  i  K,  S13;   19  Jar.,  lOU ;   S  Coat. 

citad,  with  approbalion,  in  Tjler  v.  .Stoa  Lm,  61. 
nr«  Idi.  Ca,  J9  TFmi,  BBS. 


(1)  In  a  nitt  on  %  polioj  of  iMoraiiM  by  irUah  £1000  vm  to  be  paid  to  the  rep- 
rMentadve*  of  the  awured  tn  cue  of  his  death  by  r^way  seoident  and  a  propor- 
ttonate  part  of  that  ttaa  to  him  b  cate  of  b»  injury  by  inch  aoddent,  it  wa*  held 
not  to  be  ft  true  tneMore  of  dunagea  to  aMwne  the  nun  Inmred  aa  the  ralue  of  the 
Ufe,  and  to  eaUmat*  a  pnportloDate  Mun  for  the  injury  nutahied.  In  inab  a  case, 
though  the  anured  eao  recovvr  for  tb«  penaual  ezpente  and  pain  cauied  by  tb« 
injury,  be  ia  not  ^entitled  to  damages  for  the  loss  of  time  or  profits  oooasioned  by  it. 
Theobald  V. Tbe  Railway  pH»^ger^A«ai«nce  Co.,  2S£'flf.I^  SB.,ili\  \OBxek., 
M;  IS  Jut.,  S8S. 

A  poliey  npon  lift  la  in  Ua  uatuM  an  Innmnaa  npon  tlie  beaafita  vbiob  viU  or 
may  result  to  the  aMored  IrotD  tbe  contluoance  of  tbe  life ;  and  in  that  reqteet  ia 
like  an  Innmnce  npoo  profita.  MUler  «.  The  Eagle  Life  A  Health  Imuranee  Ca,  2 
S.  D.  Bmith'i  {N.  Y.)  0.  P.  R.,  268. 
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CHAPTER    X. 


HEASUBE    OP   DAMAGES    UPON    THB    BBEAOH    OP   CONTRACTS 
FOR  THE  SALB  OF  PERSONAL  PROPBRTT. 


Boman  Law— General  rule  aa  against  vendor  I^  the  differenee  betweaa  the  oontract 
price  and  the  valae  of  the  artiele  od  the  day  fixed  for  deliverj — Hov  far  thl« 
role  it  modified  by  payment  of  the  prlee  In  adTance— Exatnlofttdoa  of  the  doci- 
llom — As  agalnit  vendee,  the  whole  prVoe  may  be  recovered,  al^iDngh  the  article 
be  not  delivend — Rules  of  the  modem  CtvU  Law-'HoIinaens — Pothier — Uea- 
SOTB  of  damage*  agBlnst  vendor  npon  brea«h  of  warranty,  ia  the  difference 
between  the  value  of  the  article  as  warranted,  and  lis  valne  aa  delivered. 


Wb  now  approach  the  consideration  of  a  large  clase  of  cases  fal- 
ling under  the  head  of  the  common-law  action  of  assumpsit, — 
that  of  contracts  for  the  Bale  of  chattels  or  personal  property. 
These  contracts  may  be  broken,  either  completely,  by  the  vendor's 
neglect  to  deliver  the  article,  or  by  the  vendee  refusing  to  pay 
the  price ;  or  partially,  by  the  article  proving  different  from  some 
warranty  made  in  regard  to  it  at  the  time  of  sale.  GeneraUy 
it  may  be  said  that  these  agreements  famish  their  own  measure 
of  damages ;  in  other  words,  that  coorts  of  justice,  without  dear- 
ing  to  fix  any  arbitrary  rate  of  remuneration,  endeavor  solely  to 
carry  into  effect  the  contract  of  the  parties ;  and  to  this  rule  the 
only  exception  that  can  be  eaid  to  exist,  is  that  In  regard  to  agree- 
ments of  an  nnconscionablo  and  oppressive  character,  which  we 
have  already  considered,  (e) 

The  general  language  of  the  Boman  law  is,  that  in  case  of  the 
breach  of  contract  of  sale  by  non-delivery,  the  measure  of  dam- 
ages is  all  that  the  buyer  losee  or  fails  to  gain  in  relation  to  the 
thing  itself,  over  and  above  the  price  paid ;  id  quod  interest 
propter  rem  ipsam  non  habU<mi.    And,  embarrasEed  by  no  form 

(*}  AtiJe,  asi,  «t  ttq. 
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of  action,  the  civil  law  inquires  in  each  caae  into  the 
motivee  of  the  defendant,  and  apportions  the  damages  [259] 
according  to  his  delay,  fault,  or  fraud. 

The  language  of  the  digest  on  the  subject  of  damages  for  non- 
delivery is  as  follows :"  Sires  vendita  non  t/radatur,  in  id  qrtod 
itUereai  offitur  f  hoc  eti  quod  rem  habere  interett  empiorig."  {/) 
And  BO  says  the  C!ode,  "  Si  traditio  r«i  vetidOae,  j-nata  emptoria 
coT^radnan,  procaoia  venditoria  nonJicUy  qucmti  intereate  oompleri 
emptionemfuerit  arbitraiut  prauea  provinoiae  tanttim,  in  eondenir 
noHonia  iaaoHonem  deduoere  curabii.{g)  Hoe  aut^n  prelium 
egredilur.  iSi  phma  inta-eat  quam  Tea  valet  vel  empta  eatJ'^  (A) 
And  so,  agun,  "  Quum  per  venditorem  ateierit  quominns  rem 
iradat,  omnia  utilitaa  emptoria  »»  CBtUmationem  vendt  qucB  mcdo 
ciroa  ^tatttn  rem  txmaiatit,  Neque  enim  ai  patmi  ea  vim.-i  (puta) 
negotiari  et  lucntm/acere,  id  oeetMnandvm,  eat  non  magia  quam  si 
fyiticum  amerit  et  ob  earn  rem  quod  nmt  sit  traditum/amilia  ^na 
fame  laboraverit.  Nam  pretiiim,  triHci  non  aervatorum  fam^e 
neoatorum  ooneeqitiiur.  JVeo  major  JU  (Migaiio  qaod  tardiut 
agitur,  quanwia  CBatimaiio  creacai  ai  vvnvm,  hodie  pluria  ait :  ne 
exiio  ;  quia  aive  datum  etiet,  habere  emptor  aim  non  :  quoniam 
aaltem  hodie  dand-tm  eat  quodja/m  oUm  dare  oportuU.  (t) 

The  form  of  action  prescribed  against  the  seller  of  any  mer- 
chantable commodity,  who  was  in  default  for  not  delivering,  was 
the  Condictio  trUieiaria  ;  (J)  and  when  treating  of  this  subject, 
the  Digest  says :  "  Si  merx  aUqua,  qua  aerto  die  dari  debebai, 
petiHaait ^  veluU  vinum,  oleum,yrumeni'um,  tantt  litem, 
aaatimandum^  Caaaiuaait,  quanH  fuiaaet  eo  die  quo  dari  [260} 


if)  Dig.,  Ub.  XIX.,  HL  1,  dsAefioui-  Jiirii,liivoo.    Oob£  Herdk*.  JmUkcbM 

biu  Emti  et  VendltL  WDrterbneh. 
(;)  Cod.Ub,  IV.,  nt  49,  de  Astioui- 

bu»  Emti  et  Venditi 

(A)  Dig.,  Lib.  XIX.,  nt,  I,  de  Act  Em.  cnrlona  and  complex  formB  of  notion,  and 

«t  Vend.  the  ttae  ebaraet«r  of  whicb  bad  beeome 

<i)  IKg.,  Litx  XIX.,  'at   1,  g  21,  S.  dubioni  even  in  the  tlms  of  Oai^^  took 

See,  alMi,  Pandectee,  par  Fothier,  toL  7,  its  name  from  tJie  act  peculiar  to  it,  vie, 

im  the  eondUtio,  or  noUee  given  bj  the 

(J)  Condietio  trilieiitria  a  frilieo,  'on-  plaintifT  to  the  defendant,  to  be  preient 

fium  nobilittinto  marehon  gmtn,  vei  m  on  the  thirtieth  day  to  Milect  ■  jndff^  iU 

frimii  idieli  vtrbU  Jieto,  ut  actio  per-  adJvdUem  eapitnAtm,  At  fnouima  adattt, 

toKoiit  arbilraria  ad  TtBi  gaamlibei,  prat-  D)uIlOml»chePrivat  Reeht,  von  Wilhelm 

ter  pteimiam  numeralam  ipeetant,  et  ex  Reim,   Book  6.     The  eondUtio  of  ths 

TNoranifw  em*a  dMlam,  vil  lUam  noit-  Digect,  in  the  time  of  Juetiniaii  WM  a 

■'  '■  ■       ■    ■  mora  tnodeni  form.     It  ie«mi  to  have 

b«en  analogonl  to  oar  aotloa  of  debt,  in 


it  demanded  aome  certain  tbingi  o 
u  oertain  of  money,  the  price  of  it. 
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ddiuit ;  ai  de  dU  nihil  oonvenii,  quanti  timo  jucHeiion  aecipe- 
reiiwr.  (4) 

Bat  these  and  other  texts  of  the  JnstiuiaiL  lav  on  this  Bnbject, 
08  OQ  many  treated  of  in  that  -wonderful  repoeitoiy  of  acute  and 
profonnd  but  ill-amnged  decisionB,  are  contradictory  and  per- 
plexing. And  their  general  tenne  throw  little  light  on  the  com- 
plex relations  of  modem  commerce. 

We  have  first  to  consider  the  cases  arimng  from  die  fiulnre  of 
the  seller  to  perform  his  agreement.  When  contracts  for  the  sale 
of  chattels  are  broken  by  the  vendor  fuling  to  deliver  the  prop- 
ert)r  according  to  the  terms  of  the  bargain,  it  seems  to  be  well 
settled^  as  a  geaoal  role,  both  in  England  and  the  United  States, 
that  the  measnre  of  damages  is  the  difference  between  the  con- 
tract  price  and  the  market  value  of  the  article  at  the  time  when 
it  shoold  be  delivered,  (1)  upon  the  ground  that  this  is  the  plaint- 

(i)  IMg.,  D«  Con.  Trit,  Lib.  XIU,  Ut  S,  §  4. 


(1)  Id  an  actton  to  reaoT4r  damiige*  for  Uie  Don-delivaiy  of  marcIuQdua  panatmt 
to  cootraot  of  lale,  the  meunre  of  damagea  ii  Ibe  differenoe  bstweeo  the  market 
Talae  of  the  artisle  oontraeted  for  on  tiie  daj  when  it  ahonld  have  been  deUT«r«d, 
ond  the  ptlca  which  by  agreement  wm  to  have  been  patd  for  it,  Dana  «.  fledler,  8 
Kem.  [N.  T.),  41 ;  UcEnlght*.  Dnnlop,  1  Bdd.  [N.  Y.),  C87  ;  BUUng*  «.  Vanderbeck, 
28  Barb.  {N.  T.\  MO  ;  Clark  >.  Uoore,  8  itich.,  S5  ;  Barnard  «.  Conger,  8  MeLeati 
C.0.R..4VI;  HaUey*.  Hard,  7&,  103;  Bawdon  v.  Barton,  4  7fci^,SS»;  Smith  «l 
Danlop,  IS  ill.,  184;  Caimon  «.  Holioa,  S /oaa,  101 ;  tee  also,  UoAlllater  n.  I>ougla■^ 
1  Or.  C.  0.  R.  S41.  The  tame  rule  appUea  where  Uiere  ie  a  delivery  of  a  part  only 
of  the  goodi  eontracted  for,  Valpy  v.  Oakly,  16  Q.  B.,  Ml.  The  "  market  ralue  '> 
of  the  artisle  on  the  day  of  delivery,  which  tbla  rule  fisee  ai  the  teat,  requires  the 
inveatigaUon  of  the  actual  condition  of  the  market,  and  does  not  warrant  the  eon- 
tideration  of  the  conjectural  oooaeqnenoea  of  a  atate  of  tliinga  which  did  not  eiiat, 
«.  g.,  a  probable  fall  in  the  price  of  Uie  article  in  question,  wliich  woold  haveraaulted 
had  the  defendant  delivered  the  quaDtitj  ipeotfied  in  the  contract  to  the  plainttS, 
and  bad  the  plaintiff  offered  it  for  sale  In  the  market  The  printdple  on  which  the 
rale  rests  is  the  iodemntficatiou  of  the  iajnred  party  for  the  injnry  which  be  hat 
anstained.  A  complete  Indemnity  requires  that  the  veodee  should  receive  that  aom 
wUch,  with  the  price  he  had  agreed  to  pay,  would  enable  him  to  bay  d>e  artide 
which  the  vendor  had  failed  to  deliver.  The  value  iu  the  market  on  the  day,  forau 
the  readiest  and  most  direct  method  of  aacertaiuing  the  meaaore  of  this  Indemnity 
in  l>oth  cases ;  and  accordingly,  where  a  market  value  for  the  arlicia  exists,  the  law 
has  adopted  that  standard.  Dana  v.  Fiedler,  9  Ktm,  {If.  T.),  41 ;  affirming  &  C,  1 
X.  D.  SmitKt  C.  P.&.  46S.  See,  also,  Peterson  «.  Ayre,  IS  C.  B.  S5t ;  E  C,  14  Bug. 
L.ttE.  883. 

lu  an  action  tor  the  non-delivery  of  goods  iigtetA  to  be  t^lA,  if  there  is  do 
evidence  of  their  value  at  the  place  of  delirery,  evldeuee  i«  admissible  of  their  valne 
at  other  places  in  the  ndghboihood  of  the  place  of  delivery,  and  also  at  distant 
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iff's  reel  loBs,  and  that  with  this  sum  he  can  go  into  the  market 
and  BQpply  himself  with  the  same  article  from  another  vendor.  (Q 
It  foUowB  from  this  role,  that,  if  at  the  time  fixed  for  the  delivery 
the  article  has  not  risen  in  value,  the  vendee  having  lost  nothing 
can  recover  nothing.  And  it  will  aleo  he  observed  that  in  laying 
down  thie  mle,  the  analo^es  of  real  estate  are  departed  from, 
and  that  the  price  paid  or  the  coneideration  money  is  not  con- 
mdered  conclnsive,  hat  that  the  actual  value  is  inquired  into. 

A  doabt  may  arise  as  to  what  is  the  time  stipulated  for 
delivery.  "WTiere  oata  were  to  be  delivered  "on  or  about"  a 
certain  day,  it  was  held  that  the  plaintiff  was  not  limited  to  the 
difference  between  the  contract  price  and  the  market  value  on 
the  precise  day  named,  but  might  recover  the  difference  between 
the  contract  price  and  the  market  value  within  a  reasonable  time 
after  that  day.  (m) 

Bat  a  different  case  is  presented  where  the  pnrchaser  has  paid 
the  price  in  advance,  or  has  otherwise,  as  by  the  transfer  of 
stocks,  been  deprived  of  ^e  use  of  his  property ;  and  here  it  has 
been  insisted  that  the  porchaser  is  not  to  be  limited  to  the 
valae  of  the  article  at  the  time  of  delivery,  bat  shall  have  [261] 
the  advantage  of  any  rise  in  the  market  value  of  the 
article  which  may  have  taken  place  np  to  the  time  of  the  trial ;  (1) 

(0  Der  «.  Doz,  9  Wand.,  ISfi ;  Dnvii  v.      1  SeliL,  SVl ;  Owen  v.  Boath,  14  C.  JB.  (0 
Bfaleldi.  M  WmJ.,  SSS;  Beali  v.  Terry,      J.  BecaX  8i«. 
i^fiandf.  &  C,  1ST ;  UeKoigUv.  Danlop,  (m)  Elppti.WilM,S  Am^^A  C.R,iaS. 


pisecs,  where  there  ii  a  market  for  the  BOme  articles,  In  eanneetioii  with  proof  of  the 
ezpenee  of  tnto^rartatjoii  between  sueb  places  and  the  place  ot  deHrery.  It  is  oal^ 
where  the  erideoee  i*  elear  and  explicit  ai  to  the  Talae  of  the  article  at  the  place  of 
deliver;',  tiiat  evidence  of  value  at  other  places  is  inadminible.  Wemple  v.  Stewart, 
as  Sorb.  (JT.  F.),  104. 

It  however,  the  value  ii  unproved  at  the  trial,  the  plaintiff  can  only  recover 
nominal  damages.     Billings  b.  Vanderbeek,  SS  Jb.  040. 

In  lAttin  s.  Davis,  decided  in  the  Supreme  Court  of  New  Turk,  in  1842  {MUl  A 
D.  Supp.  9),  it  was  held,  that  the  vendee  was  iegtHj  entitled  also  to  interest  npon 
the  difference  between  the  contract  price  and  the  market  value.  And  the  allowanee 
of  intereat  to  be  computed  from  the  day  agreed  on  for  the  delivery  was,  later, 
approved  by  the  New  York  Conrt  of  Appeals,  in  Dana  e.  nedlrr.  i  JTim.  41. 

(1)  The  measor*  of  damage*  oa  breach  of  a  contract  to  deliver  chattels,  where 
the  pnTchsse  money  has  been  paid,  is  the  higheat  price  at  any  time  between  the 
time  appointed  for  delivery  and  the  day  of  trial,  with  interest  from  the  time 
appointed  for  delivery,  Rawdon  v.  Barton,  4  Ji*.,  2B9  [  Calvit  «.  MoFadden,  18  Ii„ 
8!4 ;  and  see  Cannon  v.  Folsoms,  i  Toko,  101.  Qutry  as  to  the  role  where  there  is  a 
f^r  Owen  v.'SoDch,  14  0.  B.  Zll. 
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and  on  this  point,  different  and  conflicting  decisions  have  been 
made.  In  England  and  in  New  York  the  latter  mle  is  laid  down, 
npon  tlie  ground  tliat  the  purchaser,  having  been  deprived  of  the 
nse  of  his  property,  is'entitled  to  the  best  price  he  could  have 
obtained  for  the  article  up  to  the  time  of  the  settlement  of  the 
quesKon. 

A  review  of  the  dedsione  will  best  illostrate  this  mle.  In  an 
earlj  case  (n)  the  defendant  had  agreed,  in  consideration  of  the 
receipt  of  £262  10# ,  to  convey  five  shares  of  the  Welsh  copper 
mines,  as  soon  as  the  books  should  be  opened ;  this  was  done  <m 
the  22d  of  August,  but  the  defendant  refused  to  deliver.  The 
value  of  the  stock  was  then  £175 ;  and  this  enm  was  held  to  be 
the  measure  of  damages ;  for,  said  Lord  Mansfield,  though  the 
defendant  received  from  the  plaintiff  £262  10a.,  yet  the  difference 
money  only  of  £175  was  retained  by  liim  against  conscience,  and 
therefore  the  plaintiff  ex  equo  et  bono  ought  to  recover  no  more ; 
if  the  five  shares  had  been  of  more  value,  yet  the  plaintiff  could 
only  have  recovered  the  £262  10«,  mi  this  form  qf-  eLdion,  viz,y 
for  money  had  and  recen/oed.  It  is  to  be  noticed  of  this  case,  as 
was  well  observed  by  Mr.  Jnstice  Sutherland,  in  the  Supreme 
Court  of  New  York,  {o)  that  it  decides  nothing  as  to  the  rule  of 
damages  where  the  action  is  not  for  money  had  and  received,  bat 
is  brought  upon  the  contract  itself. 

In  a  later  case  in  the  King's  Bench,  {p)  a  writ  of  inquiry  waa 
issued  to  assees  damages  on  a  bond  given  by  the  defendant,  con- 
ditioned to  replace,  on  the  Ist  of  August,  1799,  a  quantity  of  stock 
lent  him  by  the  testator.  The  only  question  was  whether  the 
damages  should  he  calculated  at  the  price  of  the  stock  on  the  let 
of  August,  or  at  the  price  on  the  day  of  trial ;  and  the  latter  sum 
was  held  the  true  rule  of  damages.  Grose,  J.,  said,  "The  tma 
measure  of  damages,  in  all  these  cases,  is  that  which  will 
[262]  completely  indemnify  the  plaintiff  for  the  breiwh  of  the 
engagement."  And  Lawrence,  J.,  said,  *'  Suppose  a  bill 
were  filed  in  equity,  for  a  specific  peH'ormance  of  an  agreement 
to  replace  stock  on  a  given  day,  which  bad  not  been  done  at  the 
time,  would  not  a  court  of  equity  compel  the  party  to  replace  it 


(n)  Dutch  «,  W&rreD,  2  Butt.,  1010;  (»)  CUrk  «.  Flnne;,  1  Chmm,  SSI  and 

also,  but  not  bo  clearly  reported,  I  Sir.,  689. 

406,  cited  by  Lord  Mansfield  Id  deliver-  (p)  Shepherd,  Ei'or,  A«.,  •;  Jotmaon, 

ing  liu  judgment  la  Moies  v.  MacCerku,  3  Eatt,  311.                       . 
Siturr.,  lOOS. 
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at  the  then  price  of  stock,  if  the  market  had  risen  in  the  mean 
time )" 

In  a  still  more  recent  case,  (q)  of  a  bond  to  re-transfer  stock, 
the  same  principle  was  laid  down.  It  was  contended  for  the 
plaintiff,  that  he  was  entitled,  at  his  option,  to  the  hest  of  three 
prices,  either  the  value  of  the  stock  on  the  day  fixed  for  the 
transfer,  or,  secondly,  the  price  at  the  day  of  trial,  or,  thirdly, 
the  highest  price  which  the  stock  had  borne  between  the  day  of 
delivery  and  the  day  of  trial.  But  the  court  held,  on  the  partic- 
niar  circnmstances  of  the  case,  that  the  third  claim  could  not  be 
sustained.  It  seems  difficult,  however,  in  reason,  to  say  why,  if 
the  plaintiff  is  entitled  to  a  Bubseqaent  rise,  provided  it  maintain 
itself  to  the  day  of  trial,  he  should  be  prejudiced  by  a  fall  that 
may  be  due  only  to  the  delays  of  litigation,  (r) 

Wliere  an  action  was  brought  (a)  to  recover  damages  for  the 
breach  of  a  contract,  by  which  the  defendant  had  engaged  to 
furnish  the  plaintiff  a  certain  quantity  of  tallow  in  all  Decemier, 
at  69«.  per  cwt,  the  defendant  had  apprised  the  plaintiff,  on  the 
lat  of  October,  that  he  could  not  execute  the  contract,  and  he 
insisted  that  the  difference  between  the  contract  price  (65«.)  and 
that  of  the  first  of  October  (71tf.)  was  the  rale  of  damages,  on 
the  ground  that  the  plaintiff  could  as  soon  as  apprised 
that  the  contract  would  not  be  executed,  have  gone  into  [263] 
the  market  and  supplied  himself  at  the  then  rates.  The 
pluntiff,  however,  insisted  that  he  waa  entitled  to  the  difference 

Ig)  M'Arthor  «.  Seaforth,  3  Taunt.,  iS7.  on  the  ponibUitf  of  the  pUIntUT'i  not 

(r)  Tvo  later  deciaioiis  in  the  Bngti^  keeping  it  there.     All  ve  can  Bay  is,  that 

boQks  hoid  sabBtantUUj  the  same  doc-  the  dcfeadant  has  effectually  prevented 

trine.     In  an  action  on  a  bond  condi-  him  from  doing  »o."     Harrison  v.  Ilnrri- 

tioned  to  replace  stM^h  at  a  parHcular  san,  i  Car.  S  P.,  412.    The  snbjcct  hat 

day,  the  defendant  not  having  replaced  again  been  recently  examined,  and  this 

H.Lnrd  Ellenborough  held  at  nut  priut,  rule  adhered  tu.     Owen  v.  Ronth,  14  0. 

that  the  plaintiff  vaa  enUtled  to  claim  S.  (6  J.  Bcott),  S26. 

According  to  the  value  npon  the  duy  of  In  a  recent  case  of  dotinne  for  rallvay 

the  trial    Downcs  v.  Back,  1  Btarkie,  ehares,  the  plaintiff  demanded  the  ebarea 

8C4.    la  an  action  on  a  bond  to  replace  on  the  17lli  May,  1B4S,  when  they  were 

Etoek,  Beet,  C.J.,  at  ninpriv,  held  that  worth  £S  5*.  per  share,  and  they  nerenot 

the  price  of  the  etock  should  be  taken  as  delivered  till  the  2Gth  of  Nov.  of  the  same 

at  the  time  of  the  trial,  Boyiag,  "  When  year,  when  they  had  fiillen  to  £1.    TTie 

the  defendant  had  the  money,  he  prom-  measure  of  damages  was  held  to  be  the 

Ued  to  restore  the  stock.     Justice  Is  not  difference  between  these  two  sums.    Wil- 

donelf  he  does  Dot  place  thepl^ntiffin  11  urns  e.  Archer,  S  Man.  &r.  SScolt.  SIS. 

the  same  situation  in  which  he  would  Archer  v.  Williams,  i  Car.  S  Kir.,  25.(1) 

have  been  if  the  stock  bad  been  replaced  (i)  Leigh  g.  Pattenon,  8  Ta-utU.,  040; 

At  the  atipDlsted  time.    We  cannot  act  2  lUoon,  G8B,  Sl  C. 

(I)  The  sane  rule  of  damages  was  followed  in  Owen  >.  Roach,  14  C.  B.,  S31. 
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between  the  contract  price  (058.)  and  the  price  on  the  31et  Decem- 
ber (81«.),  that  being  the  last  day  for  the  performance  of  the  con- 
tract; and  of  that  opinion  was  the  conrt.  Park,  J.,  said,  "For 
anything  that  appears,  the  plaintiff  never  assented  to  rescind  the 
contract,  and  the  defendant  might  have  delivered  the  tallow  at 
any  moment  up  to  the  Slat  of  December;  and  the  price  on  that 
day  should  have  regulated  the  verdict  of  the  jury." 

The  principle  of  this  case  was  alao  applied  in  a  recent  deci- 
don,  (f)  in  which  the  distinction  between  contracts  altogether 
executory  and  those  where  payment  has  been  made,  is  clearly 
taken.  Assumpait  was  brought  for  the  non-performance  of  con- 
tracts for  the  sale  and  delivery  of  50  bales  of  bacon,  to  be  shipped 
from  Waterford  in  1823.  On  the  assessment  of  the  writ  of  in- 
quiry, the  jury  were  told  that  they  were  at  liberty  to  calculate 
the  damage  according  to  the  price  of  bacon  on  the  day  when 
the  inquiry  was  executed,  and  that  the  difference  between  that 
wid  the  contract  price  ought  to  be  the  measure  of  damages.  On 
a  rule,  nm,  to  set  this  inquisition  aside,  npon  the  ground  that  the 
plaintiff  was  only  entitled  to  recover  the  difference  between  the 
contract  price  and  the  price  on  the  day  when  the  bacon  was  to  be 
delivered,  the  court  said  that  the  cases  of  Shepherd  v.  Johnson, 
and  M' Arthur  v.  Seaforth,  did  not  apply.  "In  the  case  of  a  loan 
qf -stock,  the  borrower  holds  in  his  hands  the  money  of  the  lender^ 
and  therd)y  preoemts  him,  from  vising  it  altogether.  Here  the 
plaintiff  had  his  money  in  his  possession,  and  he  might  have  pur- 
chased other  bacon  of  the  like  quality  the  very  day  after  the  con- 
tract was  broken ;  and  if  he  sustained  any  loss  by  neglecting  to 
do  BO,  it  is  his  own  fault.  We  think  the  under-sheriff  should  have 
told  the  jury  that  the  damages  should  be  cdculated  according  to 
the  price  of  bacon  at  or  about  the  day  when  the  goods  ought  to 
have  been  delivered ;"  and  the  rule  was  made  absolute. 

So  in  an  action  for  the  non-delivery  of  railway  shares  on  a 
given  day,  (w)  pursuant  to  contract,  the  property  not  having  been 
paid  for,  the  measure  of  damages  is  the  difference  between  the 


(f)  Oatnaford  v.  CbitoU,  %B.  S  Crt*.,  ferenoe  of  price,  od  tbe  day  on  irhkh  it 

624.  ought  to  have  been  replaced  and  on  the 

(u)  Shawv.  Holland,  IS  M.  S  Well.,  day  of  trial;   but  upon  conrideroiion,  I 

186.   In  tliia  case,  Parke.  B.,  said,  "With  think   it   more  reeenibleB  an  action  for 

respeot  to  the  fiinouDt  of  damages,  I  ■wa.a  the   non-delivery  of  goods      Here  the 

at  first  di^oeed  to  think  thnt  this  was  pkintiflfhad  bUmanejinhigoiTn  possce- 

tike  an  action  for  not  replacing  stock,  in  eiou." 
nhich  the  measnreof  datnagea  is  the  dif- 
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contract  price  and  the  market  price  on  the  day  when  the  [264] 
contract  waa  broken.  (I) 

Bo  the  vendee  of  aharee  in  a  projected  railway,  nnder  a  con- 
tract to  be  completed  at  a  futnre  day,  may  recover  as  damages 
for  the  non-delivery  the  difference  between  the  price  agreed  on 
and  the  market  price  on  the  day  on  which  the  defendant  refused 
to  complete  the  sale,  and  that  only.  He  ia  not  entitled  to  dama- 
ges in  reepect  to  an  advance  of  price  taking  place  afterwards  at 
the  time  of  the  actnal  iesae  of  the  scrip.  In  other  words,  the 
time  when  the  defendant  refosed  to  comply  with  his  contract,  is 
the  determining  point.  («) 

l^e  principle  of  the  EngliBh  caaes  has  been  followed  in  New 
York.  In  a  case  in  that  State,  (w)  assnmpsit  was  brought  by  a 
pawnor  against  a  pawnee  who  had  sold  the  pledge  (a  note)  before 
application  to  redeem  ;  and  it  was  held  that  the  plaintiffs  were 
entitled  to  recover  the  value  of  the  note  at  the  time  of  the  appli- 
cation, and  not  at  the  time  of  the  pledge. 

^  the  same  State,  ((c)  eait  waa  brongbt  on  a  contract  to 
deliver  salt  which  had  been  paid  for;  and  the  conrt  held  that  the 
measnre  of  damages  was  the  highest  price  between  the  time  fixed 
by  the  contract,  and  the  time  of  trial. 

In  a  late  case  in  the  same  State,  (y)  the  subject  waa  very  fully 
diacuBsed,  and  the  distinction,  accompanied,  however,  by  aome 
proper  qnalificationa,  clearly  declared.  It  was  an  action  of  as- 
sumpsit on  a  note,  promising,  for  valne  received,  to  pay  one 
hnndred  and  fifty  dollars  in  good  salt,  at  one  dollar  and  a  half  per 
barrel,  to  be  delivered  on  the  15th  of  April  then  next.    Thia 

(>)  Tcmp«rt  «.  EUmw,  S  Man.  Or.  S  Uc)  'V 

Swrft.  249.  <yi  C 

(■>)  Cortelf  aa  *.  Lan^ng,  8  Cot.  Cat.  20a 


(1)  T«ylot ..  Tnmar,  S  Or.  O.  O.  S.,  SOS. 

Where  peraoiu  contractiDg  to  perform  certain  work  in  oonstraoting  a  raUEOod, 
•greed  to  receive  A  portion  of  ibeir  eompeBiatdon  tn  the  stock  of  the  company,  at  Its 
p«r  value,  to  be  paid  wltMo  thirty  days  after  thereoeiptof  the  engineer's  certificate 
of  completion, — Htid,  that  the  eompuly  were  not  bound  to  seek  the  contractors,  and 
tender  the  stock  on  that  day.  This  was  not  an  agreement  to  pay  a  certain  sum  in 
ipacifi;  artielu,  but  an  agreement  to  receive  payment  In  a  depreciated  enrrenay— In 
■tooks  known  to  be  mnch  below  par.  Hie  contract  was  undoubtedly  made,  and  the 
prices  fixed  with  direct  reference  to  the  medium  of  payment.  Moore  v.  The  HudaoD 
lUver  B^broad  Ca,  12  Barb.  {N.  F.),  1G6. 
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tbe  court  held  to  be  a  contract  to  deliver  salt,  and  dedded,  that 
as  the  goods  had  been  paid  for,  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the  highest  value  at  any 
time  between  the  period  for  delivery  and  the  day  of  trial ;  and 
Sutherland,  J.  siud, — 


"  We  hold  it,  therefbre,  to  be  settled  by  authority,  and  rig;fatif  settled  upon 
piiodple,  that  where  a  contract  is  made  for  the  sale  and  delirery  of  goods  or 
chattels,  and  tiie  price  or  cooBideiatiOD  is  paid  in  adTfncc,  tod  an  acUon 
[266]  ia  brought  upon  the  contract  for  the  non-deliTery,  the  plaintiff  ia  not  coa- 
floed,  in  measuring  his  dfuoages,  to  the  ralue  of  the  articles  on  the  day 
when  they  should  have  been  dalivored.  But  we  doubt  tbe  proprie^  of  giving 
the  vendee,  in  aU  cau»,  as  a  meaiare  of  damages,  the  highest  price  of  the  arti- 
cle, between  the  day  when  It  should  hare  been  deKvered  and  the  day  of  trial ; 
^  lit  iaaatdiaUly,  or  without  any  unrtaaon^U  delay,  oonangnet  and  prottcute 
kit  actum,  we  thinlc  it  juat  and  proper  that  the  finctuationa  in  price  should  be 
excluuvely  at  the  hazard  of  the  defendant^  the  ptaintifT  having  dwie  every  thing 
in  his  power  to  have  the  contract  settled  and  ailjusted,  and  which  is  prevented 
Bolely  by  the  laches  or  default  of  the  defendant  In  such  a  case,  therefore,  the 
plaintiff  is  entitled  to  the  highest  price  between  theday  when  the  delivery  should 
have  been  made,  and  the  day  of  the  trial.  But  when  he  delays  the  prosecution  of 
his  claim  beyond  the  period  which  may  be  considered  reasonable  for  the  purpose 
of  endeavoring  to  make  an  amicable  arrangement,  he  must  be  conudered  as 
assenting  to  the  delay,  and  ought  to  participate  in  the  hazard  of  it.  In  such  a 
case  we  are  inclined  to  think  tbs  rule  of  damages  should  be  the  value  of  the 
article  at  the  commencement  of  the  suit 

"  Whether  this  rule  of  damages  would  be  applicable  to  contracts  for  tbe  sale 
and  delivery  of  imUvidual  articles,  purchased  for  tbe  use  and  accommodation  of 
the  vendee,  and  not  for  the  purpose  of  sale,  we  express  no  opinion.  The  case  at 
bar  is  evidently  a  contract  for  the  purpose  of  trade  and  commeroe,  and  to  that 
class  of  cases  we  wish  to  be  dnderstood  as  at  {iresent  confining  our  opinion. 

"  The  consideration  in  this  case  is  acknowledged  to  have  been  received  at 
the  time  of  making  the  contract  Whether  it  was  in  money  or  in  any  thing 
else,  is  not,  perb^is,  material ;  but  the  presumption  of  hiw  is,  that  it  was  in 
money." 

And  in  Tezae,  ako,  upon  much  confiideration,  the  rule  has  been 
declared  that  on  breach  of  a  contract  to  deliver  chattels,  where  the 
purchase  money  has  been  paid,  the  highest  price  at  any  time  be- 
tween the  time  appointed  for  delivery  and  the  day  of  trial,  and 
interest  from  the  time  appointed  for  delivery,  is  the  true  measore 
of  damages,  (s) 

It  will  be  seen  here  that  an  expeditions  prosecation  of  the 

(i)  RandoD  *.  .Barton,   4  ZU,   !!S9 ;  Colrit  v.  M'Fadden,  It  r«r.,  824. 
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demand  is  inaiBted  apon  aa  indigpensable  to  a  BBCcessftd  claim  for 
the  highest  price  prior  to  the  verdict ;  and  this  muet  certainly  be 
BO,  ior  it  vonld  never  be  tolerated  that  the  plaintiff  shonld  derive 
benefit  from  delays  of  litigation  caased  by  bimself. 

In  a  BtiU  later  case,  (a)  the  principle  "  that  where  the  vendor 
is  in  default  for  not  delivering  goods  or  chattels  in  pnrsnance  of 
the  contract  of  sale,  and  no  money  haa  been  advanced  hy  the 
vendee,  the  tme  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  value  at  the  time  the  article  should  have 
been  delivered,"  was  affirmed  ;  and  again,  it  has  been  eince 
held  (Ji)  '*  that  the  role  of  damages  on  breach  of  an  agreement 
to  sell  goods,  is  the  market  price  on  the  day  appointed 
for  the  delivery,  less  the  contract  price  wh^e  the  loiter  ie  [266] 
not  paid."  (o) 

Bat  the  anthorlty  of  these  cases  has  been  mnch  ehaken  by  a 
recent  adjudication  in  the  same  State.  In  an  action  of  replevin 
against  the  sheriff  for  certain  barrels  of  flour  levied  on  by  him, 
the  plaintiff  failed  to  prove  his  title ;  and  the  defendant  on  the 
trial  elected  to  waive  a  return,  and  to  take  judgment  for  the 
value  of  the  property.  The  value  at  the  time  of  the  sheriffs' 
levy,  was  $4.53  per  barrel ;  at  the  time  of  the  replevin,  it  was 
$4.43 ;  and  at  the  time  of  the  defendant's  election,  it  had  risen 
to  $6.25.  The  referee  before  whom  the  cause  was  tried  took  the 
last  value,  and  gave  interest  thereon.  On  a  review  of  this 
deci^on,  the  Superior  Court  of  New  York  went  into  an  elaborate 
examination  of  all  the  cases  on  the  subject,  and  came  to  the 
following  coDclusionB.  Hiey  held,  in  the  first  place,  that  the  rule 
for  ascertaining  the  sum  to  be  received  by  the  injured  party  in 
all  cases  where  personal  property  is  wrongfully  taken  or  detained, 
whether  by  force,  fraud,  or  process  of  law  (leaving  out  of  view 
the  exceptional  cases  in  which  exemplary  damages  are  given), 
ought  to  be  the  same  without  reference  to  the  form  of  action  ; 
and  that  it  was,  thai  the  owner  to  whom  oornpeneaiion  ia  due  wust 
he  fvU/y  vndenmijied,  and  the  wrongdoer  not  penmtted  to  de^voe 
any  henejU  or  ackarUage  from  hie  torongful  ad  ;  amd  thai  thisjuet 
inderrmiiy  will  ie  aa-rioed  at  h/ adding  to  the  value  of  the  pn^jerty, 
at  the  Hme  the  cnimer  i»  dtsposseesed  of  it,  the  damages  which  he  is 

(o)  Dey  1.  I>ot  9  Wmd.,  189.  Wend^  8*1,  on  b  qaettioD  growing  out 

(b)  Davii  ti.  Shields,  54  Wmd.,   SS2.  of  the  Statute  of  Frauds;  but  the  rule  of 

B<i«b  c  Teny,  2  Bandf.  B.  C,  1ST,  8.  P.  damage  v*t  not  tonchtd. 
(«)  Tblt  cue  wu  reT«ned  in  error,  26 
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2>roved  to  haioe  gugtained  from  the  loss  cf  ii«  poseeaaum,  and  eoery 
increase  ofmdAie  which  the  vmmgdoer  haa  <Mamed  or  haa  it  in 
hia  power  to  obtain/  and  that  the  highest  price  at  which  the 
property  could  have  been  sold  at  any  time  after  the  canBe  of 
action  accmed,  cannot  be  considered  the  meaeore  of  damages, 
vmleas  the  evidence  shows  thai  such  higher  price  ocnUd  ham,  been 
obtained  hy  the  true  owner  or  haa  been  in  fact  reeei/oed  by  the 
wrongdoer.  And  in  the  principal  case,  judgment  waa  given 
according  to  the  price  of  the  flour  when  replevied,  (rf) 

In  the  other  States  of  the  Union,  the  decisions  are  not 

[267]  harmoniouB.    In  regard  to  the  general  principles,  nndonbt- 

edly  there  is  no  variance ;  bnt  whether  the  payment  of  the 

price  alters  the  rale  and  gives  the  plaintiff  a  right  to  greater 

damages,  does  not  appear  clear. 

The  qneetion  has  been  considered  bat  not  determined,  by  tihe 
Supreme  Court  of  the  United  States.  Where  a  contract  was 
made  (e)  to  redeliver  to  the  plaintiffs  flour  left  with  the  defend- 
ants and  not  paid  for,  the  pluntiff  only  claimed  damages  at  the 
rate  of  the  price  of  floor  on  the  day  fixed  for  delivery ;  and  though 
the  case  went  up  to  Washington,  nothing  waa  decided. 

In  an  action  brought  in  Louisiana,  {f)  by  petition  or  libel,  the 
forms  of  action  of  the  English  law  being  there  unknown,  on  a 
contract  for  the  delivery  of  cotton  at  10  cents  per  pound,  on  or 
before  the  15th  day  of  February,  when  the  article  waa  13  cents 
per  pound,  it  appeared  that  it  had  risen  to  30  cts.  before  the  suit 
was  brought ;  tiie  plaintiffs  insisted  that  they  were  entitled  to  the 
highest  market  price  up  to  the  rendition  of  the  jndgment.  But 
the  imanimons  opinion  of  the  court  was,  *'  that  the  price  of  the 
article  at  the  time  it  was  to  be  delivered,  was  the  measure  of 
damages."  ig)  Marshall,  0.  J.,  said,  "  For  myself  only,  I  can  say 
that  I  should  not  think  the  rale  woold  apply  to  a  case  where 
advancea  of  money  had  been  made  by  the  purchaser  under  the 
contract.  But  I  am  not  aware  what  would  be  the  opinion  of  the 
court  in  such  a  case." 


(d)  Snydam  t.  JenMtu,  B  San^ard  8.  (/)  Shepherd  «.  HuiptoD,  8  WJuaL, 

C.  614,  per  Duer,  J.    Tba  opiDion  is  SOO. 

Ter^   able,  and  deserves  careful  atten-  (^)  And  this  appears  to  have  been 

tjon.  adhered  to  in  that  State.    Airowauiltb 

(<}  Doaglass   «(   at.  v.   MoAOirter,   8  v.  Gordon,  8  La.  Ann.  R.,  loe. 
Oranch,  298. 
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This  dJBtmction  between  contracts  executory  and  partially 
executed,  does  not  appear  to  be  recognized  in  MassacbiiBettB.  (A) 
An  action  waa  bi^gbt  againat  a  corporation  wbicb  had  increased 
its  capital,  hj  an  original  anbecriber,  for  not  permitting  him  to 
BubBcribe  for  new  Btock.  The  point  decided  by  both  the  judges 
who  delivered  opiniona  was,  that,  the  chattel  not  being  paid  for, 
the  price  at  the  time  of  delivery  vras  the  rule  of  damages.  Tlie 
language,  however,  of  Sedgwick,  J.,  is  very  broad ;  he  aaya, 
"  The  general  rule  invariably  adhered  to  here  ib,  that  the  price  of 
tiock  at  the  lime  it  should  be  transferred  or  delivered,  ^all 
he  that  by  which  the  damages  shall  be  assessed ;  and  the  [268] 
same  rule  applies  to  other  personal  property."  But  it  will 
be  noticed  tfiat  the  price  of  the  stock  had  in  thia  case  only  been 
tendered."  (*) 

In  Pennsylvania,  in  the  Circnit  Court  of  the  United  States, 
in  an  action  for  not  delivering  teas  of  the  price  fixed  by  the  con- 
tract, {j)  Mr.  J.  "Washington  laid  down  thp  general  rule  as  we 
have  found  it  above,  without  adverting  to  the  distinction  which 
we  are  now  considering. 

In  Connecticut,  it  has  been  held  that  where  (he  price  is  paid 
in  advance,  the  advance  at  all  events  can  be  recovered  without 
any  investigation  into  the  state  of  the  market  In  a  case  in  that 
State  suit  waa  brought  on  an  agreement  to  deliver  fiour.  The 
pltuntifT  paid  part  of  the  price  in  advance.  At  the  time  fixed  for 
the  performance,  flour  had  fallen  in  price,  and  it  was  held  that 
he  was  entitled  to  recover  his  advance  with  interest  It  was 
admitted  that  where  one  contracts  to  deliver  any  article  other 
than  money,  and  fails  to  do  it,  the  mle  of  damages  is  the  value  of 
the  article  at  the  time  and  place  of  delivery,  with  interest  for  the 
delay,  because  it  is  supposed  that  the  party  will  have  supplied 
himself  elsewhere  with  the  article  at  that  price ;  but  it  was  held 
that  this  reasoning  did  not  apply  to  a  case  where  the  defendant 
had  violated  his  contract  aud  retained  the  plaintiff's  money  with- 
out consideration,  {k)    In  a  case  in  the  same  State,  on  an  agreo- 

<i)  Opinion  of  Sevell,  J.,  In  Gray*.      MMrtioii,tbepre«lMiMiT«etnMiofThtdi 
The  Preddent  ot  the  Portland  Bani,  S      we  have  heretofore  «zBiiiiDed,tlr-* " 


■,  S.,  SM.  oontraeli  and  oblieatioiu,  the  party  in- 

'     "         '  .       5  .  -  .1     brewn  or  Bon'pertonnr     - 

._^ „  AfiUl  itul       ■■       " 

□r   dnmagea  od    all    contract*  U>      Barnea,  It  Piik.,  191. 


(i)  In  a  later  ct.ra  in  Maaeachneetta,      Jared  by  the  breach  or  Qon'performancc^ 


the  Bapreme  Coart  declares  the  general  u  entitled  to  a  fuU  indatmity.    Sirift 

rule   o(   dnmagea  on    all    contract*   U>  Barnea,  It  Piik.,  191. 

d^ver  good*   on    demand,   to  be  the  (j)  Oilpia  v.CoBMqna.i'ftcriC  A  A., 

Talae  of  the  property  at  the  time  of  the  SB. 

demand ;  find  the  Coort  also  repeate  the  (k)  Buah  v.  Canfleld,  S  Conn.  R.,  IBS. 
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ment  by  the  defendant  to  give  a  deed  of  certain  land  in  considera- 
tion of  the  transfer  to  him  of  a  farm  worth  $2,000,  the  defendant 
inaieted  that  the  plaintiff  conld  onlj  recover  the  value  of  the 
farm  conveyed  hj  him ;  and  it  was  bo  held  at  the  trial.  Bnt  the 
rule  that  the  value  of  the  article  at  the  time  and  place  of  delivery, 
and  interest  for  delay,  fumiahed  the  measure  of  damages,  was 
again  declared  by  the  court.  It  was  said,  "  that  the  conr 
[269]  sideraikm,  of  a  contract  is  never  the  rule  of  estimating  the 
damages  for  the  breach  of  an  express  agreement ; "  and  a 
new  trial  was  granted.  {I)  The  whole  subject  has,  however, 
recently  been  reviewed  in  that  State,  and  the  rule  as  eetablished 
in  England  has  been  finally  adopted,  (m)  the  court  saying,  "  that 
it  was  founded  upon  principlea  of  natural  justice," 

In  Pennsylvania,  any  difference  resulting  from  the  payment 
of  the  price  has  been  distinctly  rejected,  Woolston  bought  of 
Bosler  13,000  morns  multicaulis,  and  paid  the  price ;  the  trees 
were  not  delivered.  Smethurst,  the  defendant,  gave  a  guaranty 
for  the  performance  by  Bosler  of  hia  contract  to  deliver  the  trees 
on  five  days'  notice.  Smethurst  being  proved  liable,  the  defend- 
ant insisted  that  the  measqrs  of  damages  was  the  value  of  moms 
mnlticanlis  at  the  time  of  the  breach  of  contract,  or  about  that 
time.  But  the  judge  who  tried  the  cause  said  that  the  sum  paid 
by  Woolston,  the  plaintiff,  to  Bosler,  furnished  the  rule.  On  writ 
on  error,  the  Supreme  Coiirt  of  Pennsylvania  held  the  charge 
wrong.  After  noting  the  case  of  Shepherd  v.  Sampton,  above 
cited,  the  court  said,  "  It  is  evident  that  0.  J.  Marshall  failed  to 
advert  to  the  difference  between  a  suit  on  the  contract  itself,  and  a 
suit  grounded  on  the  recision  of  the  contract."  In  the  latter  case, 
the  court  said,  "  The  money  paid  could  be  recovered  ;  but  in  the 
former,  the    valne   must   be    always    the    measure    of  dama- 

gM."(»)a)  . 

Sae  «D  abls  dieaeaUng  opioloa  b;  Hot-  h*i  been  in  the  b&btt   of  glviag,  and 

mer,  J.    This  cole  preHnte,  in  fact,  the  wMch  courti  of  law,  not  onlTeml^,  bat 

queallon  whetber  the  loas  bj  the  depre-  In  most  loBtancea,   have   in    lubatBDCS 

clalton  of  the  article  shaold  hll  on  the  thought  proper  to  punae.    Whenever  a 

Tendor    or   pnrchaBerj    the    court,    in  case  on  tbig  subject  occnre,  I  shall  be 

awarding  to  the  plaintiff  hU  adTanoe  deurous  of  putting  an  end  to  this  eieep- 

and  Interest,  reaUy  extricated  him  from  tion  nlthoat  canse,  by  the  eetabliehment 

a  loring  twrgain.  of  perfeirt  uniformity,  at  no  just  reason 

(I)  "  The  reason  of  the  mle."  aaid  Hoa-  e>n  be  neeigned  fur  anj  ^scriminatloD.'' 

mer,  J.,  "is  so  complete  and   obvions.  Wells  «.  Aberuethy,  S  Ctmn,  R.,  232. 

that  it  has  been  nnWersall;  embraced,  (m)  West  v.  Pritehard,   IB  Cotm.  A, 

except  in  ataet  of  stock  eontracta;  nnd  SI  2. 

the  anomaly  in   sneh   cases  has  nriscn  '  '  ' 
from  tiie  specific  relief  vhich  chancery 

(1)  But  compare  the  ease  of  The  Back  of  Hontgomery  v.  Keeve,  SO  Ptna.  St.,  lit. 
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It  may  be  proper  to  notice  how  complete  ie  the  contra-  [270] 
rietj  of  these  deciBioDS.    One  may  well  be  tempted  to  ex- 
(isimviihYinnlus,"Quaes^haeo'oaldej>eTplexaesi,nyl'  [271] 


J.,bufoUovR:  the 


"  The  value  of  the  OFtiole  at  or  aboat 
tlie  Um«  it  ia  to  be  delivered,  U  the  mea- 
■nre  of  damages  in  a  suit  by  the  vendee 
•gainat  the  vendor,  for  •  breach  of  the 
contCBct  This  principle  is  ruled  in  Meo- 
aonii.  Philips,  <^d(/i*on,  S4B};  ji  recoK- 
nlsed  In  Edgar  B.BaiBa(llS.  SR.  ie2), 
and  is  in  effect  affirmed  hy  all  the  autboi- 
i^«a  cited.  Indeed,  the  general  principle 
Ii  not  denied,  bat  it  is  contended  that 
this  ii  an  exception ;  that  the  role  holds 
gi>i>d  only  when  the  purchase  money  has 
not  been  paid,  but  tnat  nbeo  the  pur- 
chase money  has  been  advanced  by  the 
vendee,  the  measare  of  datnages  la  the 
tarn  paid  or  the  value  of  t£e  arUole 
which  forms  the  consideration  of  the 
oontnet  But,  for  this  distinction  no 
antbority  has  been  dted  except  a  diettan 
(doabtleu  entitled  to  great  respect)  of 
Chief  JoBtice  Marshall,  in  Shepherd  *. 
Hampton,  8  IFAtta.  204,  After  affirming 
the  general  principle,  he  adds,  '  For  my- 
•elf  ouly,  1-  can  say  that  I  ahould  not 
think  tiiv  rule  would  apply  to  a  caae 
rtare  advanoea  of  money  had  been  made 
by  the  purchaser  under  a  contract;  but 
I  am  not  aware  what  would  be  the 
opinion  of  the  court  in  aiich  a  cose.' 
Taking  the  remarks  of  the  cbief  Justice 
in  the  broadest  sense,  and  aupposf  ng  tbem 
to  be  directly  applicable  to  the  case  in 
hand,  (of  which  tliere  is  some  room  to 
doabt,  I  It  is  very  evident  that  he  failed 
to  advert  to  the  difference  between  a 
suit  on  the  contract  itself^  and  a  suit 
cn»md«d  on  the  recinon  of  the  oontract 
But  this  distinction,  which  pervades  all 
tha  anthoritiea,  governs  the  whole  case ; 
for  die  purchaser  may  declare  specially 
for  the  breach  of  the  oontract ;  or  simply 
for  BiiHi«y  had  and  reedved,  to  recover 
back  the  depotit,_  if  any  be  mad^  or  the 
purchase  money  if  it  be  paid ;  or  he  may 


Join  both  csosel  of  action  in  the  same 
declaration.  And  when  this  ii  done,  it 
is  granted  that  under  the  money  count, 
the  money  advanced  may  be  recovered 
back,  or  where  a  specific  article  bat  been 
given  in  eatisfilction,  the  purchaser  may 
when  default  ia  made  elect  h)  conaider 


the  CI 


r  the 


article  itself,  or  its  value,  frora  the 
dor.  But  on  the  other  baud,  where  tha 
purchaser  declares  specially  for  breach  of 
the  contract,  and  thereby  affirms  it,  the 
only  role  of  damages  is  the  value  of  the 
article,  at  or  about  the  time  it  b  to  be 
delivered. 

"Where  the  vendor  Jails  to  deliver  the 
article  bought,  the  purchaser  may  elect 
to  rescind  the  contract  and  recover  back 
the  money  paid,  or  he  may  bring  euit  on 
the  agreement,  and  recover  the  value  at 
or  about  the  time  it  onght  to  be  de- 
livered. And  this  is  a  just  rule,  for  if  It 
has  riaen  in  value  he  has  the  advantage 
□f  the  iocreaaed  price;  if  it  has  decreased, 
why  ahould  he,  when  be  adhere!  to  the 
contract,  recover  mors  from  the  vendor 
Uian  for  the  injury  he  has  sustained  by 
the  non-performance  of  the  agreement) 
And  the  vendee  haa  the  leoa  reason  to 
complain,  because  he  may,  as  before 
stated,  rescind  thebaivain  and  place  him- 
self in  the  same  situation  as  before  it  was 
made  It  is  said  that  the  vendor  is  In 
the  esse  supposed  in  de&nit,  and  this  ia 
true;  but wheref^^rsManycircutrul'ines 
of  agffraw^vm,  uhieh  i*  rvtly  the  <Mua, 
fas  jiay  may  do  jtutict  by  a  liberal  *tti- 
matt  of  tkt  valite  of  the  yoodt.  It  haa 
been  suggeeted  that  the  contract,  on 
tallare  of  the  vendor  to  perform  his  part 
of  it,  Is  ipio/ada  rescinded  ;  bnt  this  ii 
a  novel  Idea,  for  It  can  be  rescinded  only 
with  the  assent  of  the  vendee,  who  may 
in  a  given  case  elect  to  consider  the 
^^ement  at  an  end.  And  in  the  latter 
case,  that  Is,  where  the  purcboser  agrees 


where  it  is  held  that  where  bank  stock  has  been  wrongfully  withheld  trcta  a  ptrty 
«iUU«d  to  It,  "  the  meamre  of  damages,  if  the  consideration  for  the  stock  has  been 
paid,  b  the  lugliest  market  value  between  the  breach  and  the  trial,  together  with 
the:bonns  and  dividends  which  have  been  received  In  the  mean  time ;  bnt  if  the  <^a- 
ridetatlon  has  not  been  paid,  the  pl^tlff  should  be  allowed  the  .difference  between 
it  and  the  valne  of  the  stock,  together  wtth  tha  difference  between  the  Interest  on 
the  «oivdderatioii  and  the  dividends  on  the  stock.* 
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luique  est  Kodie,  veljwlex,  w2  patremua,  velJvriscon»uliug,  qui  non 
hoBreat,  maneatgue  «u^en«u8  ^uotiea,  cum  condemnaUo  facienda 
in  reipetUae  aegtimaiionmi,  quaerUur  ad  quod  tempua  aestimaiio 
Tfferri  ddiat.  {o)  In  the  conrta  of  England  and  Connecticut,  it 
would  seem  that  if  the  price  be  paid  in  advance,  the  vendee  is 
entitled  to  the  highest  value  ap  to  the  time  of  trial,  and  the  right 
to  rescind  is  denied.  But  the  judges  of  these  trihonals  do  not 
appear  to  agree  npon  the  qnestion  which  preeenta  iteelf  where  the 
article  falls  in  value  after  tiie  price  is  paid. 

In  New  York,  the  subject  seems  to  be  thrown  into  confusion 
by  the  introduction  of  a  new  qualification ;  while  in  Pennsylva- 
nia, the  right  to  rescind  is  maintained,  uid  the  vendee,  even 
where  he  has  paid  the  price,  is  only  allowed  to  recover  according 
to  the  value  of  the  article,  unless  under  the  count  for  money  had 
and  received,  fii  this  perplexing  conflict  of  opinion,  I  am  ad- 
monished  to  refrain  from  any  dogmatical  declaration  of  the  exist- 
ing rule ;  and  this  especially  as  it  cannot  be  denied  that  some 
doubt  has  been  thrown  on  the  entire  subject  by  a  late  decision  of 
tlie  Court  of  Exchequer  in  England. 

In  a  recent  case  in  that  court,  the  defendants,  in  1833,  agreed 
to  sell  and  deliver  on  board  the  plaiotiffs'  vessel,  a  certain  quEm- 
tity  of  Odessa  linseed,  at  that  place,  at  30*.  per  quarter.  The 
plaintiffs'  vessel  arrived  at  Odessa,  and  they  paid  the  defendants' 
£1,675  in  October,  1833,  being  a  moiety  of  the  purchase-money 


that  th«  contrsot  be  Teaeinded,  the  remed' 


>  gout 


;  for 


ledy 
It  is 


only  on  the  footiDg  of  the  Bubnsteaoe  of 
the  coQttact  between  the  vendor  snd 
vendee,  vrhieh  he  giunintees,  th&t  he  ie 
liable.  This  a  bo  plain  u  not  to  De«d 
the  aid  of  ai^neot.  It  is  very  true 
ttiat  ■  deposit,  or  evea  tLe  intereit  od  k 
deposit,  may,  in  certain  casee,  be  re- 
oovered  on  a  special  count  agaiast  the 
vendor.  But  theee  cases  form  rather  the 
eiceptioQ  than  the  tale.  UBoally  the 
damaeeB  snstaiaed  are  much  lesstbaD  the 
depoDt;  and  beddes,  this  Is  necessary, 
fur  otherwise  it  could  not  b«  recovered 


itBll 


ralnfit  the  vendor,  who  haa 
a  the  money,  the  depoiitbeing  In 


I  agal 

vedtl 
the  hands  of  the  auctioneer,  and  he 
is  liable  for  money  had  and  received 
Besides,  the  coses  cited  are  on  talea  of 
lands  by  auctioneers,  and  the  same  rules 
cannot  hold  aa  on  the  sale  of  chattels; 
for  lands,  unlike  a(oc>s,  Ac,  have  no 
market  value.  There  ia  nothing  In  the 
•nggeriion  that  the  agreement  Ukea  the 


case  oat  of  the  general  rule.  The  soit  la 
broDght  for  breach  of  an  agreement,  the 
performance  of  which  the  defendant 
agreed  to  goarantee.  It  i^  therefore, 
from  neceaaity  a  suit  in  affirmance  of  the 
contract.  The  defendant  agrees,  in  effect, 
that  if  the  veodor  iaile  to  perform  th« 
agreement,  be  will  pay  the  value  of  the 
trees  at  the  time  they  ought  to  have  been 
delivered." 

When  we  come  to  the  subject  of  war- 
rantjes,  we  shall  see  that  the  right  to  re- 
scind, here  declared,  le  more  than  doubt- 
ful ;  nor  can  it  be  considered  correct  to 
leave  a  queation  of  this  kind  to  a  jury 
with  anyinetruetionsso  vague  or  danger- 
ona,  as  that  they  are  al  li^rty  to  make 

I  libtral  ttiimatt "  of  the  value  of  the 


property. 

It  will  b( 


be  perceived,  also,  that  this  de-  , 
drion  is  directly  opposed  to  that  above 
cited  from  Contiecllcut,  throwing  the  lose 
of  the  apeculaCion  on  the  pl^ntiff. 

(o)  Vinnius,  Seleotae  Queetiones,  Ub. 
1,  ch.  Z9. 
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of  the  expected  cargo.  Hie  defendants  gave  notice  that  thej 
could  not  comply  with  the  contract  In  February,  1834,  when 
the  cargo  would  have  arrived  in  England  if  it  had  been  delivered 
to  the  plainti^  at  Odeasa,  the  price  was  ii-om  47».  to  50».  per 
quarter ;  at  the  time  of  trial  it  wonld  have  been  about  568.  The 
defendanta  paid  into  court,  in  September,  1835,  £2,072,  which 
was  at  the  rate  of  its.,  and  which  was  paid  over  to  the  plaintiffs, 
who  contended  that  as  they  had  paid  a  portion  of  the  porchaee 
money  and  Iain  oat  of  it  for  a  long  time,  they  were  entitled 
to  damages  according  to  the  price  at  which  the  seed  was  [372] 
Belling  at  the  time  of  tlie  trial.  Lord  Abinger,  at  the  trial, 
charged,  "That  in  his  opinion  the  plaintiffs  were  not  entitled  to 
treat  this  as  a  case  resembling  contracts  for  the  re-placing  of  stock 
where  the  damages  are  estimated  at  the  price  of  the  funds,  and 
they  were  not  entitled  to  damages  according  to  the  then  price  of 
the  seed,  and  that  taking  the  price  at  the  time  the  cargo  would 
arrive,  it  appeared  to  him  that  enough  had  been  paid  into  court ; 
but  with  these  observations  he  left  the  case  to  the  jury  for  their 
deliberation,"  who,  designing,  as  Lord  Abinger  remarked,  to  give 
no  more  than  the  money  adoanced  and  wderett  on  U,  found  a  ver- 
dict for  the  defendants.  A  motion  was  made  for  a  new  trial,  on 
the  ground  of  misdirection ;  bat  the  rule  was  discharged. 


Lord  Abinger,  0.  B.,  sud,  "  The  pl^ntifb  did  not  prare  that  the;  wftnted 
this  seed  for  ftnj  particulu  purpose,  w  tbat  the;  sustained  Kaj  peculiar  iqjurj 
from  its  non-deliver;.  I  told  the  jmy  that  neither  the  witoeesce  DOT  the  pUin- 
tifb  had  pointed  ont  any  precise  tine  which  should  mark  the  proper  estim&tB  of 
the  damages ;  for  they  had  not  stated  what  they  had  intended  to  do  with  the 
Med,  whether  to  crush  it  or  to  sell  it  The  plaintifis,  howerer,  insisted  that 
they  were  entitled  to  the  pro&ts  which  they  might  possibly  hare  made  upon  it, 
if  it  had  been  delivered.  The  Jury  speared  to  me  to  wish  to  give  no  more 
than  the  money  advanced  and  interest  upon  it  I  am  not  aware  of  any  rule  for 
estimating  damages  for  speculative  profits,  besides  taking  the  interest  on  the 
money  advanced.  It  was  not  proved  that  the  plaintiSb  could  have  made  more 
than  G  jw  emit,  on  th&t  money,  or  that  they  had  not  credit  at  their  bankers'  to 
that  extent,  and  thereby  had  suBt&ined  any  peculiar  inconvenience.  The  money 
had  been  paid  into  the  court,  and  the  plaintdfis  received  it  as  boor  as  the  prac- 
tice of  the  court  allowed  them  so  to  do.  I  felt  a  difficulty  as  to  how  the  dam- 
ages ought  to  be  computed;  bat  one  of  the  witnesses  gave  something  like  a 
rule,  which  I  pointed  out  to  the  jury.  He  said  that  Odeia  linseed  was  about 
the  same  quality  as  SieUian  linseed,  though  it  nsually  sold  at  a  somewhat 
lower  rate.  The  ship  arrived  in  JBngtartd  in  Ifareh,  He  stated  that  at  that 
time  Sioilian  linseed  was  wdl  sold  at  50«.,  and  that  he  himself  had  furnished 
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good  Eeed  at  that  price;  end  deducting  3«.  for  the  difference  io  valne,  the  fair 
price  of  the  Odetia  seed  wu  48l. ;  and,  aUoiriDg  «  discoont,  the  price  would 
have  been  about  that  which  the  defendantB  had  paid  into  court  It  is  to  b« 
remarked  that  by  the  terms  of  tb«  contract,  Bupposing  the  latrgo  to  have  been 
shipped  in  pursuance  of  it,  the  phuntiK  would  have  been  obliged  to  pay  the 
residue  of  the  purchase  monej  at  that  time.  I  did  not,  however,  prescrilta  any 
line  to  the  jury  upon  which  thej  ought  to  proceed ;  but  I  told  them  they  ought 
not  to  give  speculative  or  vindictive  dam^es." 

Alderson,  B.,  said,  "  The  only  question  in  the  case  wu  u  to  the  amount  of 

damages.  The  contract  was  to  deliver  a  certain  qnanti^  of  linseed  at  ft 
[378]  certain  time,  namely,  on  the  arrival  of  the  ship  b  London.    Previoual; 

to  tHat  period  a  notice  was  given  by  the  defendant,  that  be  was  unable 
to  perform  his  contract  It  appears  that  the  price  at  that  time  was  not  the 
proper  criterion  for  estimating  the  damages  ;  for,  as  the  pluntifla  bad  already 
parted  with  their  money,  they  were  not  then  in  a  sttoaUon  to  purchase  other 
seed.  The  more  correct  criterion  is  the  price  at  the  time  when  the  cargo  would 
have  arrived  in  due  course,  according  to  the  contract;  when,  if  it  bad  been 
delivered,  the  plaintiSs  would  have  been  enabled  to  re-sell  it  Another  criterion 
is  to  consider  the  loss  of  the  gain  which  the  par^  would  have  made  if  the  con- 
tract had  been  complied  with.  In  the  present  case,  the  loss  which  the  plaintiK 
have  sustained  arises  from  thdr  having  been  kept  out  of  their  money.  That  is 
a  matter  to  b«  calculated  by  the  interest  of  the  money  up  to  the  time  when,  by 
the  course  of  practice,  the  money  could  hare  been  obtdned  out  of  court  It 
appears  from  the  report  of  the  trial,  that  there  were  no  circumstances  submitted 
to  the  jury  to  show  that  the  plaintiff  had  sustained  any  special  damage.  The 
verdict  is,  therefore,  in  my  opinion  right"  (p) 


There  appears  bo  eolid  reason  for  making  any  difference  be- 
tween stock  and  any  other  vendible  commodity.  Where  stock  ia 
loaned,  or  the  price  of  the  article  paid  for,  in  either  case  the 
party  entitled  to  the  delivery  parts  with  his  property  on  the  faith 
of  the  contract,  and  in  either  case  is  prevented  from  using  it,  ap 
to  the  time  of  trial.  The  question  is,  whether,  in  either  case,  the 
law  ahoold  act  on  the  assumption  that  the  plaintiff  wonld  have 
retained  the  property  if  the  contract  had  been  complied  with,  till 
the  period  of  the  highest  value,  and  have  realized  that  price,  and 
thus  give  damages  which  are  purely  conjectural.  It  will  be 
noticed  that  in  the  case  of  Clark  v.  Finney,  {3)  it  was  intimated 
by  the  Supreme  Court  of  Kew  York,  that  the  rule  ought  to  be 
limited  to  the  case  of  articles  intended  for  sale ;  and  that  in 
Startup  «.  Oortazzi,  (r)  it  was  suggested  that  the  plaintiffs  had 
given  no  proof  of  the  purpose  for  which  the  article  was  intended ; 

Ip)  Startup  «,  Cortanl,  S  Or.  Mmt.  dt  Bo»co*,  ISS.         (7)  Antt,  ST9.        (r)  Supra, 
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the  niceness  of  the  £ret  distinction,  the  difficulty  of  fnmiahiug 
setiefactoiy  proof  under  the  Becoiid  head,  and  the  gener^  policy 
of  the  law  which  denies  conjectural  relief,  seem  to  me  strongly  to 
point  to  the  period  of  breach  ae  the  true  time,  in  all  cases,  of  esti- 
mating the  damages,  unless  it  he  shown  that  iihe  article  was  to  be 
delivered  for  some  specific  object  known  to  both  parties  at 
the  time,  and  tliat  thus  a  loss  within  the  contemplation  of  [374] 
both  parties  has  been  snatiuned.  The  fact  of  payment  in 
advance  throws  no  light  on  the  injury  sustained  by  the  purchaser ; 
nor  does  it  at  all  increase  the  probability  that  he  would  have 
retained  the  article  till  the  rise  of  price.  The  value  of  the  article 
at  the  time  of  breach,  with  interesf  for  delay,  and  subject  to  the 
above  exception,  seems  to  me  as  near  an  approach  to  the  actual 
loss  sustained  as  can  be  effected,  without  embarking  npon  a 
v^ne  search  after  £act8  impossible,  in  most  cases,  to  be  proved 
with  any  degree  of  satisfaction.  («) 

And  if  this  rule  be  sound,  it  applies  as  well  to  cases  where 
the  property  has  fallen,  as  to  those  where  it  has  risen.  The  pur- 
chaser claims  his  advance ;  but  if  he  gets  the  value  of  the  article 
at  the  time  of  the  breach,  the  contract  is  performed ;  and  if  this 
sam  be  lees  than  his  advance,  his  loss  is  ascrlbable  purely  to  his 
own  baigain.  It  may  undoubtedly  be  urged,  and  with  force,  that 
tlie  contract  being  violated  by  the  defendant,  the  retention  of  any 
part  of  the  plaintiff's  money  is  against  conscience.  I  have 
fUready,  however,  said  that  In  actions  of  contract  the  only  object 
of  the  tribunal  must  be  to  carry  into  effect  the  agreement  of  the 
parties,  as  far  as  possible,  and  that  the  motives  of  the  defaulter 


....  -if  damsgea,"  To  Thioh  th«  shnnoellor, 
1.11a  uuct  of  the  orifpn&I  edition  of  tbu  tn  hii  ^xth  edition,  replied  m  followi: 
work  contained  the  foUoviDg  passage:  "The  learned  author  limiet^en  in  mp- 
"  Ciiancellor  Kent,  to  hts  Comtnentansa,  P°^"K  ^  ^^  overlooked  that  dlBUncUon. 
vol.  iL,  480,  Lent  zxzix,  aayl,  'The  f;en-  The*e  CommcDtariei  are  not  calcnlatad 
eral  nUe  ii  t«1I  Mttled,  that  in  a  suit  faf  to  embodv  all  the  nice  or  arbitrary  or 
vendee,  for  a  breach  of  contraat  on  the  fanciful  diBtioctione  that  are  to  be  met 
part  of  the  vendor,  lor  not  delivering  an  with  in  the  Reporla.  I  do  not  regard 
article  sold,  the  measnre  of  damages  ig  the  disUnotlon  alluded  to  ai  well  fonnded 
the  price  of  the  article  at  the  time  of  the  or  inpported.  It  is  diiregarded  or  re- 
breach.'  Thelearnedchancellorappears  jeetea  Vr  eonte  of  die  beat  anthoriliea 
here  to  overlook  the  distinction  resultiDg,  cited.  'The  troe  rule  of  damage  ta  the 
•a  we  hare  aeen,  from  the  paj-ment  of  value  of  the  artide  at  the  time  of  the 
tha  price  before-hand,  which  rune  breach,  or  when  it  ibonid  have  been  de- 
throagh  theae  caaes,  and  which  ia  entire-  llvered.  Mr.  Sedgwick  seems,  himaelf, 
Iv  analogona  to  the  rule  in  trover ;  that  to  come  to  that  conclorion  amid  the  < 
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are  not  to  be  taken  into  view.  K  this  be  correct,  then  certainly 
it  removee  the  last  objection  to  tlie  adoption  of  the  general  role, 
that  the  value  at  the  time  of  the  breach,  with  interest  for  the 

delay,  is,  with  the  exertion  of  the  defendant'B  liability  to 
[2T&}  make  remnneratioa  for  Iobs  reenltiDg  from  facta  within  the 

knowledge  and  in  the  contemplation  of  both  partiee  at  the 
time  of  the  contract,  to  fumieh  the  meaBore  of  damages. 

I  may  be  allowed  to  say,  with  great  respect  for  the  very  able 
conrt  which  decided  the  case  of  Startup  v.  Gortazzi,  that  the 
vagaenesa  and  generality  of  its  oheervatlons  cannot  be  justified ; 
no  dear  and  definite  rule  can  be  deduced  from  it,  and  the  ques- 
tion as  to  the  amount  of  damages  would  seem  to  have  been  left  as 
a  matter  for  the  mere  discretionary  control  of  the  jury.  If  the 
subject  of  compensation  is  ever  to  be  redaced  to  any  thing  like 
certainty,  if  any  hope  can  be  entertained  that  it  is  to  be  relieved 
from  the  vexations  contradictions  and  perplexities  with  which  it 
is  now  infested,  the  reins  most  be  held  with  a  firmer  hand,  and 
the  power  of  the  court  over  the  amount  of  relief  more  clearly  and 
definitely  declared.  (Q 


(f)  In  Looluna,  on  ui  agreemeDt  fai 

transfer  itock,  wlloh  -  afUrwarda  liad 
riien  in  Taloe,  but  which  had  not  been 

e&ld  for,  and  vhieh,  at  &e  time  of  the 
reach  of  the  eoctnet,  wai  at  the  Bome 
prie^  the  Sopreme  Coort  aaid  diat  the 
danLUM  >t  the  time  of  the  default  or  the 
breach  of  contraot,  are  the  only  damsgea 
which  the  plaintiff  can  reeover.  Yanoe 
V.  Tonme,  IS  La.  Rep..  8S6, 

It  haa  beea  held  ganerallj,  in  lUne, 
in  an  action  od  an  agreement  to  deliver 
certain  ehatteU  on  demand,  that  the  mar- 
ket valne  of  the  property  at  the  tine  of 
d^oand  wai  thA  meamre  of  damagei. 
Smith  V.  Berrv,  IB  Maim  R,  Ui. 

In  a  CM*  In  MaaaachnBett*,  Ui«  eootnct 
WM,  that  Geoige  ihonld  delJT«r  to 
Qiiarle*,  1000  barrda  of  flonr,  at  ^  per 
barrel,  at  any  time  within  aix  aontlu — 
OeorgG  ta  give  Qnarlei  riz  daj^  notice 
l^or  to  AMrerj;  Qnarlea  to  pay  the 
price  aforeeaid,  and  either  party  to  be 
released,  if  deairing  it,  within  three 
iDondiB,  an  pa^ng  tSOO  to  the  other. 
Hiie  Uit  pKonoon  waa  not  taken  advan- 
tage ot  On  tlie  18th  of  Feb.,  Qaarlea  de- 
manded it;  It  wu  not  deUvered;  and 
the  queation  waa,  on  what  day  the  dam- 
agee  wer«  to  be  computed,  it  being 
agreed  that  nch  damagea  were  the  dii^ 
fM'eaoe  between  the  price  mentioned  in 
the  eontraot  and  the  actual  value.    The 


conrt  held  that  the  defendant  had  to  do 


ruary  to  give  notice;  and  aa,  if  he  had 
then  given  notice,  he  would  have  bad 
till  the  laat  day  to  ddiver  the  flour, 
the  Bctnal  breach  by  the  non-delivery  irf 
theflonr  must  be  taken  to  have  oecorred 
on  thai  day,  and  damagea  wereeompntad 
ac«oTdlngly.  Qnarle*  v,  Geo^e,  28  Piek, 

loa 

Where  a  purchaeer  at  a  dieriS'a  aale 
did  not  fnlfitl  Ilia  contract,  and  the  prop- 
erty waa  re-eold,  it  waa  hdd,  in  an  aolion 
by  the  iheriff,  that  the  meaaure  of  danw- 
gea  waa  the  difFerenee  between  the  firal 
and  >eoond  Mlea.  Oaakell  v.  Uoriu^  1 
Warn.  <fr  Brrg.,  88. 

In  Eentucl^,  where  one  Loder  cove- 
nanted to  fnrnwh  Allen,  by  a  ^ven  day, 
two  alavee,  in  eondderation  of  |U0  then 
paid,  and  (IIO  to  be  pidd  on  thwr  deliv- 
ery, it  was  Bald  by  the  Conrt  of  AppMtli^ 
that,  "  for  a  Ulure  to  ftindsh  the  slavM 
aooordlng  to  eontraot^  the  obligora  woe 
liable  for  damage*  to  AU«a.  Ilie  bms- 
Bure  of  those  damage*  waa  the  valoe  of 
the  negroet  deaeribed  at  the  time  aQd 
place  of  performance.  Tfais  waa  th« 
province  of  the  Jury  to  ascertain.  It  haa 
done  so,  and  the  amount  of  conaidentioa 
did  not  form  a  Bubiect  of  material  In- 
qnlry."    Loder  «.  Allen,  %  BM,  888. 
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In  Scotland,  indeed,  the  whole  subject  that  we  are  now  ' 
coneidering,  has  been  distinctly  declared  to  belong  to  the  [276] 
proTince  of  the  jury,  who  are  to  be  allowed  to  enter  into  a 
wide  range  of  investigation  into  the  objects  of  the  parties,  the 
pnrpoBe  of  the  contract,  and  the  condnct  of  the  defaulter.  Where 
the  defendants  had  wron^itU/y  failed  to  deliver  certun  hemp  at 
St  Petersbnrg,  and  the  plaintiff  could  not  have  enpplied  himself 
at  that  place  during  tiie  season  with  the  article,  the  whole  matter 
was  veiy  elaborately  considered,  and  the  English  role  rejected.  It 
should  he  mentioned,  that  the  price  of  the  article  had  not  been 
paid ;  but  no  stress  is  laid  on  this  fact.  Lord  Medwin,  who  deliv- 
ered the  leading  opinion  of  the  Court  of  Sessions,  said  that, — 

"ThelftW  of  EngUnd,  taking  is  the  sUndftrd  tbe  market  price  of  the  article 
(HI  the  d>7  fixed  fiir  delireiy,  appeared  to  be  adopted  chiefly  in  r^;atd  to  articles 
of  ordiouy  productian  in  the  country,  as  bacon,  tallow,  to,,  where  the  same 
article  may  be  easily  procured  in  the  msrket,  and  where  the  party  could  easily 
supply  himself  if  disappointeS  by  the  seller." 

He  then  proceeds  to  examine  the  Scotch  cases,  and  deduces 
from  them  the  following  principles ; — 

,Rn&  "That  the  damage  will  be  differently  estimated  ac«<wding  as  the 
bilure  to  Implement  (perform)  has  been  thought  the  fault  of  the  seller  or  not. 
In  the  latter  case,  w  payment  of  the  loss  actually  incurred,  the  seller  ought  to 
be  free.    Equity  int»po8e«  to  make  (he  dam^e  as  light  as  possible." 

Seeond.  "  Bat  this  principle  wiU  not  apply,  and  equity  cannot  be  pleaded  if 
the  non-deliTery  has  arisen  fixm  the  bult  of  the  seller,  in  order.to  obt^n  a 
higher  price  from  another.  *  *  But  drcumstances  in  the  buyer's  conduct 
also  may  affect  the  estimate  of  damage  due  to  him,  even  where  the  non-imple- 
ment has  been  blamable ;  for  it  la  indemnlQcation  of  loss  merely  he  is  entitled 
to,  and  his  claim  does  not  proceed  on  the  principle  of  punishment  for  a  wrong," 

7%ird  "Henceif  the  buyer  had  bef(»«  delivery  re-sold  the  article,  he  can 
chum  only  the  difference  of  price  between  the  two  sales,  as  this  is  the  amount 
of  his  loss,  unless  the  parties  who  made  the  purchase  also  claim  and  obt^ 
damages." 

Ibvrth.  "If  the  person  supplied  himself  at  the  market  price  with  (he 
article,  he  most  limit  himself  in  his  claim  of  indemnification  to  the  difierenc* 
between  the  price  paid  and  the  contract  price,  although  he  could  show  that  the 
sdler,  by  the  rise-of  the  market,  had  made  double  the  sum  by  non-delirary." 

The  learned  judge  then  proceeds  to  inquire, — 

''  What  is  the  l^al  rule  for  fixing  the  damage  in  a  case  where  the  non- 
delivery  is  wiUfiil,  and  performance  (implement)  refused."     And    he  layi, 
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[277]  "The  concluBioa  would  not  seem  nnreaMHiRble,  thkt  if  this  iawithhddb^ 
the  seller  for  the  gain  he  ia  to  DMlce  or  has  nude  by  dispoung  of  it  to 
another  at  a  higher  price,  the  purchaser  is  entitled  to  have  the  highest  prico  of 
the  article  titl  the  decree  ia  prooouDced  in  his  faTor,  provided  always  there  b«  no 
undue  deiaj  in  bringing  his  aotion,  and  no  improper  delay  in  carrying  it  on,  and 
that  if  the  market  has  been  rising  all  along,  the  very  highest  price  prior  to 
decree  is  to  be  assumed  as  the  estimate  of  the  damage." 

Bat  after  stating  that  the  English  and  the  civil  law  are  against 
thia  rule,  he  proceeds, — 

"  The  reason  for  resistiiig  saeh  a  mode  of  estimating  the  damage  is,  that  it 
gives  the  plaintiff  purchaser)  the  utmost  price  of  speculation  n'ithont  any  risk 
of  loss,  and  talces  it  from  the  seller,  who,  unless  he  has  held  on  to  the  goods  (a 
very  unlikely  supposition,  aa  the  temptation  to  dispose  of  them  about  the  time 
of  breaking  the  contract  probably  led  to  it),  will  be  made  to  suffer  not  only  much 
beyond  his  own  profit,  but  will  be  compelled  to  put  into  the  pocket  of  his  adver- 
sary much  beyond  indemnification  for  bis  loss.  *  *  This  further  reason  may  be 
assigned  against  this  rule  for  estimating  damage,  that  much  uncertainty  and 
great  inequality  would  be  introduced  into  such  claims,"  He  then  proceeds, 
"  Still,  it  is  to  be  inquired  whether  there  ia  any  principle  in  our  law  for  claim- 
ing as  damages  the  profit  which  might  have  been  made  by  a  sale  of  thia  article 
in  a  riwng  market,  *  *  There  really  seems  to  me  to  be  much  good  sense  in 
this  conclusion,  that  no  fixed  rule  as  to  time  will  suit  each  case,  but  that  it  may 
vary  according  to  drcumstances.  *  *  la  estimating  damage  we  are  entitled 
to  look  at  the  use  the  one  party  intended  to  make  of  it,  and  which  the  other 
might  presume  was  Intended.  It  ia  upon  this  principle  that  the  seller  ia  only 
bound  to  repair  the  loas  which  relates  to  the  thing  itself,  and  which  results 
directly  from  it,  not  consequential  damage.  It  ia  that  only  which  the  parties 
are  called  upon  or  can  be  auppoaed  to  contemplate  at  the  time  of  the  sale  or  the 
breach  of  bargain.  And  if  the  article  were  purchased  by  a  dealer  in  it,  with  a 
view  to  Im  re-sold  for  profit,  and  this  was  in  the  contemplation  of  both  parties, 
I  am  unable  to  see  how  that  can  be  laid  out  of  view  in  estimating  tiie  loss  sus- 
tained by  non-delivery,  more  especially  when  that  very  advantage  which  the 
purchaser  would  have  bad,  the  seller  has  obtained,  and  which  in  fact  has 
occasioned  hia  bad  faith  in  the  transaction.  *  *  In  the  present  case,  it  must 
be  held  that  the  defenders  coald  have  given  delivery,  and  that  they  only  pot  it 
out  of  their  power  willfully  and  wrongfully,  in  order  to  obtain  a  higher  price  for 
it ;  that  tlus  higher  price  is  now  in  their  pocket,  which  would  mott  protab^ 
hat»  heen  the  profit  on  the  sale  of  the  article  by  the  purchaser.  *  *  We 
cannot  doubt  that  the  higher  price  was  the  temptation  for  their  breach  of  bar- 
gun  ;  and  I  think  that  thia  affords  the  true  estimate  of  damage.  I  am  quite 
aware  that  this  throws  much  uncertainty  into  every  case,  but  not  greater  than 
if  we  adopt  either  the  date  of  the  summons  or  of  the  verdict  as  the  period  for 

estimating  damage ;  one  would  probably  give  too  HtUe  and  the  other  too 
[278]  much  in  a  rising  market    1  see  no  better  principle  than  this,  in  auch  a 

case,  that  the  profit  which  the  one  would  have  made,  the  other  probably 
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hu  made ;  ftnd  JagUee  requires  that  the  one  should  not  suffer,  nor  the  other 
benefit  hf  his  own  wrong.  No  doubt  it  is  the  price  of  speculation  without  anf 
risk  of  loes ;  but  if  we  reject  the  price  at  the  date  of  delivery  ae  offering  any 
encourmgemeDt  to  bad  faith  in  a  rising  market,  and  also  the  date  of  citation  or  of 
verdict  as  patting  it  too  much  in  the  purchaser's  power  to  protract  his  judicial 
demand  and  influence  his  claim  to  what  he  never  would  have  obtained  as  a 
profit,  nor  the  otiier  party  hare  secured  by  the  actual  sale  of  the  article,  I 
really  do  not  8e«  what  other  rule  can  be  adopted.1  It  is  always  a  difflcult  matter 
to  fix  on  the  amount  of  damage ;  the  elements  out  of  which  they  are  to  be 
estimated  are  *arioua  and  auomalons.  I  think  it  it  peouliarlf/  a  jvry  qvtt- 
tim."  (u) 

Having  thns  endeavored  to  arrive  at  the  general  reenlt  tbat 
die  market  price  or  value  on  the  day  of  the  breach  controle  the 
measure  of  damages,  it  Btill  remaine  to  be  seen  how  tbat  value  is 
to  be  determined. 

In  a  case  on  the  Pennsylvania  Oircait,  («)  where  eait  was 
brought  on  a  contract  to  deliver  coffee,  not  paid  for,  the  rule  was 
declared  to  be  the  market  price  on  the  day  fixed  for  performance ;  . 
bnt  it  also  became  necessary  carefully  to  determine  what  was  the 
market  price.  In  charging  the  jnry,  Baldwin,  J.,  said,  "  Ton 
must  take  what  you  believe  the  market  price  or  value,  bat  may 
take  the  range  of  the  market  as  proved  by  the  witnesses,  fixing 
on  the  highest,  lowest,  or  medium  rate  at  your  discretion,  "We 
think  the  mle  applicable  to  contracts  to  deliver  stocks  a  correct 
one  in  cases  of  this  kind,  by  keeping  within  the  range  of  the 
market  on  the  day  of  delivery,  to  fix  on  the  higher,  lower,  or 
medium  value,  as  the  breach  of  the  contract  may  have  been  will- 
ftil  or  innocent  in  yonr  opinion.  The  pl^ntiff  ia  entitled  to  yonr 
verdict  for  snch  value,  with  interest  fi-om  the  day  of  delivery." 
A  motion  m-as  made  to  set  aside  the  verdict,  on  the  ground  of 
excessive  damages,  which  was  granted;  and  in  delivering  his 
opinion,  Hopkinson,  J.,  said, — 

"  It  is  the  price,  the  market  price  of  the  article  that  is  to  furnish  the  mea- 
isnre  of  damages.    Now,  what  is  the  price  of  a  thing,  particulariy  the  market 
price  I    We  cooEdder  it  1«  he  the  value,  the  rate  at  which  the  thing  is    • 
wAA.    To  make  a  market  there  must  be  buying  and  seUiog,  purchase  [270] 
and  sale.    If  the  owner  of  an  article  holds  it  at  a  price  whidi  nobody  will 

(■)  Watta  «.  Utehdl,  1  Ihimlop,  BtU  of  the  jury  over  the  anUect  Is  diriineay 

A  Murray   Batum   Oam,    IIST.     The  declared  to  be  the  3ootUdi  law. 

whole  case  shonld  be  carefully  ezsmiaed.  {>)  Blydenburgh   et    tU.  v.  Weldi,   1 

See,  aIbo,  Dnnlop  r.  Elgafins,  in  House  of  Baldain,  881. 
Lordi,  IS  Jieritl,  S96,  where  the  power 
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give  for  it,  cio  Uut  be  said  to  be  its  nurkdt  rkluef  M«n  BometimM  put 
bataatical  prices  upon  their  property.  For  ntaaus  pMwnuI  uid  peculiar,  tiiey 
inty  nUe  it  much  thoye  what  any  one  would  give  for  it  In  that  its  raluef 
Further,  the  holdm  of  ao  article,  as  flour,  for  inetuice,  under  a  false  mmor, 
which  if  tme  would  augment  its  value,  may  snapend  their  sales,  or  put  a  price 
apoa  it,  not  according  to  its  value  in  the  actual  state  of  the  market,  or  the  actual 
drciunstances  which  affect  the  mariiet,  but  according  to  what  in  their  opinion 
will  be  its  market  price  or  value  provided  the  rumor  shall  prove  to  be  true.  In 
such  a  case  it  is  clear  that  Uie  asking  price  is  not  the  worth  of  the  thing  on  the 
^Ten  day,  but  what  it  is  supposed  it  will  be  worth  at  a  future  day,  if  the  con- 
tingency shall  happen  which  is  to  give  it  this  additional  value.  To  take  such  a 
price  as  a  rule  of  damages,  is  to  make  a  defendant  pay  what  never  in  truth  was 
the  value  of  tiie  article,  and  to  give  the  plaintiff  a  profit  by  a  breach  irf  the  con- 
tract, which  he  never  could  have  made  by  its  performance. 

"  The  law  does  oot  intend  this ;  it  will  give  a  full  and  liberal  bdemnity  Ibr 
the  loss  sustained  by  tha  iqjured  party,  and  means  to  impose  no  higher  penalty 
than  this  on  the  dehulter." 

Where  a  given  place  is  Axed  on  bj  the  parties  as  that  for 
deliveiy,  it  seems  to  be  well  settled  that  the  inquiiy  as  to  prices 
is  limited  peremptorily  to  that  particular  place.  So  in  New 
Tort,  where  assampsit  was  brought  for  breach  of  a  contract  to 
deliver  100,000  shingles  at  a  landing-place  called  Bailej  Town, 
on  Seneca  Lake,  on  the  1st  of  June,  182S,  for  which  the  plaintiff 
WQS  to  pay  $125,  or  $1.25  per  thousand,  the  plaintiff  proved  the 
value  of  the  shingles  at  the  place  of  delivery  on  the  day  (Ist 
of  June)  to  have  been  $1.87  or  $2.00  per  thoasand.  The  defend-  • 
ant  was  allowed  to  prove  the  value  of  shingles  at  Geneva,  and 
other  places,  and  from  an  average  ofj^ricea  to  find  the  value ;  but, 
the  plaintiff  moving  for  a  new  trial,  this  was  held  wrong,  and 
that  the  true  rule  of  damages  was  the  difference  between  the 
price  as  fixed  by  the  parties  on  the  day  and  ai  the  place  of 
delivery,  and  the  market  value  at  the  same  time  and  place  ;  and 
a  new  trial  was  ordered.  («?) 

Contracts  of  sale  may  be  broken  by  the  seller  in  still 
[280]  another  mode.    The  goods  when  tendered  by  the  vendor 

»  may  not  prove  to  be  of  the  kind  or  quality  required  by  the 
contract.    In  such  case  the  vendee  most  either  affirm  or  rescind 

{»)  Gregory  v.  MoI>oweU,  S   Wmd,  between  the  price  agreed  on  between  the 

4SS.     In  a  case  in  Arkanuu,  in  ua  action  parties  and  tlie  market  price  of  the  pork 

on  an  agreement  bv  which  Hanna  sold  at  the  time  of  tha  deUvery  at  the  place 

Harter  ten   hogs,  the  defendant  below  fixed  on  by  tha  agreemenb     Hanna  *. 

refused  to  deliver,  it  was  held  tbst  tha  Harter,  la  error,  2  Art.,  HI. 
meaiure  of  damageg  was  the  difference 
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the  contract  in  toto.  Tho  buyer  cannot,  on  receiving  a  part  of 
the  qcantit7  sold,  retiun  it,  and  claim  damages  for  the  non- 
delivery of  the  entire  quantity.  Nor  can  he  require  the  delivery 
of  the  residne,  retaining  a  claim  for  damages.  He  most  ather 
receive  tlie  article  as  it  is ;  or  he  must  return  the  portion  de- 
livered, and  then  enforce  his  claim  for  damages,  (ai)  (1) 

We  have  already  considered  the  subject  in  regu^l  to  not«s 
payable  in  specific  articles,  (y)  and  have  also  examined  a  class  of 
buter  contracts,  (s)  where  the  price  of  the  article  sold  is  agreed  to 
be  paid  not  in  money  but  some  certain  specific  article.  In  all 
these  caaee  the  sound  rule  seems  to  be  that  the  parties  shall  be 
considered  as  having  elected  a  mterion  of  value  different  &om 
tlie  ordinary,  pecnniary  standard ;  and  having  so  made  their  con- 
tract, the  only  dn^  of  t^e  courts  is  to  enforce  it  by  awarding  the 
value  of  the  thing  agreed  to  be  delivered  in  payment. 

Having  ihns  considered  the  measure  of  damages  as  against 
the  vendor,  when  he  fails  to  deliver  the  article  contracted  for,  we 
have  now  to  examine  the  correE^nding  qneationa  as  to  the  par- 
chaser,  upon  his  failure  to  make  payment. 

In  these  cases,  the  contract  fixes  the  price  or  it  does  not  If 
this  point  be  left  doubtful,  and  the  vendee  re-sell  the  article,  he 
can  be  made  liable  for  the  price  received,  deducting  usual  charges 
and  commiBHons.  He  is  treated  as  a  trustee  or  agent  of  the 
pl^ntifif,  selling  on  hia  account  and  for  his  benefit ;  and  it  is  both 
equitable  and  legal  that  having  received  the  money  he  should 
pay  it  over  to  the  owner,  after  retaining  a  due  compensation  for 
his  services,  (a)  But  this  is  a  very  unusual  case ;  and  the  contract 
generally  fixes  the  price. 

Where  a  vendee  is  sued  for  non-performance  of  the  contract 
on  his  part,  in  not  paying  the  contract  price,  if  the  goods  have 
been  delivered,  the  measure  of  damages  is  of  course  the  price 
named  in  the  agreement ;  (2)  but  if  their  possession  has  not  been 


(z)  Shield!  t.  Fettee,  S  Band/.  B.  C. 


(l),In  an  mUod  to  r«oaT«r  the  prioe  of  goods  lold,  the  baf«r  nuij  dio-w  Id 
reducUon  of  dunages  that  tba  goods  irare  not  of  the  quantity  or  qaality  alleged. 
W«>t«ott  *.  Nims,  4  OwA.  (Man.),  21S. 

(2)  On  •  oontoMt  of  lale,  where  no  prioe  is  agreed  npoo,  the  value  of  the  artiole 
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changed,  it  hae  been  doubted  whether  the  role  of  damagee  is 
[  281  ]  the  price  itself,  or  only  the  difference  between  the  contract 
price  and  the  value  of  the  article  at  the  time  fixed  for  its 
delivery.  It  Beems  to  be  well  settled  in  Buch  oases,  that  the 
vendor  can  re-eell  them  if  he  Bee  fit,  and  charge  the  vendee  with 
the  difference  between  the  contract  price  and  that  realized  at  ^e 
sale,  (h)  ^ongh  perhaps  more  prudent,  it  is  not  necessary  that 
the  sale  should  be  at  auction  ;  it  is  only  requisite  to  show  that  the 
property  was  Bold  for  a  fair  price.  («)  But  if  the  vendor  does 
not  pursue  this  course,  and  without  reselling  the  goods  enea  the 
vendee  for  his  breach  of  contract,  the  question  arises,  which  we 
have  already  stated,  whether  the  vendor  can  recover  the  cwitract 
price,  or  only  the  difference  between  that  price  and  the  valne 
of  the  goods  which  remain  in  the  vendor's  bands ;  and  the  role 
appears  to  be,  that  the  vendor  can  recover  the  ccmtract  price  in 
full.  (1) 

In  a  suit  brought  by  vendor  against  vendee,  the  phuntiff  had 
contracted  to  sell  the  defendant  three  hundred  tons  of  Campeachy 
logwood  ;  "  such  as  may  be  determined  to  be  otherwise  by  impar- 
tial judges,  to  be  rejected;"  the  defendant  refused  to  accept  the 
wood  offered,  because  it  was  not  all  Campeachy  logwood ;  it  was 

(ft)  Luigford  D.  TjUi't  Aam'r,  1  Balk.  (e)  WUte  a  Eearnftj,  %  La.  Ann.  R., 

118;  a  C,  e  Mod.  leS;  CoddM  V.  Bad-      689. 
ter,  S  Fin.  SSB;  Studs  v.  Taylor,  6  J.  R. 


lu  tiia  nuket  u  the  rale.  Eenckley  v.  HendrickMn,  S  McLetaCt  0.  C.  B.,  1)0. 
Where  plaintiff  and  defendant  oontraeted  for  the  wle  of  60,000  brickt,  aed  the 
'  plalntifF  delivered  20,000,  when  the  defendant  wrongfully  resdndad  the  eontract  and 
refused  to  recelTe  any  more,  it  was  held,  that  plaintiff  wai  entitled  to  recover  the 
fall  market  valae  of  those  deUvered.    TerwUllger  v.  Enepp,  S  £  D.  Bmith'i  (If.  T.) 

a  p.  B.,  86. 

<1)  Orr  V.  Bigelow,  20  Barb.  {iT.  7.),  21.  Where  a  quantity  of  straw  was  sold,  * 
portion  of  which  onlj  was  taken  away,  and  the  hnyer  subseqnently  refused  to  taka 
the  remainder,  the  Tendor  threw  it  the  neit  epriog,  it  having  beoonte  damaged.  Into 
the  barn-yard  to  hia  cattle.  Held,  that  the  meosare  of  damages  agiunst  the  vendee 
for  refiiung  to  complete  his  contract,  wu  tba  contract  prioe  less  its  value  to  the 
vendor  for  the  nee  to  whioh  It  was  applied.    Chamberlain  v.  Yttn,  28  Vt,  2flS. 

In  a  snit  b  j  the  vendor  against  the  vendee  for  non-acceptance  of  the  articles  aold, 
in  order  to  give  him  a  complete  indemnity,  h«  moat  recover  the  difference  between 
the  agreed  price  and  that  at  wliich  he  conld  sell  on  the  day  vhen  the  vendee  waa 
bonad  to  receive  and  pay  for  the  thing  bought.  Dana  «.  Fiedler,  S  £<nt.  (il''.  J*.),  41! 
aeealsoHaskallcUcHcnry,  4  (70^,411;  WhitmoTB  e.  CMtto,  14  f  a.,  9. 
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insifited  on  his  behalf  that  he  was  not  bonod  b^  the  contract 
price,  as  a  part  only  of  the  stipulated  quantity  had  been  fur- 
nished; and  that  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  what  the  article  would  hare  sold 
for  at  the  time  when  the  true  quantity  of  Campeachy  logwood 
was  ascertained.  But  the  Court  of  King's  Bench  held,  that  the 
defendant  was  bound  to  take  tiie  part  which  was  Campeachy,  and 
that  he  having  repudiated  the  whole  contract,  the  measure  of  the 
damages  was  the  whole  contract  price  on  that  quantity,  i.  e.,  the 
Campeachy  wood,  {d) 

The  qaeetion  has  been  considered  in  New  York,  and 
decided  in  the  same  way.  («)  The  plaintiff,  a  carriage  [282] 
maker,  was  employed  to  build  a  snlkey  for  the  defendant. 
A  due  tender  having  been  made  of  the  carnage,  and  it  being 
deposited  with  the  plaintiff  for  his  use,  the  defendant  having 
refused  payment,  and  suit  brought,  it  was  insisted  that  the  mear 
Hore  of  damages  was  not  the  value  of  the  solkey,  but  only  the 
expense  of  taking  it  to  tlie  residence  of  the  defendant,  delay,  Idss. 
of  sale,  &c  ;  but  the  court  held  otherwise,  using  this  language : — 

"  Upon  principle,  I  would  ask  what  should  be  the  role  ?  A  mechanic  makes 
an  article  to  order,  aod  the  customer  refiises  to  recdre  it;  is  it  oot  right  and 
JuBt  that  the  mech«nio  should  be  paid  the  price  agreed  upoD,  and  the  customer 
left  to  dispose  of  the  article  as  he  may?  A  coutttry  rule  might  be  found  a 
great  embarrasament  to  trade.  The  mechanic  or  merchant,  upon  a  valid  con- 
tract of  sale,  may,  afler  refusal  to  receive,  sell  the  article  to  another,  and  sue  for 
the  difference  between  the  contract  price  and  the  actual  sale. 

Where  there  has  been  a  valid  contract  of  sale,  the  vendor  is  enUtled  to  the 
full  price,  whether  the  vendee  receive  the  goods  or  not  I  cannot  see  why  th« 
same  principle  is  not  applicable  in  this  case.  Here  was  a  valid  contact  to  make 
and  deliver  the  sulkej.  The  plaintiff  performed  the  contract  on  his  part;  the 
defendant  refused  to  receive  the  sulkey.  The  plaintiff  might,  upon  notice,  have 
sold  the  sulkey  at  auction ;  and  if  it  sold  for  less  than  {80  the  defendant  must 
have  pud  the  balance.    The  reason  given  for  this  rule  by  Eent,  Ch.  J.,  (/)  is, 


(({)  Qrabsm  k  Jeckeon,  14  Eatt,  498.  injury  reeolting  from  the  lota  of  hie  bus 

Wehavealready  (anl«,191)hadociMsion  mm.    See  ■  recent  aae  at  Kisi  FriuB, 

to  coorider  the  Bnalogoui  doubt  that  Dunlopa.  Orote,  3  An-,  itf.,  103,  where 

eziBte  a«  to  Oie  measure  of  damages  on  theplalntiffBln  a  •omewhat  ipeelsl  eaee, 

eontracta  for  the  lale  and  pnrchaw  of  held  entitled  to  recover  the  whole  oon- 

lande:  whether  the  vendor,  having  done  tract  price. 

all  in  lui  power  to  complete  his  agree-  (e) 

meat,  Is  at  liberty  to  recover  the  entire  {/_ 
eontract  price,  or  confined  to  the  actual 


Digitized  .yCOOgle 


298  BiLBa    OF    PERSONAL    PBOPEBIT.  [GEAF.  Z. 

ttukt  It  would  be  nnreosoDable  ta  oblige  him  to  ]«t  tb«  ulicle  poiab  on  his  bauds 
sad  run  the  risk  of  the  iosolTenc;  of  the  buyer.  But  if,  ftfter  tender  or  notice^ 
whichever  maj  be  necessary,  the  vendor  chooses  to  run  that  risk,  and  permit  the 
article  to  perish,  or,  as  in  this  case,  if  he  deport  it  with  a  third  porson  for  the 
use  of  the  Tendee,  he  certainly  must  have  a  right  to  do  so,  and  prosecute  for 
the  whole  price.  Suppose  a  tailor  makes  a  garment,  or  a  shoemaker  a  pair  of 
shoes,  to  order,  and  performs  his  part  of  the  contract,  is  he  not  entitled  to  the 
price  of  the  article  furnished  J  I  think  be  is,  and  that  the  plaintiff  in  this  case 
was  entitled  to  his  rerdict"  (g) 


So  in  MABsachasette,  wjiere  a  contract  had  been  made  for  die 
purchase  of  railway  aharee,  and  a  part  of  the  price  pud, 

[283]  and  the  vendor  cansed  them  to  be  traoBfeired  on  the  books 
of  the  company,  bat  the  defendant  refased  to  accept  them 

after  Euch  transfer,  it  was  held  that  the  meafiore  of  damages  was 

the  contract  price.  (A) 

Where,  however,  the  plaintiff  has  not  the  goods  that  be  agrees 

to  sell,  but  makes  a  side-contract  with  another  party  to  furnish 

them,  he  will  only  be  allowed  to  recover  the  difference  between 

the  original  contract  price  and  the  market  price  at  the  time  of 

the  offer,  with  interest  (t)  (1) 

(^)  It  haa  been  held  in  PenniylraTiia,  prooeeded  to  ny,  "  Properly  ipeaking, 

where  goods  are  sold  at  auction  on  credit,  the  lellar  cannot  rteovtr  thx  price  leAfli  ht 

and  the  vendee  refaies  to  take  them,  the  hat  rtlaiard  tht  ^oodt  !□  coDseqnence  of 

owner  may,  before  the  expiration  of  the  the  buyer'B  refiinng !«  comply  with  any 

credit,  eue  the  vendee  for  hii  bri'ech  of  part  of  the  contract"    Qlrard  v.  Taggar^ 

contract;  and  in  sach  case,  the  meaanre  G  8erj,  Jb  R.,  19. 

of  damages  is  the  difference  between  the  (h)  Thompson  v.  AJger,  13  Mtt.,  4B8. 

price  agned  to  be  paid  for  the  goods  and  (i)  Stantoo  »'.  Small,  3  And/  S.  0.  R, 

their  valoe  at  the  time  that  the  vendee  SSa    So,  toa,  in  Ohio,   M'Ksugbten  «. 

refused  to  take  them.    This  is  dearly  so,  Cassally,  4  M'Lean.,  SSI ;  though  in  this 

because  no  action  can  be  brought /br  the  case  it  Is  said  a  portion  of  the  property 

rice  of  the  soods  nndl  the  time  of  credit  waa  ready  to  be  delivered. 
expired.    But  In  this  case,  Oibeon,  J., 


(1)  Where  there  is  an  executory  eontraot  for  the  manubetnrijig  and  supply  of 
goods  from  lime  to  time,  to  be  paid  for  after  ddivery,  if  the  porcbaser,  having 
aocepted  and  ptdd  for  a  portion  of  the  goods  oontracted  for,  gives  notice  to  the  ven- 
dor not  to  manufitcture  any  more,  as  be  has  no  oooasion  for  them,  and  will  not  aooept 
or  pay  for  them;  die  vendor  may,  wlthont  mannfaoturing  and  tendering  the  reet  of 
the  goods,  maintain  an  action  against  the  purchaser  for  breach  of  eontract  And 
where,  by  the  terms  of  snob  a  eontraet,  the  goods  were  to  be  ddivered  at  stated 
periods,  bnt  were  not  all  delivered  at  Uie  ref^ioottve  times ;  the  purchaser  not  ooon- 
termanding  them,  bnt  requesting,  from  time  to  lime,  that  the  supply  might  be 
delayed,  and  finally  reforing  to  accept  any  more ;  It  was  held  that  damages  might  be 
given  for  the  whole  quantity  remMning  on  hand,  thoogb  conaisling  in  part  of  qnan- 
titias  which,  witbont  being  aoUiaUyeonntermBDded,had,  byda^reof  the  pnrchaaer^ 
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Where  gooda  are  sold  to  be  paid  for  hj  a  note  or  bill  payable 
at  a  fnturs  day,  and  the  note  or  bill  is  not  given,  it  is  well  settled 
in  England  and  in  this  country,  that  the  vendor  cannot  maintain 
assumpsit  on  the  general  connt  for  gooda  sold  and  delivered,  nntil 
the  credit  has  expired ;  but  he  can  sue  immediately  for  a  breach 
of  the  special  agreement  (J)  And  in  New  York  it  has  been  held, 
that  in  each  action,  be  will  be  entitled  to  recover  as  damages  the 
whole  valne  of  the  goods,  with  the  snggestion  that  there  should 
be  a  rebate  of  interest  daring  the  stipulated  period  of  credit ;  {k) 
the  court,  Bronson,  J.,  s&yiug,  "  The  right  of  action  is  as  perfect 
on  a  neglect  or  refusal  to  give  the  bill  as  it  can  be  after  the  credit 
has  expired.  The  only  difference  between  Boing  at  one  time  or 
the  other,  relates  to  the  form  of  the  remedy.  In  the  one  case,  the 
plaintiff  muBt  declare  BpeciaUy,  in  the  other  he  may  declare  gen> 
erally.  The  remedy  itself  is  the  same  in  both  cases.  The  dama* 
ges  are  the  price  of  the  goods.  The  party  cannot  have  two  actions 
for  one  breach  of  a  single  contract,  and  the  contract  is  no  more 
broken  after  the  credit  expiree  than  it  was  the  moment  that  the 
bill  or  note  was  wrongfully  withheld." 

So  in  a  case  in  Pennsylvania,  (2)  it  was  charged  at  the 
trial,  that  where  goods  are  sold  on  credit,  the  vendee  to  [284] 
give  his  note,  which  he  refuses  to  do  after  the  goods  are  . 
dehvered,  suit  may  be  brought  for  a  breach  of  the  contract  before 
the  expiration  of  the  credit,  in  which  case  the  measure  oi  dama- 
ges is  the  price  of  the  goods.  It  was  insisted  that  the  measure  of 
damages  was  the  injury  actually  sustained  by  not  receiving  any 
security  for  the  goods.    But  the  direction  was  held  right,  {m) 

An  effort  has  been  made  in  many  cases  by  the  purchaser  to 

(J)  ilruaeav.  Price,  i  But,  Ml;  Dut-  to  reearer.     In  tha  oue  of  HutohlnaoD  *. 

ton  *.  Solomonuin,  8  Sot.  A  Puli.,  BBS ;  Reed,  Uie  plalntia,  though  vithoat  dU- 

Hoakini  ■.  Dupervy,  9  Siul,  4BB ;  Hntcb-  mualon,  i*m  permitted  to  take  ft  rerdiot 

liuon  >.  Rsed,  S  Camp.,  S^B;  Loriug  «.  for  the  price  of  the  f^oodi. 

Ouniej.  S  PUk..  IS;   Huncemnn  e.  In-  {[)  S.iaiiiitrtt.Olwine,S  WalU.iStrg., 

habitante  of  Grafton,  10  3ftt„  tM.  1ST. 

(jt)HaDDB  0.  Mills,  21  Wmd..  90.    In  (m)  In  a  loinevliat  aimllsr  ease,   tbs 


been  kept  book  at  the  times  app^tad  for  d^reiy ;  and  that  it  wai  a  proper  dirae- 
tlon  totbejnryto  g^ve  nich  damages  aa  would  leave  the  plaintiffs  ia  tbe  aame  sltaa- 
tioD  as  if  Ike  defendants  had  fulfilled  thair  aontiaet  Coii  *.  Hie  Ambergate,  ic, 
B.  K.  Co.,  17  Q.  B..  127. 
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relieve  himself  from  the  contract  of  sale  before  the  time  fixed  for 
performance,  by  pving  notice  that  he  wonld  not  be  ready  to  com- 
plete the  agreement ;  and  in  these  cases  it  has  been  insisted  that 
the  damages  shonld  be  estimated  as  at  the  time  of  giving  notice ; 
bat  the  English  courts  have  jnatly  denied  the  right  of  either 
party  to  rescind  the  agreement,  and  have  adhered  to  the  day  of 
the  breach  as  the  period  fur  estimating  the  damages. 

In  an  action  of  assmnpeit  by  plaintiff  agunet  defendant  for 
not  accepting  a  quantity  of  wheat  which  the  plaintiff,  early  in 
January,  1839,  contracted  to  sell  to  the  defendant,  to  be  delivered 
at  Binningham,  as  soon  as  vessels  could  be  obtained  for  tlie  car- 
riage thereof,  the  defendant  gave  notice,  on  the  23th  of  January, 
that  he  wonld  not  accept  the  wheat  if  delivered — wheat  having 
then  fallen  in  price.  It  was  at  that  time  on  its  way  to  Birming- 
ham, and  CD  its  arrival  was  offered  to  the  defendant ;  but  he 
refused  to  take  it.  On  the  trial,  it  was  contended  that  the  measure 
of  damages  was  the  difference  between  the  contract  price  and  the 

price  on  the  S6th  of  January,  when  notice  was  g^ven.  But 
[285]  on  argument,  the  Exchequer  held  that  the  true  rule  was 

the  difference  between  the  contract  price  and  that  on  the 
day  when  it  was  offered  at  Birmingham ;  and  they  relied  on  the 
case  of  Leigh  v.  Patterson,  (n) 

So  in  another  case,  (o)  which  was  an  action  of  assumpsit  for 
not  accepting  certain  railway  shares,  the  contract  of  sale  was 
made  on  the  26th  of  Angnst,  1840  ;  on  the  7th  of  September,  the 
defendant  reftised  to  take  them.  On  the  l&th  the  plaintiff  re-sold 
the  shares  at  a  loss  of  £161  from  the  price  agreed  on  ;  and  the 
jury,  nnder  the  charge  of  the  judge,  found  a  verdict  for  this 
amount    The  defendant  on  a  motion  for  a  new  trial,  insisted  that 

siTB  a  iiot«  immediatdy  for  one  hundrad  a>  It  wu  after  the  ezrdnitioD  of  the  axtj 

aoUnrt,  pa^ble  in  stztv  day).    On  refta-  daya ;  and  If  the  plaintiff  recover  oom- 

aal  to  give  the  note,  and  before  the  ezpi-  inal  damagu  now,  we  do  not  aee  but  he 

ration  of  the  sixty  day«,  salt  was broaght ;  will  be  debarred  from  a  reooTcry  of  his 

and  it  was  innsted   that   the  plaintiff  actual  damagea  hereafter ;  because,  if  he 

eonld    only  recover    nominal  damasei.  Nesagalo,  he  esa  only  sue  for  the  same 

But  thecourtheldtheplalntiff  entitled  to  breach  of  promlee,  in  the  same  form  of 

recover  the  full  amount  of  the  note,  say.  aotioo,  and  la  the  lame  manner  of  de- 

Ing.  "  The  plalotiff  can  have  no  other  aC'  olaring  as  he  is  now  doing.    The  second 

tion  than  upon  Uiis  special  contract ;  and  action   would  be  for  the  same  cause  of 

it  is  very  obTioDSthatin  some  action  and  action  as  the  first,  and  miist  so  appear  to 

at  some  time,  heis  entitled  toreeoverthe  be  from  the  record  itself"    Btoddard  «. 

Bctoat    damage  anst^ned,  one  hundred  Mix,  14  C«ut.,  18. 

dollars,  which  the  defendant  promiMd  to  (n)  Philpotta  tr.  Evans,  SMeu.  A  Wett. 

pay.    The  special  promise  ofthe  defend-  R.,  475.     Ante,  ¥11. 
ant  to  give  his  note,  was  as  effcctuallv  (o)  Stewart  v.  Caaty,  S  Jfaea.  <£  W^d*. 

broken  when  the  action  was  cammenced,  R.,  160. 
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tiie  damages  should  have  been  calculated  only  to  the  7th  of  Sep- 
tember, when  the  defendant  declared  off.  Bat  Alderson,  B., 
Bald, "  The  damages  are  to  be  calculated  at  the  difference  between 
the  contract  price  and  the  price  to  be  obtained  within  a  reaaon- 
able  time  after  die  breach  of  contract ;  and  it  was  for  die  jury  to 
Bay  what  was  such  reaaonable  time." 

So  where  a  person  had  contracted  for  &  certain  c[uantity  of  oil, 
it  was  held,  that  in  an  action  for  not  accepting  and  paying  for  the 
0)1,  the  proper  measure  of  damages  was  the  difference  between 
the  price  he  had  contracted  to  pay  for  the  oil,  and  the  market 
price  at  the  time  when  the  contract  was  broken,  (ji) 

The  same  question  that  we  have  heretofore  discussed  in  regard 
to  notes  and  bills  of  exchange  when  made  in  one  country  and  pat 
in  suit  in  another,  may  arise  in  regard  to  sales ;  and  in  such  a  case 
it  has  been  held  in  New  York,  that  when  goods  hare  been  pnr^ 
chased  in  England,  and  the  vendee  is  sued  here  for  the  price,  the 
creditor  can  recover  the  price  at  the  par  of  exchange  only,  (j) 

In  a  late  case  (r)  it  was  held  in  MaesachuBetts,  that  where  the 
defendant  had  agreed  to  deliver  a  certificate  of  ten  shares  of  the 
corporate  stock  of  a  certain  manufacturing  company,  whose 
capital  was  to  be  one  hundred  thousand  dollars,  divided  into  not 
more  than  200  shares ;  and  instead  thereof  made  a  tender  of  a 
certificate  of  ten  shares  of  the  stock  of  the  company,  of 
which  only  thirty-four  thousand  dollars  were  paid,  divided 
into  seventy  shares ;  that  the  measure  of  damages  was  the  [286] 
value  of  ten  shares  in  the  full  capital  stock,  if  it  had  been 
made  up  at  the  time  stipulated,  and  the  company  had  then  been 
ready  in  good  faith  to  operate  upon  the  capital,  pursnant  to  their 
charter. 

Warranties.  We  come  next  to  the  subject  of  warranties. 
The  contract  of  sale  may  be  complied  with  on  the  part  of  the 
vendor,  so  far  that  delivery  may  have  been  made,  but  the  ardcle 
may  still  not  satisfy  the  warranties,  either  express  or  implied, 
that  have  been  made  at  the  time  of  the  sale ;  and  in  this  case,  the 
rule  of  damages  is  now  to  be  investigated.  We  for  the  pn^ent 
assume  that  no  fraud  enters  into  the  transaction,  inasmuch  as  in 
that  case  we  shall  presently  see  different  rules  apply,  imd,  more- 
over, it  transfers  the  subject  of  compensation  in  a  great  degree  to 

(r)  Dyer  *.  Hieb,  1  MA,  180. 
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the  diflcretion  of  the  jnry.  (1)  It  will  be  noticed  that,  in  one 
branch  of  the  question  which  we  now  proceed  to  examine,  the 
rights  and  liabilitiea  of  the  parties  concerned  are  often  identical 
with  those  of  principal  and  Borety ;  but  reserving  for  separate 
inquiry  that  Bobject  in  its  more  extended  form,  we  shall  confine 
onrselves  at  present  to  the  examination  of  warranties  as  contained 
in  sales. 

In  cases  of  executory  contracts,  or  contracts  to  deliver  a 
specific  article,  if  on  delivery  they  prove  not  to  satisfy  the  agree- 
ment, the  plaintiff',  as  we  have  seen,  is  not  bound  to  retain  the 
articles,  but  he  may  return  them  within  a  reasonable  time.  («}  (2) 
So  it  was  originally  held  in  regard  to  chattels  sold  with  warranty, 
that  if  they  did  not  answer  the  agreement,  the  plaintiff  had  his 
election  of  two  remedies :  he  might  either  return  the  article  and 
recover  the  price  paid ;  or  he  might  sell  the  article,  and  recover 
damages  in  an  action  on  the  warranty.  (3) 

The.  better  opinion,  however,  seems  now  to  be,  that  where 

there  is  no  fraud  and  no  agreement  to  return,  the  vendee  cannot, 

at  his  own  option,  rescind  the  contract,  but  has  only  an 

[287]  action  on  the  warranty.  (Q    So  in  New  York,  it  has  been 

said  in  a  case  of  simple  warranty,  there  being  no  provision 

in  the  contract  for  the  return  of  the  articles,  that  the  tide  to  the 


(■)  FreeniBiv «.  QuU,  8  Sorb.  3.  C.  B^  ions  to  the  effect  ver«  eipreued.    See, 

434.  aUo,  In  tbe  St^te  of  Vtv  York,  Vooi^ 

{I)  In  England  the  mbu  were  oon-  hece  ■.  Earl,  i  Hill,  SB8.   So  in  Vennont, 

ridered,  in  Street  v.  BU7,  8  Bam.  A  a  wamotj  and  breMh  of  It  will  only 

AM.,  466;  and  though  tbe  eaiue  wa*  entitle  the  vendee  to  reooTer  di 

not  decided  on  Uiia  ground,  strong  opin-  for  the  breach,  and  not  acthoiixe 


(1)  The  purchaser  of  a  veoel,  falady  and  ftvndalently  repreeented  hj  the  mUw 
as  eighteen  instead  cf  twentj-eight  yean  old,  having  aent  her  to  aea  before  he  haj 
knowledge  that  snch  rcpresentstloa  was  false,  and  the  veeeel  bring  afterwards  con- 
demned In  a  Ibreiga  port,  it  wm  held  that  the  pnrchaeer  wae  entitled  to  recoTer  hli 
actual  damages  ooeadoned  by  aending  the  veaeel  to  tea,  not  exeeeding  the  valne  of 
the  veaseL    Tuokwdl  v.  Lambert,  4  Ou*K  (ifou,),  28. 

(3)  If  the  artiele  Is  returned,  the  vendee  may  recover  the  priee  paid  with  Interett 
from  the  time  it  waa  retnmed.  EnntDoan  v.  Weaver,  SO  Pettn,  St.,  4S2.  And  in 
an  aotion  for  breaeh  of  warranty  of  sonndneas  of  a  slave  who  baa  ^ed,  Uie  meaanre 
of  danugee  I*  the  prioe  paid  and  interest,  and.  If  tbe  vendee  has  c^eied  to  retnni  the 
■lave  and  tbe  offer  was  refuted,  the  snbeeqneat  evpeiues  of  bis  keeping.  Soranton 
*.  imey,  1«  Ttx..  IBS. 

<S)  So  held  in  the  Special  Court  of  Appeals  of  TirE^nla.  Orabom  «.  Bardln,  1 
PaU.  iK,il». 
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property  becomes  vested  in  tlie  vendee  as  soon  as  delivered,  and 
be  can  only  recover  for  the  difference  in  value  between  it  ae  it  is 
in  fkct,  and  as  it  ought  to  have  been.  («)  (1) 

This  fluctuation  of  judicial  opinion  has  produced  a  correspond- 
ing variety  of  decisions  as  to  the  measure  of  relief  It  seems  origi- 
nally to  have  been  held,  that  the  measure  of  damages  in  these 
cases  was  the  difference  between  the  price  pud  and  actual  value; 
but  it  is  now  well  settled,  diat  the  mle  is  the  difference  between 
the  actual  value  and  the  valne  that  the  article  would  have  poa- 
seseed  if  it  had  conformed  to  the  warrant,  (2)  the  price  paid 
being  mere  evidence  of  that  value. 

NMind  and  racoTor  bMk  the  conBlden-  Alabama,  tnxiA  and  breaoli  ot-wtmntj 

tioD  monej.    W«at  tr.  Cutting,  IB  Vtrm.,  are  itill  held  to  give  an  equal  right  to 

SSS.    Thorntonv.  Wjnn,  la  H^^«<i<.,  les.  reMiod.    So  the  offer  to  retnrn  in  a  n*- 

Aa  to  the  difference  taken  between  ulea  eoDable  Ume  after  the  breach  of  a  var- 

with  varranty,  and  eieentoiy  contract!  ranty  by  the  vendor,  or  the  discovery  of 

where  the  cnitteU  may  generally  be  a  fraad  praotloed  nby   him,  irill  be   m 

returned  ai  loon  aa  thay  are  fonnd  not  effeetool  to  reaclnd  the  oontraot  a>  if  the 

to  aatiafy  the  ooBtraob  aee  Qompertz  v.  offer  had   been  aoeepted.      Burnett  «: 

Dentz,  fi  Or,  it  Ifta,,  207;  PatteabaU  9.  St»ntan,i  A.  B.,m.    la  Fenasylvania. 

Tranter,  Z  Ad.  ,t  SU„  lOZ ;  Thornton  «.  slto,  ante,  284.    See,  also,  infra,  aa  to 

Wynn,    12  Wi4a(.,   198.     In  Haryland  i4ght  of  reKldonia  eases  of  fraud. 
the   right   of  reeciuoD  la  maintained  j  (»)  Freeman  «.  Qnte,  8  forfr.  &  01  it, 

FrankSn  *.  Long,  1  QUI  A  J.,  407.    Id  4M. 


(1)  Thii  mle  waa  laid  down  In  Pritchatd  k  Fox,  4  Jimet  (JV.  0.)  Z.,  140 ;  and 
eompare  Davis  k  IMokey,  SB  Ala.,  S4B ;  Foeter  *.  Ba«r,  V  La.  Ann.,  S18.  ''  ' 

(i)  B^gio  r.  BraggtottJ,  7  CvA.  (jVom.),  IflS ;  Tnttle  v.  Brown,  4  Qray  (Mia*,\ 
Un ;  Foeter  t.  Bodgen,  27  Ala.  60S ;  McOavock  e.  Wood,  1  Bntad.  (T«Kn.),  181 ; 
Worthy  v.  PattenoD,  30  ^to.  171;  Sharon*.  Moeher,  Vl  Barb.(N.T.),l\%;  Steama 
K  MeCnllogh,  IB  jVb.,411;  Andree  Smith  *.  St^kampler,  It  lb.,  ISO;  Verdier  v. 
IVowell,  6  RUK  (S.  C),  Z.,  186 ;  also  Foster  «.  Rodger*,  27  Ala.,  802,  where  the 
differenee  between  the  aotud  value,  and  the  value  if  sound,  tntAin^roI,  was  held  to 
bathe  mle. 

The  defendant  stdd  [dalntiff  a  quantity  of  apples  to  be  delivered  at  Barre  In  New 
Tork.  At  the  time  of  the  sale  it  was  agreed,  tJiat  the  applea  were  to  be  "  good 
Ingrafted  wlntai^fruit,"  and  it  waa  nndentood  that  they  were  intended  to  be  pnt 
vp  for  the  Canada  market  "Duj  were  accordingly  delivered  to  plaintiff  at  Barre, 
ftnd  he  took  them  to  Toronto,  Canada,  where  the  barrels  were  opened,  and  aome  of 
the  aisles  found  to  be  damaged.  Biid,  in  an  action  for  breach  of  wMrant;,  that 
the  true  meaeore  of  damage*  waa  not  the  differenoe  between  the  real  value  of  the 
applee,  as  they  proved  to  be,  and  tiie  price  of  good  merchantable  fruit  to  tht  Canada 
tttarktl,  deducting  the  price  of  transportation  to  that  place,  bat  the  difference  in 
value  between  a  aoiuid  and  the  tueonnd  artiale  at  Oitplmet  o/dtlivfry;  and  that  the 
[dainllff  waa  not  entitled  to  recover  any  thing  on  the  ground  of  a  loss  of  profita^  If 
tlia  apples  had  been  wholly  lost  in  consequence  of  the  bolt  of  the  vuidor,  the 
vendee  might  recover  the  expense*  of  tnnq>ortatiDn  to  the  contemplated  market,  In 
addition  to  the  price  p«dd  for  the  frtilL    But  he  could  in  no  event  go  beyond  tliat. 
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In  an  early  case,  (v)  Mr.  J.  Bnller,  diBcoasii^  the  qaeetion 
whether  money  had  and  received  would  lie  on  an  executed  con- 
tract, said,  "  In  a  late  case  before  me,  on  a  warranty  of  a  pair  of 
hors^  to  Dr.  Compton,  that  they  were  five  yean  old,  when  in 
fact  they  turned  out  to  he  ouly  four,  I  held  that,  at  the  plawrU^ 
had  not  reaoinded  ths  contract,  he  could  only  recover  damages ; 
and  then  the  question  was,  what  was  the  difference  qfthe  value  of 
horses  of  four  or  five  years  old." 

In  a  subsequent  case,  (w)  it  was  insisted  that  the  pluntiff 
should  have  returned  the  animal  which  had  been  warranted 
sound  ;  but  in  another  case,  (:b)  an  action  being  brought  on  tlie 
warranty  of  a  horse  sold  by  the  defendant  to  the  plaintiff  for  £20, 
the  warranty  and  the  unsoundness  being  proved,  the  jnry  was 
directed  that  if  the  horse  was  kept,  the  verdict  ouglii  to  hefar  M« 
differerwB  hetnoeen  the  value  and  the  price  pond.  The  jury, 
[288]  howeTer,,contrary  to  this  direction,  found  for  the  plaintiff 
£30  10s. ;  £20  for  the  horse,  and  10  guineas  for  its  keep. 
The  defendant  moved  for  a  new  trial ;  and  the  verdict  was  re-  " 
dnced  to  £20,  tlie  plaintiff  ondertaking  to  deliver  back  the  horse, 
free  of  amy  experitefor  its  Aegj. 

The  rule  of  damages  here  laid  down,  is  the  difference  between 
the  mm  paid  and  the  actual  value  of  the  chattel,  as  proved  to  be 
deteriorated  by  the  defect  warranted  agaiiut;  hut  as  I  have 
abeady  said,  this  is  no  longer  the  law.  In  another  case,  (^)  in  an 
action  of  assumpsit,  on  a  warranty  of  soundness  in  a  horse,  Lord 
Eldon  spoke  of  the  difference  between  the  value  of  the  article 
warranted  and  its  actual  value  when  sold,  as  the  measure  of  dam- 
ages ;  hut  the  case  did  not  turn  on  this  point.  Recently,  how- 
ever, the  precise  subject  has  been  considered,  and  this  rule  finally 
adopted. 

It  was  also  an  action  brought  for  the  breach  of  a  warranty,  (s) 
The  plaintiff  had  bought  a  horse  of  the  defendant  for  £45,  war- 
ranted sound.    The  plaintiff  had  sold  the  horse  with  warranty 

(p)  Toven  V.  BarMtt,  1  Ttrm.  S^h,  tx)  CmwcQ  *.  Coare,  1  Taiait,    SM 

issnisev  rimisi 

(»)  F!«lder  •.  SUrUn,  1  M.  SI,  11 
(1788). 


and  recover  any  thing  on  the  ground  of  a  kw  of  profita.    New  Tork  8iipr«nifl  Conrt, 
lS42i  Lattia  v.  Dafii,  HiU  <t  D.  Supp^  t. 
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to  one  CoUinB  for  £55  ;  Collins  retamed  the  horse  as  tmsoand ; 
and  the  plaintiff  was  obliged  to  repay  the  £56,  and  the  animal 
was  sold  for  £17 15*.  The  plaintiff  claimed,  the  difference  between 
that  snm  and  £45,  the  price  paid ;  the  expense  of  brioging  the 
horse  to  London ;  his  keep  from  the  time  of  purchase  to  the  sale 
as  nnsoand ;  the  £10  paid  to  Collins ;  £1  15  for  an  ezanuDa- 
tion  of  the  veterinary  college ;  and  £1  15  for  opinion  of 
counsel.  Lord  Beoman'  C.  J.,  at  the  trial  of  the  canse  satd,  "  As 
the  warranty  and  the  unsonndness  are  admitted  on  the  record, 
tie  only  qnestion  is  the  amoont  of  the  damages.  1  am  of  opinion 
that  the  amoont  of  damages  is  what  the  horse  would  he  worth  \f 
found,  deducting  the  price  it  sold  for  after  the  discovery  of  the 
nnsonndness ;  and  I  think  the  price  at  which  it  was  sold  to  the 
pluntiff  ia  not  oondtmve  at  toiU  value,  though  I  think  it  very 
strong  evidence.  The  fair  value  of  the  horse,  if  sound,  is  the 
measure  of  damages ;  and  the  sum  tiie  pltuntiff  igaTe  is  only  the 
evidence  of  the  value."  He  refused  to  allow  the  £10  paid  Collins, 
becanse  there  was  no  evidence  that  the  horse  was  worth  more 
than  the  pluntiff  gave  for  it  The  expense  of  bringing  the 
hoise  to  London,  and  of  keeping  him  there  was  also  [289] 
allowed.  The  court  was  moved  for  a  new  trial  as  to  the 
£10  pud  Collins;  but  they  refused  to  distnrb  the  verdict,  saying 
that  this  claim  in  sabstance  amonnted  to  a  claim  of  compensation 
for  the  loss  of  a  good  bargain,  which  cotdd  not  be  allowed  as 
damages  in  such  an  action,  (a) 

In  addition  to  the  remuneration  thus  given,  the  pltuntiff  is 
entitled  to  recover  the  expenses  of  keeping  the  animal  for  such  a 
reasonable  time  as  may  be  necessary  to  sell  him  to  the  best  advan- 
tage. (})  Mr.  J.  littledale  said,  in  the  case  first  cited,  "  a  contrary 
doctrine  very  generally  prevailed,  but  he  thought  tlie  plaintiff 
was  entitled  to  recover  die  expenses  of  keeping  for  so  long  a  time 
as  might  reasonably  be  occupied  in  endeavoring  to  sell  the  horse 
to  the  beet  advantage." 

The  principle  tibat  it  is  the  value  and  not  the  price  which 
govema  the  compensation,  has  been  recognized  by  the  courts  of 
this  country.     In  a  case  in  New  Tork,  (o)  sssnnipsit  was  brought 

{a)  From  the  report  of  tbk«Meln  the  lUegmtloii.    flea  abo,  C«xb.  Walker,  In 

King'*  Beoeb,  6  Adol.  AMIU,  619,  tt  ap-  BOtM  la  thii  cMe. 

pean  that  a  qaertloB  anwe  M  to  the  mT-  (h)  M'Kenne    v.    HMCoek,    Bytm  i 

Beicnej  of  tbe  dedaraUon.    lite  plaintiff  ifoady,48S(18SS);  ChfetermaD  v.  Lamb, 

intlrtAd  that  the  £10  thoald  be  allowed  S  AM.  A  EUU,  It9  (1884);  and  Ellis  «; 

■•ezpeiUM,lf  notaaprofit  Buttoeover  Chinnoek,  1  Cor.  it  Payna,  IS)  (1886). 

tlii*,iheeoDrtMid  there  WMUoadeqoat*  (e)  Toorheet «.  Eari,  3  ifif^  S88. 
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on  a  warranty  that  120  barrels  of  floiar  were  enperfine  flour,  of 
good  quality.  The  price  paid  wae  $9  50  per  barrel ;  60  barrels 
were  defectiTD.  The  defendant's  conneel  insisted  that  the  mea^ 
snre  of  damages  was  the  difference  in  value  between  the  60 
barrels  when  sold^  and  the  value  of  enperfine  flour ;  but  Willard, 
C.  Jadge,  held  at  the  trial,  that  the  plaintiG^  were  entitled  to 
■recover  back  the  balance  of  the  whole  purchase  money  paid  for 
the  60  barrels,  with  interest,  crediting  the  amount  realized  by 
them  from  their  sale  at  auction.  On  a  motion  for  a  new  trial, 
Cowen,  J.,  said,  "  Kegarding  this  case  as  one  of  simple  warranty 
without  fraud,  the  measure  of  damages  adopted  at  the  trial  was 
wrong.  It  Bhonld  have  been  the  difference  between  the  valtte  qf 
the  nxty  harrrdt  at  the  time  of  the  sale,  considered  as  good  super- 
fine flour,  and  ^le  vdlaa  of  the  inferior  artide  aold.  The  purchaser 
ie  entitled  to  have  the  article  made  equal  in  quality  to  what  tbe 

warranty  assured  it  to  be."    A  new  trial  was  granted, 
[290]        The  question  has  been  still  more  distinctly  decided  by 

the  same  court  in  another  case,  (d)  (1)  Gmman  sued  Cary 
on  a  warranty  of  soundness  in  a  horse ;  the  price  paid  was  $90,  and 
the  breach  was  a  disease  of  the  eyes.  The  defendant  insisted 
that  the  proper  measure  of  damages  was  the  difference  between 
the  real  value  of  the  horse,  if  sound,  and  his  value  with  the 
defect  complained  of.  l^e  court  below,  however,  decided  that 
the  measnre  of  dama^^  was  the  difference  between  the  prije 
paid  and  the  value  with  the  defect,  A  verdict  being  found  in 
conformity  to  this  charge,  on  exception  and  writ  of  error,  it  was 
said  by  the  Supreme  Court, — 

"  The  court  bdow  arred  In  Uylng  down  tlie  rule  of  duuges.  The  wamntf 
caoDOt  be  wtiafled,  except  b^  psjing  to  the  vendee  such  sum  u,  together  with 
the  cash  r&lue  of  the  defectire  article,  etull  amount  to  wb&t  it  would  hftTe  Ittn 
aorth  if  the  defect  hkd  not  eiisted.  •  *  The  rule,  undoubtedly,  is,  that  the 
agreed  price  is  Btrong  evidence  of  the  actual  valuer  and  this  ibould  nerer  be 
departed  from  unleas  it  be  cle&r  that  each  value  was  more  or  leiB  than  the  sum 
at  wUdi  the  partie*  fixed  it  *  *  It  is  impossible  to  mj,  nor  have  we  the 
right  to  bquire,  whether  the  real  value  of  the  borse  hi  queation,  suppoeing  him 
to  have  been  sound,  would  have  turned  out  to  be  more  or  less  than  the  $90 
paid.  Suppose  the  jurj  thought,  with  one  witness  whom  the  court  allowed  to 
state  snch  value  for  another  purpose,  that  it  was  not  more  than  $80,  the  plain- 

(d)  Cai7c.Qramaii,4.SU/,«9«(lS4l),  per  Cowen,  I. 
(I)  And  Me  ComMock  «.  Eatohhuon,  10  Barb.  {If.  T.\  SII. 
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tiff  then  recoTsred  ten  doUuB,  not  on  aocouDt  of  the  defect,  but  because  he  had 
b«en  defident  in  care  or  sound  Judgment  u  *  purchaser.  On  the  other  hand, 
bad  the  hone  been  actually  worth  {100,  the  defendant  would  have  been  retiered 
from  the  payment  of  the  ten  doUan,  because  he  had  made  a  mistake  of  value 
agunst  hiauM  The  cause  might  thus  have  turned  on  a  question  entirely  col- 
lateral to  the  troth  of  the  warran^."    And  a  new  trial  was  gnoted. 


And  BO  the  law  has  been  recently  declared  in  Tennont;  (e) 
and  in  Alabama ;  (/)  in  Tirginia  also ;  (g)  and  so  in  Lonisisno.  (A) 

From  these  cases  the  reealt  is,  that  iu  an  action  brought  on  a 
warranty,  the  tme  meaBure  of  damages  is  the  difference 
between  the  value  which  the  thing  sold  would  have  had  [291] 
at  the  time  of  the  sale,  if  it  had  been  sound  or  correspond- 
ing to  the  warranty,  and  its  actual  value  with  the  defect ;  (1)  that 
flie  price  is  very  strong  bnt  not  conclusive  evidence  of  the  value 
at  the  period  first  named ;  (3)  and  that  the  plaintiff  is  entitled  to 
recover  his  expenses  for  keeping  the  article  during  snch  time  as 
is  reasonable  for  its  advantageooB  sale.  Mr.  Chancellor  Kent,  (i) 
eeems  to  prefer  the  mle  as  laid  down  in  Cnrtie  v.  Hannay,  cited 
above,  on  the  ground  of  its  being  in  harmony  with  the  meastire 
of  damages  on  the  covenant  of  warranty  in  the  sale  of  land. 
But  it  is  proper  to  notice  that  the  doctrine  settled  is  in  analogy 
to  the  principle  in  another  class  of  cases.  It  has  been  laid  down 
as  a  general  rule,  (J)  in  regard  to  actdons  for  non-performance  of 
contracta  (other  than  conveyances  of  lands),  that  the  party  ready 
to  perform  may  recover  damages  to  the  extent  of  his  injury,  and 
that  the  price  agreed  to  be  paid  on  actual  performance  is  not  the 
measure  of  damages.  This  also  seems  the  rule  in  Fenn^lvania, 
where  in  the  case  of  sale  by  sample,  in  an  action  on  the  implied 

U)  Woodward  «;  Thacber,  31  Vi.,  BSOl  per  erldcnee  of  Tiloe  he  would  have  had 
(/}  llarahall  «.  Wood,  1«  Ala.,  80S.  at  that  tim^  if  he  had  bseo  aound  to  the 

ig)  On  e  WBTTsnty  of  aoaDdDeu  in  an      extect  of  the  warranty.    TliorDton  v. 

aninal,  the  meanire  of  damage  U  tlie      Tfaompaon,  4  OraUmt,  131. 

^fference  betweaa  the  value  of  Uie  ani-  (A)  Slanghterv.  U'Kae,  8  La.  Arm.  B., 

mal  sound  aa  warranted,  and  hli  Talus 

at  the  time  of  the  sale,  ip  the  eonditioa 

in  which  he  really  wa&    And  the  price 

at  which  the  animal  waa  sold  ta  Ae  pro- 


(1)  Fl*h  K  Hieka,  11  fbtU  (Jf.  S.),  S8S. 

(8)  The  price  realiied  om  a  lecoDd  isle  it  adnlHible  aa  one  mode  of  determining 
the  value.    R<^o  «.  Bragglotti,  T  OuA.  (JfoM),  166;  Foater  v.  Bodger^  ST  Ala., 
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repreeentatioii  or  warranty,  the  measnre  is  held  to  he  tlie  diflfei> 
ence  between  the  Tslae  of  the  articles  delivered  aod  the  commo- 
ditj  sold,  (i)  The  rule  which  we  have  been  consideriDg  does  not 
at  all  apply  where  fraad  ioterreDes.  In  sach  case,  m  we  shall 
presently  more  flilly  aee,  the  contract  can  be  rescinded,  the 
thing  retomed,  and  the  price  paid  recorered  back,  or  the  par^ 
defranded  may  stand  to  tJ^  bargain  and  recover  damages  for  the 
fraud.  (Q  (1) 

There  is  sometimes  a  warranty  of  quantity,  either  ezpreesed 
or  implied ;  and  in  that  case  the  porchaser  is  entitled  to  hare  tlie 
article  made  equal  in  quantity  to  what  the  warranty  declared  it 
to  be,  bnt  not  to  be  remonerated  for  injury  remotely  resnltuig 
frwn  the  deficiency,  (m) 

The  rights  of  the  partJes  in  a  case  of  warranty  are  not,  how- 
ever, always  presented  in  the  simple  form  that  we  have  just  been 
considering.  The  vendee  in  some  instances,  confiding  in 
[292]  the  warranty,  is  sabjected  to  indirect  or  consequential  loss. 
And  the  recovery  of  snch  consequential  lose  will  depend 
on  the  general  principles  which  we  have  heretofore  examined. 
So  where  a  slave  was  sold  with  warranty  of  sonndneaB,  and  two 
months  a^rwards  he  received  a  gun-shot  wound  and  died,  uid 
it  was  proved  that  he  had  labored  under  a  chronic  affection  of 
the  lungs  at  the  time  of  the  sale,  and  but  for  that  (Usease  the 
wound  would  not  have  proved  mortal ;  it  was  held,  notwithstand- 
ing, that  tiie  vendor  was  only  liable  for  the  dimination  of 
his  value  at  die  time  of  the  sale  in  consequence  of  the  disease, 
and  not  for  the  combined  consequences  of  the  wound  and  the 
disease,  (n) 

But  the  vendor  may  be  liable  for  the  expenses  of  litigation 
incurred  in  conseqaenoe  of  his  warranty.  It  seems  when  the 
chattel  has  been  sold  a  second  time  by  the  vendee,  relying  on  tiiQ 
original  warranty,  and  he  is  prosecated  by  the  second  vendee, 
and  recovery  had,  the  first  vendor,  if  duly  notified  of  the  clwn, 
and  it  is  not  unnecessarily  resisted,  is  liable  for  the  whole  amount 

!k)  Borrekin  v.  BeTont,  8  Rawh,  8S.         wlieretiiedottrliieucoiuldeFedatlaigUi 
I)  Cunpbell  «.  Fleaung,  1  Ai.  i  M.,      In  ■  l««nud  liota. 
40;  i  Kent  Com,, i&O.    Voorheee  ■.  Earl,  (m)  Voorhees*.  EaTl,S£RU,  388;  Eu^ 

3  mil,  S88.    Putnam  v.  Wiie,  1  HUl,  iii,      gou  il' Ablon,  8  JDenio.  406. 

(w)  M&nhoU  •.  Gantt,  IS  Ala.,  6S8. 


r,  11  Bail.  (X  T.).  S18. 
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of  the  dfimages  and  costs  recovered  againBt  the  first  vendee  by 
the  Becond  vendee,  as  well  aa  his  coets  of  defense.  So  in  an 
action  on  the  warranty  of  a  horse,  the  defendant  had  sold  the 
horee  to  the  plaintiff  with  warranty,  and  the  plaintiff  had  re-sold 
with  warranty  to  one  Bowling.  Dowling  sned  the  pluntiff,  and 
recovered  the  price  of  the  horse  with  £8S  costs.  The  plaintiff 
had  given  the  defendwit  notice  of  Dowling*9  action.  This  action 
was  brought  for  the  price  of  the  horse  and  the  costs,  and  the 
plaintiff  had  a  verdict  for  the  whole  amonnt  On  a  motion  for  a 
new  trial,  and  to  set  aside  the  verdict  as  to  the  costs  of  Bowling's 
action,  it  was  urged  that,  if  the  horse  was  unsonnd,  the  plaintiff 
had  incorred  this  expense  needlessly,  and  in  his  own  wrong. 
Bnt  the  mle  waa  refused,  the  conrt  saying,  "  That  aa  the  plaintiff 
received  no  directions  from  the  defendant  to  give  up  the  cause, 
the  costs  were  a  part  of  the  damages  which  the  plaintiff  had 
suBtaioed."  (o)  (1) 

We  shall  see  when  we  come  to  examine  the  sabjeet  of  [298] 
principal  and  eorety  in  its  more  extended  aspect,  that  it 
has  been  freqnently  held  that  the  party,  thongh  holding  a  war- 
rtmty,  defends  the  suit  at  his  peril,  and  that,  if  it  appear  to  have 
been  nnneceesarily  defended,  tlie  expense  will  he  charged  on  him. 
The  only  effect  of  notice  is  to  shift  the  burthen  of  proof.  J{  no 
notice  be  given,  the  warrantee  will  be  held  to  proof  of  the  pro- 
priety of  the  litigation.  If  snch  notice  has  been  given,  the 
original  warrantor  wiU  he  obliged  to  prove  that  the  expense  was 
nimecessarily  incurred. 

Where  tiie  defendants  had  sold  the  plaintiff  a  picture,  war-, 
ranted  to  be  painted  by  dande,  but  in  fact  not  painted  by  him ; 

(o)  Levii*.  Pcake.TT'awRl,  ISS;  bat  tlint  it  wu  not  Kiimd,*  the  coart  lud 

it  hw  been  ili  ee  held  that  ti^ee  U  not  that  ib»  defeM«  tib  a  raah  one,  and  the 

ooodamve.    The  s«me  <]u«aUon  waa  pre-  plaiotiff  not  eDlitled  to  chaiva  the  ie- 

oeDted  in  Wright  v.  ChsmberMn,  7  Seott,  lendant  "with  the  costB  of  8ii<Si  kuiprovi- 

fiOS,  and  it  "  being  fbnnd  that  the  plain-  dent  delenBe."    And  in  Fenley  t.  Watte, 

tiff,  betorehe  defended  the  action  brousM  1  Men.  ±  Welt.,  flOB,  this  case  Is  ipoken 

againrt  him,  might  have  ascertained,  oy  of   aa  reooaelderiag   tlukt  of   Levi*  *. 

■I  reaaooable  examination  of  the  hone,  Feake. 


(1)  If  the  vendee  of  a  chattel  nndn  varrantj  has  sold  It  witb  a  like  vamntj, 
sod  judgment  hae  been  recovered  agaiuit  bim  for  breach  of  the  wairantj,  he  m«j, 
if  he  gava'notice  to  his  rendor  of  the  action  agoinit  himftelf,  recover  hie  taxable 
eiMti  incurred  in  the  actloD,  as  part  of  tiia  damages  andcr  the  original  varranty ;  bnt 
he  eannot  reoover  ooansel  fee«  Reggio  *.  Biagglotti,  1  OuA.  {Matt.)  Jt.,  IBS.  To 
the  Mune  effect  la  Jeter  •.  Oloin,  9  Biek.  {8.  0.)  Xow,  874. 
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itnd  the  plaintiff  sold  it  to  a  tliird  party  with  like  warranty ;  and 
the  second  vendee  sued  the  plaintiff  on  the  warranly,  and  re- 
covered damages  andcosta, — it  was  held  that  if  the  sale  was  a 
lonorjide  sale,  the  plaintiff  conld  recover  the  costs  paid  the  eub- 
vendee,  and  also  the  costs  of  his  owu  defense ;  nothing  is  sud  in 
the  case,  of  notice  or  the  propriety  of  the  litigation,  {p) 

Warrtmin/  of  Titls.  The  same  questions  which  we  are  now 
considering,  are  sometimes  presented  where  the  warranty,  instead 
of  referring  to  the  qu^ty  of  the  article,  is  one  of  title.  (1)  Hie 
result  of  the  older  English  authorities  is,  that  by  the  law  of 
England  there  is  no  warranty  of  title  in  the  actual  contract  of  sale, 
any  more  than  there  is  of  quality  ;  and  so  it  has  recently  been 
held  in  a  case  in  the  Court  of  Exchequer.  (^)  But  according  to 
the  Boman  law,  (r)  and  in  France  {a)  and  Scotland,  and  generally 
in  the  United  States,  there  is  always  an  implied  contract  tliat  the 
vendor  has  a  right  to  dispose  of  the  subject  which  he  sells.  In 
an  action  (on  the  case)  {£)  on  the  warranty  of  title  implied  in  the 
sale  of  a  horse,  Blasdale  bought  the  horse  of  Babcock,  but  was 
afl^rwards  sued  by  Snow,  in  trover  for  the  animal :  he  gave 
notice  to  the  defendant  bf  the  suit ;  and  judgment  was  obtained 
against  him  for  the  value  of  the  horse,  with  costs.  It  was 
[294]  held  at  the  trial  that  the  judgment  waa  strong  but  not 
conclusive  evidence  of  Snow's  title ;  and  that,  if  not  rebutted, 
the  measure  of  damages  was  the  amount  of  the  recovery  agaiijst 
Blasdale  in  the  other  action  (verdict  and  costs).  And  this  was 
held  right  by  the  Supreme  Court  of  New  York. 

In  an  action  (of  assumpsit)  under  somewhat  different  circum- 
stances, (u)  the  plaintiff  bought  a  horse  of  the  defendant  for  $55 
cash,  and  another  horse  valued  at  $85,  in  all  $140 ;  the  plaintiff 
sold  tbe  horse  to  one  Milligan,  and  shortly  after,  one  Crordon 
replevied  the  horse  of  Milligan,  and  recovered  judgment,  $73  32 
for  damages,  and  $33  95  costs,  which  were  paid  by  Milligan ; 
Milligan  also  pidd  the  costs  of  his  own  defense.    The  plaintiff  then 

(p)  Pennon  v.  Woodbnrn,  7  Oar.  *  P.,  M  Domat,  Book  L,  Tit.  S,  §  S,  Art.  1. 

117.  (•)  Code  Civa,  ch.  4,  8  1,  Art  1608. 

(g)  Uorlej   v.  Attonborough,   8  £x-  (l)  Blasdale  v.  Baboock,  1  J.  R,  SIT. 

eh^qim'  R.,  COO ;  where  the  Eagliih  cases  (u)  Amutroiig  «.  Paref ,  6  Watd,  SSC 
aN  examined. 

(1)  As  to  right  of  reeoT«i7,  and  messare  of  damages,  for  breach  of  warraiity  of 
tjtie  to  fiztores  sold  bj  lessor  to  teatee,  tee  WllUnton  «.  Forrel,  £4  P«mm,  SL,  1M; 
Bcckman  v.  Barman,  E,  D.  Smith'i  S  (if.  Y.)  0.  P.  R^  409. 
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eettled  with  Milligan  amicably,  and  claimed  of  tiie  defendant  the 
original  amount  paid  by  him,  and  also  the  damages  and  costs 
pwd  hj  Milligan  and  repaid  by  the  plaintiff  to  him.  The  cause 
was  referred ;  and  the  defendant  insisted  that  the  measure  of 
damages  was  the  price  of  the  horse,  with  the  interest  thereof, 
deducting  his  services  since  the  sale  to  the  plaintiff,  and  that  the 
pluntiff  was  not  entitled  to  recover  the  costs  and  expenses  in  the 
replevin  snit  of  Gordon.  On  a  motion  to  set  aside  the  report,  the 
court  held  that  the  referees  should  have  allowed  tiie  plaintiff  the 
price  paid  the  defendant  for  the  horse,  and  interest,  together  with 
the  coats  which  he  became  liable  to  pay  Gordon,  in  the  suit 
brought  to  establish  his  title ;  and  the  expenses  paid  by  Milligan 
in  his  own  defense  were  disallowed.  It  may  be  proper  to  observe 
that  the  court  here  appears  to  have  lost  sight  of  the  principle 
Iwd  down  in  the  cases  already  cited,  that  the  recovery  should  be 
estimated,  not  by  the  price  paid,  bat  by  tbe  real  valne.  If  this 
mle  is  true  in  regard  to  a  warranty  of  soundness,  there  seems  no 
reason  why  it  should  not  apply  to  a  warranty  of  title. 

In  a  case  (v)  where  the  defendant  had  sold  the  plaintiff  certain 
merchandise,  called  in  the  bill  of  parcels  scarlet  cuttings,  intended 
for  the  China  market,  which  turned  out  not  to  be  so,  Lord  Ellen- 
borongh  held  that  such  a  description  implied  a  wairanty  that 
they  were  the  article  named,  and  charged  that  the  plain- 
tiff was  entitled  to  recover  such  a  sum  as  he  would  have  [295] 
received  had  the  warranty  been  true  with  reference  to  the 
China  tnar&et ;  the  value  to  be  recovered  being  the  value  which 
the  plaintiff  would  have  received  had  the  defendant  faithfully 
performed  his  contract 

It  has  been  held  in  Massachnsetts,  (m)  that  where  a  warranty 
is  given  that  the  endorsements  on  a  note  are  gennine,  and  they 
prove  to  be  forged,  "  the  measure  of  damages  will  be  the  difference 
between  the  amount  of  the  note  and  its  actual  value,  whatever 
that  may  be."  But  I  apprehend  in  practice  it  will  be  found  that, 
unless  the  evidence  in  regard  to  a  note  place  the  solvency  of  its 
maker  beyond  doubt,  it  is  almost  impossible  to  prove  its  valae 
with  any  tolerable  degree  of  accuracy. 

It  has  been  decided  in  the  same  State  in  an  action  of  assump- 
sit, brought  on  a  warranty  of  an  endorsement  as  genuine,  that  the 
plaintiff  was  entitled  to  recover  as  part  of  his  damages  the  costs 

{»)  Bridge  •.  W^ln,  1  Btark.,  B04.  (w)  Coolldge  «.  Brigham,  1  Mit.,  Ml. 
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incnired  hj  him  in  an  nnsacceeefal  Bait  against  the  sapposed 
endoiser,  if  Oie  plAiudff  commenced  the  suit  in  good  iuth,  not 
knowing  that  the  Bignatore  was  forged,  and  gave  the  warrantor 
seasonable  notic6  of  the  pendency  of  the  soit,  and  reqneBted  him 
to  furnish  evidence  of  the  genuinenesB  of  the  Bignatore ;  and 
the  court  held  that  the  rale  established  in  actions  for  a  breach  of 
the  eovenant  of  warranty  in  the  conveyance  of  real  estate,  most 
govern  the  case^  (at) 

We  have  thus  far  considered  the  sobjeet  without  anj  admix- 
ture of  &&nd.  Where  that  occurs,  the  rights  of  the  parties  ard 
altered.  If  the  vendor  of  a  chattel  make  firandulent  represea- 
tations  in  regard  to  the  value  of  the  property,  or  is  otherwise 
guilty  of  fraud  in  making  or  performing  the  contract,  to  the 
injnryof  the  vendee,  the  latter  has  hiselection  of  remedies; 
[296]  he  may  stand  to  his  bargain  even  after  he  has  discovered 
the  fraud,  and  recover  damages  on  account  of  it,  or  he  may 
rescind  the  contract  and  recover  back  what  he  has  pmd ;  or  again,  ' 
he  may  wait  till  the  vendor  bring  his  action,  and  then  recover  the 
damages  he  has  sustained  by  the  fraudulent  act.  (y) 

And  in  a  case  of  this  kind  where  on  a  contract  to  g^ve  per- 
sonal property  at  specified  prices  for  land,  the  contract  having 
been  part  performed,  bnt  the  land  not  being  conveyed  in  conse- 
quence of  the  defendant's  fraud,  it  was  held  that  the  plaintiff,  in 
an  action  to  recover  the  value  of  the  property  delivered  by  him, 
was  not  limited  to  the  prices  specified  in  the  contract,  but  oonld 
recover  its  true  value.  («) 

In  Louisiana,  in  an  action  of  restitution  brought  to  rescind 
the  sale  of  a  slave  which  had  been  fraudulently  warranted  sound, 
the  plaintiff  was  allowed  to  recover  the  price  paid  with  interest 

(c)  CooUdgs  «.  Brighim,  G  Mtt.,  08 ;  eiTen  to  Um  of  Uia  pendenej  of  tha  ac- 

SveH  «.  Patrick,  S  Fairfiild,  9.    In  Al»-  tion.    And  the  raeanire  of  datnagM  in  an 

bama,  it  la  held  that,  in  an  actioD  hj  the  actioD  for  ft  breach  of  a  varraat^  of  title 

vendee  of  petaonal  proper^  against  the  on  the  lale  of  peraonal  property,  cannot 

vendor,  apon  a  warrant;  of'^tiUe,  a  judg-  exceed  the  damasei  «D>talned  by  the 

ment  agafnit  the  vendee,  at  the  instance  vender    Sail  «.  Il^t'a  Gz'r^  4  A.  X., 

at  a  third  penon,  claiming  to  be  the  700. 

rightful  owner,  of  which  auit  the  vendor  (y)  SKent^aCom.,  Gth  ed.,480.    Wea- 

had  no  notice,  i>  not  evidence  to  prove  ton  «.  Ikiwnek  Dou^tnu,  28 ;  Towen  k. 

that  the  title  of  the  latter  was  defeotivsL  Barrett,  1  T.  R.,  Its  ;  Pajne  v.  Whale, 

Bat  it  aeema  that  ench  judgment  ia  ad-  1  BaU,  £74 ;  King  v.  Barton,  1  Satl,  481 ; 

miHible  to  prove  the  amount  of  dsmn^cg  Oormack  v.  GiKis,  uL,  4BD ;  Whitney  v. 

reeovered,  and  la  eoncluaiTe  of  the  valid-  Allaire,  4  Dmio,  554.     FtA,  Mto  easeaiti 

Itf  oftiie  vendor's  title,  if  it  vaa  obtained  Alabama,  atUt,  807  note,  and  alio  mpr*. 

without  frand  or  eolluaion,  apon  notice  (i)  Camp  >.  Pnlver,  i  Dinio,  4S. 
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£rom  the  date  of  sale,  and  expenses  incnired  in  medical  treat- 
ment (a)  (1) 

In  the  same  State,  the  code  provides  that  when  the  seller 
biowB  of  the  vice  of  the  thing  sold  and  omits  to  declare  it,  an 
action  of  restitation  may  be  brought.  In  each  an  action  brought 
on  acconnt  of  the  vice  of  irunning  away  in  a  elave,  the  plaintiff 
can  only  recover  euch  damages  as  woold  at  the  time  of  defend- 
ant's refosal  to  restore  the  price  have  indemnified  him ;  that  is, 
the  price  with  interest,  the  expense  of  advertising  the  nmaway, 
and  the  costs  of  the  act  of  sale.  Connsel  fees  in  the  reBtitntoTy 
action  cannot  be  recovered.     They  are  too  remote.  (J) 

The  modem  writers  of  the  civil  law  famish  os  with  [2&7] 
but  little  assistuice  on  the  questions  which  we  have  con- 
sidered in  this  chapter.  Even  the  maateriy  treatises  of  Pothier, 
and  the  profound  commentary  of  bis  favorite  author,  Uolinens  or 
DomoQlin,  on  this  snbject,  are  rather  to  be  referred  to  foe  the 
porpose  of  philosophical  speculation  than  as  authorities  for  our 
gnidance.  (c)  The  total  diversity  of  oni;  forms  of  action,  together 
with  the  far  greater  arbitrary  discretion  exercised  in  the  matter 
of  damages  by  the  civil  law  and  those  systems  wliich  adhere  to 
its  teaching,  render  its  authors  on  this  subject  of  comparatively 
little  value  to  us. 

(a)  Johpaon  V.  Johiuoti,  S  La.  Ann.  R.,  SeeTaarv.  Willlftiii«,S  XouMi'ana^nniia/ 

ST,    The  whole  aabject  of  warranties  ii  £«p..  888. 

governed  in  that  State  by  a  provieion  of  (i)  Stewart  »,  Bowles,  8  La.  Ann.  R., 

the  Code,  ArL  3483,  which  appliea  al*o  464.    Sea,  nlao,  PetenoD  «.  Bximi,  S  La. 

to  evicUonB,  and  the  buyer.ii  eatitled  to  Ann.  R.,  tise. 

recover :  (e)  Pothier,  "  Contraot  de  Vente,"  Part 

1.  "T\it  rmtitnlion  of  the  price;  XL,  ch.  L,  art  S,  g  TB,  e(4eg.,aad  aect  9, 

S.  "That  of   die   ^Ita  or  revenaaa  art.  Till,  S  ISO,  d  («7. 

when  he  ia  obliged  to  return  them  to  the  PothieTe  "  Contract  of  Sale,'  tr*n*Iat«d 

owner  who  hoi  evicted  him ;  b j  L.  B.   CiuhiDg.     Pothier  allowi  t^e 

8.  "  All  the  coBla  oceadonej  either  by  buyer  the  expense  of  die  cootraot,  the 

tiie  anit  in  warranty  on  the  part  of  the  fees  paid  to  the  head  landlord,  expense 

bnyor,  or  hy  that  Drought  by  the  orig-  of  journeys  to  see  the  property,  wag- 

inal  plaintiS  Konera  sent  to  fetch  it,  8  «9  and  TO ;  and 

4.  "Id  fine,  the  damages,  where  he  has  the  rise  in  prioe   of  tiie  article,   even 


"In  fine,  the  damages,  where  he  has      the  rise  in  prioe   c 

Bimercd  any,  besides  Uie  price  that  he      where  there  has  been  ■  i 

has  paid."    But  wliat  are  Uie  daroagea  I      is  e^tresaly  given  by  g  T 


(1)  The  law  of  Loaiaiana  imposes  onths  teller  the  obligation  of  wamatiag  tha 
tUngaold,  agalnatlts  hidden  defects,  which  ar«  those  which  oonld  notbedisoovered 
by  timple  inspection ;  and  the  purohaser  may  retain  the  lliiiig  sold,  and  have  an 
action  for  the  redaetion  of  the  price  by  reason  of  the  dUferenoe  in  value  between  the 
thing  as  warranted,  and  as  it  was  fa  bet,  But  only  such  a  part  of  tJiepriee  aa  will 
Indemnify  the  vendee  for  the  differeoee  between  the  value  of  the  thing  as  warranted 
and  the  thing  actually  sold,  together  with  the  ezpenaes  incurred  on  the  thing  after 
dsduoUng  Its  troii*,  «an  be  reeovered.    BolUey  «.  Honold,  IS  Bom.,  tVCL 
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The  following  is  one  *of  many  infitonces  put  bj  HoUnsens : 
"  Venditor  fundi  vd  dortv&ay  ree^to  preUo,fuit  primum  in  mora 
fy'odendi :  wide  damnatug  adjTuctut  vel  •merced^a  mora  et  in  id 
guod&elrinMeueempiorisobeamviortmiitUerfuit^  quod probatum 
fmt  aacendffre  ad  duoerUa,  quee  aolvH,  re  tradita,  aedpostea  evinci- 
tttr  et  emptor  mvlto  tnagia  extrinaeeus  dammifieatmr :  Utram  in 
esHmattone  et  inieretee  eviaHonie  debeant  in  dvpio  computani  iHa 
duoerUa  oi prateritam  moram  non  tradendi  aoluta  /  "  §  90.  Here 
beyond  the  direct  loes  smtained  by  the  delay,  extnnaic  damage  is 
allowed. 

The  arbitrary  discretion  <^  the  tribunal  which  has  cognizance 
of  the  cause,  is  clearly  stated  by  liitn  in  the  following  language : 
"  TTt  ei  into'  m,6n>atore9  et  negotiatoret  frumenfyim  oerto  die  et 
loco,  paia,  tali  porta promiasum  »it,pro  tempore  et  loco  prcBvide- 
iant,  aoTitrahenies  creditoris  iniereese  et  eum  alioguin  damaiapa»- 
swrum,,  et  tamen  d^ntorper  m/cfrcmt,  vd  eulpam  e^am  circa  ddwn 
Tntdumfefellii.  Ipsa  erUm  cequitaa  et  commvme  commerciorum 
v^Utae  et  fidee  hoc  coitu  eseigit,  twn  tdl/um,  eeHmationem  gwin^ 
pUtrimi  ai  qua  git,  aed  etiam  eatainaeeum  intereaae  {verumtam.en 
propinquvm-  et  e^cate  preatari)  quod  etiam  jura  e^?erte  vdunt  dum 
hoc  oaau  facitmt  actionem  ofHtrariam  vi  vtdd/icit  detur 
\_29S]  jiidici  jvdicaturo  arbi^iim  et  poteataa  non  aolum  tfuper 
principaU  et  eeUjnatione  quarUi  plurimi,  qua  videtw  para 
rei,  aed  etiam  auper  adjvdicatione  et  iaaatitme  hvjus  intereaaeJ' 
§8T. 

A  large  portion  of  this  treatise  is  occupied  with  tlie  subject  of 
eviction,  of  which,  as  applied  to  real  estate,  I  have  already 
spoken.  The  phrase  is  also  used  by  the  civil  law  where  the  title 
to  perBoual  property  fails ;  and  here  we  shall  see  that  the  limit  of 
recoveiy  is  not,  as  in  regard  to  land,  the  price  paid,  but  the  value 
of  t^e  article  at  the  time  of  fiale.  MolinsenB  tiius  diecnsses  the 
case  of  eviction  of  a  slave,  who,  after  being  long  serviceable  to 
the  purchaser,  is  finally  taken  from  bim  in  advanced  age,  by  title 
paramount ;  and  be  well  holds  that  the  price  would  not  be  the 
just  meaeore  of  damage  against  die  seller  in  sucb  a  case.  Turn 
cum  non  venderetwr  rea  aoli  nee  perpetuo  durdbUia,  aed  qua  uUra 
certum  tempua  vivere  et  usui  eeae  non  posaet,  certum  eat  non  eaae 
actum  nee  cogitatum  ut  frui  te  habere  liceret  perpetuo,  aed  aolum 
ad  tempua  vitcBf  quod  veriavmUiter  priBviauTn  et  (estisnatum  fuit  et 
ad  veriaiTiKlem  duraiionem  m^ajua  -Del  tninua  d^nOum  preiiufn. 
Igitur  hoecaaupreiiumcon'oeiUumnoneetpretiwnpapetWB  dura- 
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tumis,  etfruiiionia  viicB  veririmUiter  ea^MntcB  rf  appredatcB.  Gum 
ergo  toto  fere  tempore  vitce  prcBmsas  frtK^ue  sit  em/plor,  nee  per 
evicHonem  abeit  niei  modiatmt  et  /ere  inutile  tempug,  non  poteH 
totum  preHtim  repetere  cum  iniue  habeai  iotum  fere  aommodum  et 
frad,vm.pr<BeiKxfrmi^oni»  ^  umts.    §  127.  (rf) 

Htjbebii8,  another  Teiy  emineiit  master  of  the  modem  [299] 
civil  Isw,  after  defining  damages  according  to  the  ciril 
law,  to  be  nothing  other  than  the  profit  lost,  or  the  injury  bob- 
tained,  "  OBetimaUo  daimni  iUaU  et  lueri  cessantie,^  declares  the 
flubject  to  be  controlled  by  theae  three  rules ;  First,  that  taken 
from  the  Code,  which  we  have  elsewhere  considered,  that  in 
regard  to  things  certain,  the  compensation  shall  not  exceed  the 
double.  Second,  that  the  direct,  and  not  the  remote  resnlta  are  to 
be  accounted  for,  subject,  however,  to  the  provision  that,  in  cases 
of  fraud,  all  damage  anstained  is  to  be  made  good ;  and  Third, 


(J)  I  h«T8  gone  orerDnmoiilin'i  Tre»- 
Um,  Dt  HI  mod  Marttf,  (Caroli  MolinM 
Open  Omnu,  PwitUa,  1481,  toL  8,  4iS), 
bat  -witlioat  findiiiK  mncb  of  pnctic^ 

It  lit  a  comineDtsry  on  tha  code,  J}t 
StnUnliU  ova  pre  ao  gwxl  intereit  dtO' 
ftnmtvr;  Cod:  lib.  tiL,  tit  zlra  The 
leading  elaoae  in  which  !»,  Baneimta 
tlamtt  in  omntiui  euiftiw  ^t  ttriam 
hahent  quantitattiA  vtl  natwaiK,  viltU  in 
fildUioHibia  tl  lotaii/mif>ia  al  onrnibut 
Mnlractibiu,  Aoe  gucd  iniarfl  dupli  i^ t«M- 
lUattm  mtTtitHt  naiJan. 

A  grwt  portion  of  tbU  treattie  1b  now 
endrelj  valneleaa.  Hui,  do  nnall  part 
of  it  ii  ouonpied  with  UbiMoDi  dlMns- 
aioiu  of  the  true  definiUoD  of  ths  term 
inUrttl^  itittn»M  txtriiutnait,  uOartut 


I,  §  16  ;  and  a  variety  of  quettion* 
growing  oat  of  the  tenn*  of  the  Uw 
eommcnted  on;  as  quid  tit  ilivd  tim- 
plum  ad  qtiod  inUntM  tingaiara  r^erttrr 
at  daplaiur  ;  qui  rint  e<mu  ctrti  tl  gui  tn- 
«rti.  gao. 

No  imall  portion  of  it  i*  devoted  to  f»- 
ftitlng  other  gloeeaton  and  diseiitanti  of 
ijmilar  queitioni,  thoa:  "  £x  quiiut  ap- 
pant  C-irt  atierwH  teripta  negitetmn,  tf 
ptrfimetoria  trantcurritt,  it  novant  kaiui 
opikionem  ex  tapiie proprio  fabricattt ;" 
^  as ;  and  again,  "  Aeoitii,  oufem,  Rtnal, 
tn  mo  eoitfutanto  de  hit  traelatib.  Jaetat 

tuaw  intpla  ttrbotitatu /iiato,  ni/iit  tnim 
promt  fu>vf  adfert,  ted  pott  vudtaot  ino- 
nan  elontiontm  in  Bart :  at  eonmitinnn 


epiniomm  tttt  rtvotvit,  et  nihil  addit  niH 
quod  eonfiitiimtm  migtt.''  §  S9. 

It  oont^na,  aleo,  much  diaonadon  on 
the  aabject  of  eviction!,  of  the  ttipulalio 
Aipla,  and  the  remote  damagea  dne  in 
caM  of  negligence.    Itiaenrionithrougli- 


No  one  can  ail,  In  tnrning  to  the  trea- 
tisee  of  Che  great  ma^terB  of  the  civil  law, 
tc  perceive  how  mnch  they  ere  benefited 
by  the  auperior  harmony  and  logic  of  their 
lystem.    Unembarraesed  by  any  confliot 


Aitile  teehnicalitiei  which  have  no  bear- 
ing wliatever  on  the  rlgbta  of  parttw^ 
tbeir  dlBcoiMona  have  a  cleamcee,  an 
order,  and  a  ecienUfic  precirion,  that  Itia 
In  vain  to  hope  far  onder  our  Ineongra- 

But  on  the  other  hand  wa  are  not 
without  eompeniation.  We  search  in 
vain  in  the  pagea  of  then  writers,  for  (ha 
aeoorate  practical  teaching  of  oarUw; 
and  we  udly  mite  the  eharp  analylii  of 
ectoaUy  occorring  casee,  which  givee  ao 
much  mterrat  and  value  U)  the  great 
body  of  our  juriapnideDce,  making  it,  in- 
■tead  of  a  mere  repodtory  of  theoretical 
diecnssiona,  a  bithful  portraiture  of  tb* 
actual  wanta,  ipter«ita,  and  paidona  o( 
mankind. 
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that  in  eetiniatiDg  injury,  the  general  opinion,  or  in  regard  to 
to  things  vendihle  the  market  valae,  and  not  the  particular  esti< 
mate  of  the  injured  party  is  to  govern.  But  it  ia  doing  injostice 
to  the  clear  brevity  of  the  original  to  attempt  a  translation, — ^L 
In  catihis  certis,  vH  de  apeoMinit  vd  quaniiUitiirus  defimiia 
a^tur,  non  potest  exoedere  du^^m :  I.  un.  C.  de  Seni.  qwapro  eo 
quod  int.  JL  Lu&rwn  qportet  drca  rem  ipaam,  oontitiat,  in  eaque 
tit  radieatumj  ut  DD.  loquuatuTf  non  forts  ad^eniaau  out  for- 
tuitum :  I.  21,  %  Z,  da  at^.  emjit.  I)^rwne7ita  iamen  omnia 
jprcBstaniwr  n  dolus  intervenerii/  oilier  qrtanH  mitioria :  I.  13,  jw. 
d.  t.  de  ao.  empt.,  I.  19,  §  1,  hcaU,  KL  Luori  et  damni  ratio  est 
judimo  amimuni,  non  c^ec^one  pecuMari  initur  f  no/m  hoe  in 
jffhantaaia  hominum  ocmeUtitf  ot^ut  CBstimcctio  tudla  est:  1.33, 
ad  L,  AquU.  (e) 

He  then  proceeds  to  illoBtrate  these  rules.  A  party 
[300]  who  had  let  a  certain  pottery  to  another  waa  unable  to 
perform  his  agreement  He  hirer  proved  that  he  conld 
have  made  in  a  year  (the  term  is  not  stated),  a  thousand  florins, 
and  recovered  that  amount.  But,  says  the  author,  he  should 
only  have  had  judgment  for  800  florins,  because  the  annual  rent 
of  the  farm  was  150  florins : — Quod  erat  gvmplum,  et  coTitractta 
locationis  ett  certtit,  id  ett  cerUs  quamiitatis  ;  tales  <mtem  daplum 
egredi  nonpossunt :  qucB  regula,  exclaims  Hubems,  incrediiUe  est 
qwtm  vulgo  i^utta  visa  est !  (f) 

In  illustration  of  the  second  rule,  he  states,  this  case :  Hypol- 
ytus  ah  Arssen  had  purchased  certain  turf  pits,  with  an  agree- 
ment that  the  seller  should  give  him  the  right  of  way  throng^  a 
certain  ditch,  requisite  to  remove  his  tnrfs.  After  the  sale,  how- 
ever, the  purchaser  found  that  the  seller  had  intentionally  (jter 
doltnti)  left  a  strip  of  earth  between  him  and  the  ditch,  so  that  ho 
could  not  UBe  it.  The  plaintiff  proved  that  at  the  time  of  the 
obstruction  he  could  daily  make  forty  florins ;  hut  that  afterwards 
prices  had  fallen  to  twenty  florins,  at  which  he  had  been  obliged 
to  sell  his  turf.  Oondemnaius  est  venditor  in  id  guod  emptoris 
intareeset.  Cfum  ad  taaationem  ^ue  quod  interest  preventwm  essety 
the  plaintiff  claimed  this  sum,  viz.,  the  prioe  at  forty  florins, 
which  greatly  exceeded  twice  the  purchase  money  of  the  whole 
land.  But  for  the  defense  it  was  contended,  1.  That  the  alleged 
price  of  turf  was  extraordinary.    2.  The  injury  was  not  snffi- 

(«)  Hnber.  Fnel  Jot.,  L,  405,  g  IT.  {f)  Yd.  Ut,  BS. 
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d&a&y  direct,  for  the  pluntiff  might  have  gone  ronnd  tbrongh 
the  Iwid  of  other  parties,  or  he  conld  have  thrown  a  bridge  over 
the  obstacle,  and  thns  traneported  his  ttuf.  8.  Iliat  the  buy^ 
had  an  offer  of  S3  *floriBB,  which  he  had  refused ;  and  Uiat 
conseqnently  the  seller -was  not  liable,  tinlees  perhaps  for  tiie 
expense  of  ttie  bridge  that  the  bnyer  might  have  made,  and  the 
transportation  of  the  turf  over  it.  Habems  thns  answers  these 
arguments :  1.  The  price  was  the  common  one,  and  at  all  events 
the  objection  was  inadmueible  in  a  case  like  this  of  fraud.  Prce- 
terea  per  dolum  hie  prcsiaBtue  wdaddx^m;  2.  The  objection 
came  too  late,  because  the  seller  was  already  condemned  to 
respond  in  damages.  As  to  the  bridge,  it  was  not  to  be  required 
that  this  idea  should  have  suggested  itself  to  &e  bnyer,  nor  was 
he  bound  to  resort  to  snch  an  expedient  in  case  of  fraud. 
8,  The  bnyer  was  not  bound  to  receive  82  florins  for  [SOI] 
his  turf  at  a  time  when  he  conld  sell  them  for  40.  Bat 
the  cause  was  decided  on  the  bass  of  tiie  offer  of  33  florins;  and 
Hubems  seems  to  deplore  the  arbitrary  control  exercised  by  the 
courte  over  the  subject  of  compensation.  "  ^uonj^wzm  jvrii 
igitnor  rationee,  pro  prviemphtmte  (the  plaintiff)  mH/UoM-e  vide- 
rmimr,  tamai  wt  est  ht^ua  r&C  prcsds  valde  hibrica  et  tantum  non 
arbU/roHoy  fcu^mti  est  vt  venditor  via  vUra  gwim  obtvlerat  eit 
oondeirmatue"  (fr)  It  might  be  curious,  if  our  space  permitted, 
to  compare  the  deveion  here  made  with  what  it  would  be  in  a 
mmilar  case,  say  a  conveyance  with  a  covenant  of  right  of  way, 
according  to  our  jnrispmdence. 

Among  the  more  recent  writers  on  the  modem  civil  law,  we 
find  the  same  absence  of  any  definite  rule,  of  which  I  have  already 
complained.  Bomat  says,  (A)  the  seller  who  fiuls  to  deliver  must 
pay  the  damages  caused  by  big  default,  according  to  the  circum- 
stances of  the  case.  Thus,  he  who  contracts  to  deliver  any  aiUcle 
of  merchandise,  the  price  of  which  rises  at  the  time  and  place 

(jr)  Hnbenu  VrmL  Jnrla.,  voL  iiL,  B8  dtvait  ttre  Mbe,  Atat  i  1  &cIiet«Dr  Is  Tal- 

et  89,  8  80  Ui  Sfi.  «ar  preMnte  da  jour  et  da  liea,  pour  le 

(k)  Contl&t  d«  Tente,  Lolx  CitIIm,  profit  qa'il  anr^t  bit  en  lea  jreTendtat, 

Ut.  I,  tit.  S,  MO.  3,  ft  S7.    "  Le  vendeor  oa  pour  le  parte  qull  MOl&e  ai  ponr  ion 

qui  eK  en  demenre  de  ddlvrer,  doit  Im  nMge  il  e*t  oblige  d'en  scheter  d'antrei  i 

domniagee  et  Int^rto  qn*  aura  caoaAi  le  ce  prix  qui  excede  eelni  de  la  Tente." 

retardement  lelon  I'et&t  dee  choiee  et  lea  TroploDg,  In  hie  maeUaiy  treatiae  Jh  la 

oirooiutaDeea.      *      ■■      Alnd  celnl  qni  Ventt,  complain*  of  the  looeeneM  of  Do- 

deToit  delivier  i  nn  eertatn  ionr,  dane  mat  on  the  eat^ect  of  the  meamre  of 

nn  eertatn  lien,  du  bled,  dn  nn,  at  d'sa-  damagee;  bnt  the  diffieoltf  apptan  to 

tree  deuriea  done  le  prix  M  troave  ang-  me  rather  to  be  in  the  ajmni  Uian  in 

rneutd  an  jour  et  an  Ilea  oh  U  deUTranoa  the  anthor. 
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fixed  for  delivery,  miiBt  pay  the  actual  Talne  at  eQch  time  and 
place,  as  well  on  scconnt  of  the  profit  that  the  pnTchaser  wonld 
have  made  by  re-Belling  them  there,  as  on  aceonnt  of  the  Iohb  that 
he  BuetaisB,  by  being  obliged  to  pm-chase  other  articlee  at  a  price 
exceeding  that  of  hiB  bargain.  So,  he  BayB  that  the  purchaser 
woold  be  entitled  to  hiB  expensee  actually  iDcnrred  on  coming  to 
receive  the  article  which  was  to  have  been  delivered,  but  that 
remote  and  nnforeaeen  consequenceB  are  not  to  be  taken  into  con- 
fiideration.    Thus,  for  instance,  if  the  seller,  failing  to  deliver  the 

commodity  at  the  time  and  place  fixed  on,  the  purchaser 
[302]  hae  been  nnabie  to  transport  them  to  another  place,  where 

he  could  Bell  them  at  an  advance ;  or  if,  by  reason  of  the 
non-delivery  of  the  article,  he  baa  been  obliged  to  send  off  Ma 
workmen,  and  to  stop  Bome  work  of  which  the  cessation  cansea 
him  conaiderable  injury, — the  seller  will  not  he  conaidered  liable, 
neither  for  the  profit  lost  nor  the  injury  eustained ;  for  these  con- 
eeqnences  are  not  to  be  imputed  to  the  default  of  delivery,  but 
result  from  the  arrangements  of  a  higher  power,  and  accidental 
circumBtancee  which  no  one  can  controL  {i) 


ft)  CoDt  de  Vente,  Ut.  L,  tit  S,  sec 
9,  S  IS :  "  Dans  le  icfime  cu  U  depecM 
qn^nmit  faite  I'ncheteiir,  pour  ren^r  re- 
oevoii  «t  pour  trsDBporUr  !<■  graioa 
Bchet^,  et  lea  aatrea  Boitea  iinm^iste* 
qa'on  doit  luiturellemeDt  atteudre  du  re- 
tordement  Mais  on  ne  doit  pai  ^Lendre 
1m  dommag«a  et  IntifiU  aox  >uit«B  plua 
eloign^e*  et  impreTDes,  qui  lont  platot 
nn  eRel  eztraordiuaira  de  qnelqne 
^T&Dement  et  d^  queiqae  coajouctare 
que  bit  oidtre  I'ordre  divin,  qae  da 
retardemeat  de  ia  d^ltmnce.  Aiod, 
par  eiemple,  ri  le  vendenr  ne  diiivrant 
pa*  an  joDr  et  Bu  lieu  dee  graini  qu'll  ft 
resdua,  raoheteor  a  manqu^  par  le  de- 


bat  de  la  deiivTBnoe,  de  laire  on  buia- 
port  et  ■an  comtneroe  de  ees  graiua  danl 
on  autre  Ueu  ati  il  aurait  pu  les  rendre 
enoore  plua  eher  que  dam  le  ilea  oti  la 
delivranee  devoit  etre  folte ;  oa  ai,  but« 
d'avoir  cea  gvaini,  il  a  6t6  obligfi  de  ren- 
Toyer  del  ouTTiera,  et  de  faire  cener  nn 
OQvrage  dont  llDtermption  Ini  cauae  an 
domm^e  eooiiderable, — le  readenr  ne 
aera  teno,  d[  de  ce  gain  manqad  m  de  ee 
dommage  ineonrc,  qd  ne  aent  pM  tant 
dM  aaitea  qa'on  poliae  Imputer  au  re- 
taidement  de  la  deliTnnos,  que  dea  effeta 
de  I'ordre  ^vin,  et  dee  cas  fortmta  ioot 
peraonn*  n*  doit  rdpoudre." 
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CHAPTEK   XI. 


THB  MEASURE  OF  DAHAGE3  IN  AOTIONS  OBOWINO  OtTT  07  THE 
OONTBAOT  OF  PRINCIPAL  AND  SURETY. 


Tftrlooa  contneti  of  ■nTet,p1iii^-&ighto  renddiig  from  Impliod  promlie — Ezpren 
promise  to  do  a  particular  act — Eipret*  protnlBe  to  iDdemnify  and  aave  harm- 
lesa — Ab  a  general  role,  the  saretf  cannot  make  anj  claim  against  Us  principal] 
nntil  he  has  aetaall j  pud  the  debt — Bxoeptton  irhera  the  partj  oontracta  to  do 
a  partloolar  tblng — liiein«a»ura  of  damages  as  affected  by  the  mode  cT  payment 
• — whan  made  in  land  or  property  otJier  than  money — when  in  secDriUea — What 
ezpenws  or  costs  the  surety  can  recoTcr  against  the  prinelpal — Measure  of  dam- 
ages at  between  surety  and  oo-anrety — as  between  lesaee  and  snb-lessee. 

The  contract  of  suretyship  is  one  of  very  frequent  occurrence, 
arieing  in  some  cases  by  implication  of  law,  as  between  the  parties 
to  negotiable  paper,  or  debtors  and  their  bail ;  in  others  it  is 
created  by  express  agreements  of  guarantee.  Hese  again  some- 
timee  take  the  form  of  indemnitieB  and  contracts  to  save  hannleee, 
and  at  others  assame  the  more  binding  shape  of  express  contracts 
to  do  the  particnlar  thing  in  qaestion  ',  in  which  last  case,  indeed, 
the  peculiar  relation  of  principal  and  surety  often  ceases  to 
exist.  {J) 

The  questions  that  ordinarily  present  themselves,  as  between 
the  principal  debtor  and  the  party  who  has  assumed  for  him  the 
obligations  of  a  surety,  relate  to  ^e  circumstances  which  entitle 
the  latter  to  caU  for  re-payment  of  any  sum  he  may  have  been 
obliged  to  pay  for  him ;  the  mode  of  that  payment ;  and  the 
collateral  expense  legal  or  otherwise,  of  which  he  can  demand 
reimborsement. 

(j)  "Inanoient  times,"  saldBuller,  J.,  inch  a  promise  t  becanae  there  Is  nose 

in  Tousmnt  v.  Hartloant,  %  T.  R.,  100,  enrity  dren  by  the  par^.     But  If  ths 

"  no  action  could  be  malntMned  at  law,  party  elioose  to  take  a  Beonrity,  there  la 

where  a  surety  had  paid  the  debt  of  his  no  oeeasion  fiir  tha  law  to  lalM  a  prom- 

prlueiptd.    Sow,  why  does  the  )»w  nlse  W 
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[304]  These  qneetioiu  sometimes  arise  in  actions  by  saretiea 
against  their  principals,  sometimeB  in  soita  agsdnet  the 
sureties  themselres ;  and  thoagh  the  law  generally  tends  to  &tot 
the  Bnrety,  still,  so  &r  as  the  coofitmction  of  the  contract  is  con> 
cemed,  no  difiference  ia  made  as  to  the  manner  in  which  the  case 
is  presented. 

There  is  another  doss  <^  cases  of  a  mixed  character,  where 
actions  are  bronght  against  sureties  for  BherifTB,  constables,  or 
other  public  officers.  As  these  cases  involve  as  well  the  duty  of 
the  principal  as  the  contnxA  of  the  finrety,  we  shall  defer  their 
consideratiou  till  we  come  to  examine  actions  against  public 
officers,  (i)  (1)  We  shall  for  the  present  confine  onrselves  to  the 
liabilities  <tf  principal  tmd  surety  as  arising  cot  of  private  con- 
tract 

Let  oa  first  bear  in  mind  the  clear  distinction  that  exists  be- 
tween two  classes  of  cases,  falling  under  the  general  head.  "It 
is  the  distinction  between  an  affirmative  covenant  for  a  specific 
thing ;  and  one  of  indemnity  against  damage  by  reason  of  the 
non-performance  of  the  thing  specified.    The  object  of  both  may 

(t)  Pol,  Chip.  XXI. 


(1)  Here  nuy  be  nientioiied  inataneM  of  aotlont  broaglit  by  aherifia  upon  bondi 
giTcn  by  them  for  their  ova  Mcarity, 

In  N«w  Hunpahir*^  in  a  anit  by  a  aherlS  on  a  bond  given  by  anretiai  of  hia  dep- 
uty, oonditJoDsd  to  Indemnify  him  agfttnat  «U  lots,  damages  and  coite,  on  acconnt  of 
tbe  acts  and  neglect*  of  the  deputy,  he  U  enUUed  to  raeeive,  as  damagea,  in  ad^tlon 
to  the  BDinfl  pud  by  bim  or  bis  anreties  on  bis  official  bond  to  the  county,  to  aadsfy 
JndgmeDt*  reooveredagainat  him  fi>r  the  delanlt  of  the  deputy,  and  interest  thereon, 
alt  rash  reasonable  expenses  as  vera  incurred  by  him  In  and  about  the  defense  of  tbe 
•nite  in  irhlch  tbe  Jndgmenta  were  rend^ed,  Including  coansel  fees  and  a  reaaooable 
ooiiq>enBatdon  for  his  personal  serrices;  and  In  the  suit  on  the  bond  the  sama  ezpen- 
eea  and  eompensation  li>r  serriaee,  beyond  the  taxable  ooats,  but  not  the  eoete  or  ex- 
penses inenrred  tn  a  sidt  upon  his  official  bond,  brought  to  enfbrce  payment  of  such 
judgment;  and  upon  a  Judgment  in  favor  of  the  sheriff  for  the  penally  of  the  bond, 
exeeutlon  viU  be  awarded  at  well  for  the  damages  that  may  have  accrued  anbae- 
qnent  bo  tbe  eommencemant  of  the  enlt  upon  the  bond,  as  for  those  prior  thereto. 
Boitt  V.  Holoomb,  SI  jr.  E.  A,  18S. 

So  In  New  Torlc,  in  an  aetioa  by  a  sheriff  agalnat  the  sureties  of  bis  deputy  to 
reooTer  damages  for  the  negleot  of  the  deputy  to  levy  on  exeooUon,  in  eonseqnenee 
of  wUeh,  die  execution-creditor  hat  recovered  a  judgment  against  the  sberifC  ^be 
reasonable  expenses  of  the  sheriff  in  defending  the  salt  against  himself,  are  recovera- 
ble aa  a  part  of  bU  damages.     Westervelt  v.  Smith,  9  Jhier,  449. 

Am  to  the  proper  measure  of  damages  In  an  action  on  a  bond  giv^i  to  Indoimify 
sAeriSi^saleof  ^(^>erty  onexeontloDiseeCmnpe;  Floblln,  1  Patt  t  E.,  SOI. 
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be  to  BSTe  tlid  coTeuantee  from  damages,  but  their  legal  conse- 
qaencee  are  essentiaUy  di£ferent."  (Q 

In  conformity  to  the  mle  which  we  have  had  occasion  to 
notice,  that  actaal  loss  must  precede  or  create  a  right  of  action,  it 
IB  a  general  mle  that  a  snrety  for  the  pajmeat  of  money  cannot 
call  on  hiB  principal  nntil  he  ha^  pud  the  debt.  So  it  was  early 
held  by  Lord  lUaiufield,  in  regard  to  a  anrety  in  a  bond ;  '<  till 
damnified,"  said  his  Lordship,  "  which  he  conld  not  be  till  he  had 
been  called  npon  and  had  paid,  he  conld  not  bring  an  action."  (m) 
And  BO  it  has  been  held  in  New  York,  where  the  surety  had  been 
Bned  and  charged  in'  execution,  that  not  having  paid  the  debt, 
and  having  no  promise  to  indemnify  him,  he  could  not  recover 
against  his  principal,  (n)  For  this  a  technical  reason  also  ezista ; 
the  only  action  that  can  be  maintained  in  snch  case  is  assumpsit 
for  money  paid,  which,  of  course,  will  not  lie  nntil  money  or  its 
equivalent  is  paid. 

Where,  however,  the  surety  holds  an  express  promise  to  in- 
demnify and  save  him  harmless,  there  he  can  maintain  an  action 
without  having  paid  the  debt;  and  we. shall  presently 
examine  the  extent  of  compensation  allowed  for  the  injury  [305] 
he  alleges  himself  to  have  Bustaioed.  (<?)  (1)  But  where  the 
plaintiff  holds  not  merely  an  agreement  to  indemnify  and  save 
him  harmlesB  against  the  conseqnences  of  the  default  of  the 
other,  but  an  express  promise  to  pay  a  debt,  or  to  do  Bome  par- 
ticular act,  then  the  position  of  the  parties  entirely  changes ;  the 
relation  of  principal  ttad  surety  disappears,  and  it  has  been  held, 
that  the  failure  to  perform  the  act  agreed  on  gives  the  plaintiff  a 

II)  Onbert  n  Wiman,  I  COnutoek,  EBO.  The  bail  of  the  deputy-sherieT  are  not 

(ffl)  Tajlor  iLHilla,  Covp.,  S2&;  Panl  liable  nnlena  the  aheriff  has  beendamul- 

K  JoDea,  I  T.R.,  690;  Powell  ti.  Smith,  £ed  or  made  legall;  liable  in  conBeqneDce 

8   J.  S„  H9;   BodmBD  •.  Hedden,  10  of  the  dereliction  or  tiie  deputy.    Hogbe* 

Wtnd.,  *»&.  «.  Bmith,  6  Jokm.,  ISS.    Bowe  «,  Riah< 

fn)  Powell  (L  Smith,  B  /.  R.,  24B.  ardson,  0  Barb.  8.  C.  R.,  886. 

(o)  fiodmtui  V.  Heddeii,  10  WmcL,  408. 


(1)  In  an  action  upon  a  bond  to  "Mve  harmleaa  from  all  damage,"  it  was  h^ 
tiiat  comuel  fMs  and  other  expeiuea  p^d,  and  intenet  on  tho  atnooat  of  the  bond, 
were  not  recoverable  as  damages  Osdtden  v.  The  Bank  of  .Georgetown,  e  Riek., 
(&  0.)  L..  836.    But  ue  Kma  «.  Ooudelook.  1  Ib„iZ. 

On  a  coTenant  to  indemnify  agaioat  all  dainagee,  coats,  and  ezpenies,  by  reaaon 
of  a  demand,  theiore^Unot  liable  for  a  premjom  of  bonnt  which  the  party  is  oom- 
pelled  to  pay  to  raiM  tbe  amoont  necessary  to  meet  the  demand.  I^w  v.  Archer.  2 
Stm.,  271.    And  see  Soott  t.  Tyler,  UBarh.,  202 )  Latlirop  v.  Atwood,  31  Cetm^  117. 

21 
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right  of  action,  even  before  be  has  Buffered  any  direct  damage 
himself;  and  ao  it  has  also  been  decided  as  a  rule  of  pleading.  (1) 
Where  the  defendant  agrees  to  discharge  the  plaintiff  irom 
any  bond  or  other  particular  thing,  there  the  defendant,  having 
agreed  to  do  a  particolar  act,  cannot  plead  Tton  damn^ficatus ; 
but  where  the  condition  is  to  discharge  the  plaintiff/rom.  damage 
by  reason  of  any  particular  thing,  or  to  indemnify  and  save 
ha/mdesa,  there  the  damage  muBt  be  shown,  and  consequently 
non  damnifioaitii  is  a  good  plea,  {p)  So  in  !New  Tort,  where  the 
plaintiff  as  lessee  of  a  term  of  years  hod  assigned  it  to  the  defend-, 
ant,  who  executed  a  covenant  to  pay  the  rent  to  the  head  land- 
lord, it  was  insisted  on  the  part  of  the  defendant,  that  the  plaintiff 
coold  only  recover  nominal  damages,  nnless  he  showed  that  ho 
had  pud  the  rent ;  but  the  court  said,  "  The  covenant  is  express 
and  positive  that  the  d^endant  will  pay  the  rent ;  and  it  would 
be  against  all  reason  and  justice  to  say  that  the  plaintiff  shall 
himself  pay  and  advance  the  money  before  bis  right  of  action 
agiunst  the  defendant  to  recover  it  arises  ;**  and  the  rent  was  held 
to  be  the  measure  of  damages,  {g) 

So  again  in  the  same  State,  if  one,  by  bond,  guarantees  that  a 
third  party  shall  pay  'a  certain  sum  of  money  by  a  given  day, 
on  demand,  the  plaintiff  mnst  assign  the  non-payment  of 
[806]  the  money  by  the  third  party  as  a  breach  of  the  condition 
of  the  bond  sued  on,  but  he  is  not  bound  to  give  any  fnr- 
ther  evidence  of  the  extent  of  his  damages,  the  instrument  itself 
fixing  the  amount  he  is  entitled  to  recover ;  and  it  was  bo  held 
i^ainet  the  defendant,  who  insisted  that,  in  the  absence  of  such 
evidence,  the  plaintiff  could  only  recover  nominal  damages,  (r) 

And  a  similar  decision  has  been  recently  made  in  the  EngUsh 
Excheqaer.  («)  The  defendant  was  indebted  to  H.  D.  and  G.  B. 
in  the  snm  of  £400,  secured  by  a  promissory  note  made  by  the 
defendant,  and  by  the  plaintiff  as  the  defendant's  snrety ;  and 
therenpon  the  defendant  covenanted  that  he  vxmidpai/  H.  D.  and 

(p)  Cntler  ■.  Southern,  1  Batmd.,  116,  C.  in  Eirvr,  ib.,  47S.    8«e  TooMidnt  *. 

a.  1.    Holme*  ■.  Rhodes,  1  Aim.  ((  i>i(^,  HBrtiTi*Dt,aT.  A,  100.    Mkrtin  v.  Conrt, 

euS.   Hodgson  s.  BeU,  1  T.  H.,  VI.   Port  a  T.  Ji..  640.    Hodgson  «.  Bell,  1  T.  R., 

«.  Jftcbson,  17  J.  R.,  SSI.    S.  a  affinued  VI.    AtUnrcn  «.  CoaUworth,  8  Mod.,  SS. 

in  Error,  ib.,  478.    Thomw  •.  AUen,  I  (r)  Muin  v.  Eekford'e  Ei'n,  Ifi  Wet>d., 

Hill,  146.    TheM  two  Un  ouel  overmla  60a.     Ex  parte  Negns,  T  WemL,  499. 

UutofDoDglauc.  CUrke,  14/.A,  177.  (t)  Loowmore  ». ." 

(g)  Port  *.  Jackun,  11  J.  R.,  aS9.    B.  WtU.,  6S7. 

(1)  M'Gee  *.  Roen,  4  Abhctei  Pr.  R.,  B. 
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G.  B.  the  Bum  of  £400,  on  or  before  the  thirteendi  of  Angnst 
then  next ;  breach,  non-payment  by  the  day.  On  the  trial  it 
appeared  that  the  plaintiff  had  been  notified  that  he  would  be 
held  liable  on  the  note :  bnt  the  note  was  not  paid,  and  the 
defendant  insisted  that  the  plaintiff  was  only  entitled  to  nominal 
damages.  The  Lord  Chief  Baron  Abinger  overmled  the  objec- 
tion ;  and  the  plaintiff  had  a  verdict  for  the  note  and  interest. 
On  showing  cause  why  there  ehonld  not  be  a  new  trial,  this  was 
held  right  Alderson,  B.,  eaid,  "To  what  extent  has  the  plaintiff 
been  injared  by  the  defendant's  default  I  Certainly  to  the  emonnt 
of  the  money  that  the  defendant  onght  to  have  paid  according  to 
bis  covenant  ;**  and  be  likened  it  to  an  action  of  trover  for  title 
deeds.  (^ 

But  I  am  obliged  to  say  that  these  decisions  appear  to  me 
somewhat  to  confiict  with  the  important  and  fundamental  rule 
which  has  been  already  stated,  that  actnal  compensation  will  not 
be  given  for  merely  probable  loss.  («)  Nor  is  the  ailment  that 
the  party  having  bound  himself  to  do  a  particular  act,  must  there- 
fore be  held  liable  in  the  full  amount,  of  greater  weight.  There 
is  a  maltitnde  of  contracts  of  l^e  same  character,  to  which  no 
such  doctrine  is  applied.  If,  instead  of  a  contract  to  pay  a 
certain  snm  of  money,  the  agreement  be  to  do  any  other  [807] 
particular  act,  an  inquiry  is  indispensable  to  ascertain  how 
far  the  party  pliuntiff  has  been  damnified  by  the  nonfeasance.  It 
is,  perhaps,  no  great  stretch  of  reasoning  to  say  that  the  damages 
arising  from  the  non-payment  of  money  shonld  be  measured  by 
the  sum  itself.  Still,  a  doubt  may  often  arise  whether  the  partitf 
who  fuUda  the  agreement  has  been  injured  to  that  extent;  and 
this  is  well  pointed  out  by  a  very  accurate  judge,  in  the  case  lest 
cited.  Faiie,  B.,  said,  "  The  defendant  may,  perhaps,  have  an 
eguity,  that  the  money  be  may  pay  to  the  plaintiff  shall  be 
applied  in  discbarge  of  his  debt ;  but,  at  law,  the  plaintiff  is 
entitled  to  be  placed  in  the  same  ritnation,  under  this  agreement, 
as  if  he  had  paid  the  money  to  the  payees  of  the  bill."  lliis 
remark  of  a  very  acute  judge,  states  the  evil^  but  su^i;est8  no 
remedy.    Hie  law  is  thus  carried  into  execution  unattended  by 

(()  Upon  the  analogy  of  tbeM  deoiriooi  reoorer  the  ftiH  amonnt  of  the  Inoum- 

the  oua  U  probably  to  be  upheld  wtdoh  bnooe,  thoogh  notJiiDg  hnd  bwn  p^d. 

I  hsTs   elMwhere  ciMd,  vhera  it  wu  Lethbridge  «  Mjtton,  3  J.  <t  Aid.,  IIS. 

'  decided  that  in  an  action  broaeht  on  An:*,  18& 

•  oorenant  to-  diochar^  an  exiittng  In-  (u)  Antt,  4B  and  84L 
«iiinbr>iie«,  the  pUntiff  wte  sntitled  to 
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the  equity  which  ehoold  temper  it  It  is  only  one  of  many 
instances  illnstratiDg  the  inconvenience  and  seriooB  hardships 
that  often  flow' from  the  separation  of  the  jarisdictions.  Either 
the  pl^ntiff  should  only  he  allowed  to  recover  for  actual  loea ;  or 
if  the  conrt  proceed  upon  the  idea  of  compelling  the  defendant 
specifically  to  perfonu  his  promiae,  it  should  carry  the  engage- 
ment into  fall  execution,  hy  applying  the  proceeds  of  the  Jadg- 
ment  where  they  belong.  This  a  court  of  law  possesses  no  power 
to  do  ;  and  as  it  is  incompetent  to  do  complete  jmlice,  it  dionld 
confine  its  remedies  esclasively  to  those  cases  where  actual  injury 
appeals  for  redress. 

So  long  as  the  ori^nal  division  line  between  the  common  law 
and  equity  is  preserved,  any  rule  by  which  actual  damages  are 
^X^n  where  no  actual  loss  is  sustained,  has,  in  truth,  no  other 
effect  than  to  engraft  on  the  courts  of  law  a  species  of  specific 
performance,  irregular  and  illegitimate  ;  and  which  neither  their 
forms  of  procedure,  nor  the  general  arrangement  of  their  system, 
enable  them  to  exercise  without  great  danger  of  injustice  and 
abuse.  The  rule  should  be  considered  cardinal  and  absolute,  that 
actual  compensation  shall  only  be  given  for  actual  loss.  (1) 

It  appears,  upon  the  whole,  settled,  that  if  the  engagement  be 
collateral,  or  more  properly  speaking  indirect,  whether  only 
implied  in  law,  or  whether  it  be  an  undertaking  to  indemnifjr 
and  save  harmless  against  the  consequences  of  the  defiuilt,  there 


(1)  The  pUatiff  entered  Into  >  pArtnerditp  with  A.  A  B.,  vn  condition  that  they 
■bonld  fonilih  teoniit;  as  to  llie  Mate  of  the  firm.  He  defendant  corenanted  with 
the  pl^tlff  that  the  amonnt  due  the  old  firm  ^oold  not  be  leaa  than  a  mm  apecified, 
and  that  th«  debts  of  the  firm  ihonld  not  exceed  a  oertain  nun.  It  appeariog  that 
the  debt!  eseeeded  the  amonnt  apedfied,  bat  alio  Oiat  Ini  than  that  amount  had 
been  pMd  on  aeeonnt  of  the  liaUlitlet  of  Um  old  firm,  It  mi  held,  that  the  defend 
ant's  covenant  wh  a  «ontrBet  of  indemnity  only,  bnt  that  6tt  plaintiff  was  entitled 
to  recover  ai  damagei  the  aetnal  Iom  which  he  had  mitained  by  reaaon  of  tha 
defendaD^*  breaeh  of  covenant ;  and  that  the  amount  of  (neh  damage  -was  purely  a 
qoeation  for  the  Jury.   Walker*.  Broadhurat,  33  iA^.  £.<(£,  S87;  B.C.,8£zeA.,&SB. 

In  a  oovenaDt  between  A.  A  B.,  it  waa  itipiilatcd  that  A  should  pay  all  ooata  and 
damages  caused  by  n^lect  or  defitolt  on  his  part  in  reUtion  to  the  tennj  of  the 
covenant  In  an  action  brought  by  B.  for  breach  of  the  oovenant,  no  evidence 
being  given  of  any  actual  damage  niit^ned  by  him,  but  only  evidence  aa  to  the 
value  of  the  pnipertias  intended  to  be  ecnveyed,  it  was  held  tfaat  he  was  entitled  to 
damage*  equivalent  to  the  benefit  he  might  have  lost,  or  to  the  lo«  he  might  have 
■ustained  by  the  non-performonoe  of  the  covenant,  (^ommcilii  *.  Don^all,  S  Iruh 
Xa»A(Sd*eiiea),484 
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damage  to  be  recovered  mnBt  be  proved.  And  so  it  is  held, 
whether  the  action  be  by  the  anrety  against  tlie  principal, 
or  hj  the  creditor  against  the  surety.  In  a  case  at  nisi  [308] 
prinfi  before  Lord  Ellenborongb,  on  a  bond  conditioned  to 
indemnify  the  plainttiF  against  s  bond  ^yen  by  him  to  a  third 
party,  tbongh  it.  did  not  appear  that  he  had  pmd  it,  bis  Lordship 
Baid  that  he  did  not  Bee  any  meafiure  of  damages  except  the  pen- 
alty of  the  bond ;  and  the  jury  so  fonnd.  {v)  Bat  this  is  not  the 
resalt  of  the  more  recent  authorities  of  the  courts  in  this  country. 
In  an  early  case,  the  question  "  whether  on  an  escape  the  bail  to 
the  liberties  became  liable  for  the  whole  penalty,  or  for  the  dam- 
ages sustained  by  the  sheriff  by  reason  of  the  escape  V  was  raised 
in  New  York,  but  not  decided,  (w)  Bat  it  was  soon  after  said 
that  neither  the  sheriff  nor  his  assignee  could  recover  without 
showing  injury  sustained,  and  that  consequently,  recapture  after 
the  escape,  or  a  voluntary  fetam,  was  an  answer  to  a  suit  against 
the  sureties  for  the  liberties,  {x) 

The  subject  has  been  involved  in  some  doubt  by  various 
decisions,  which  have  confounded  the  right  of  action  with  the 
measure  of  damages,  and  both  these  questions  again  with  that 
of  the  evidence  necessary  to  prove  the  claim.  Thus  it  has  been 
sometimes  held  that  the  record  of  judgment  against  the  sorety  is 
conclusive  evidence  against  his  principal,  and  fixes  the  amoant  of 
recovery.  So  in  an  action  by  the  sheriff  against  the  sureties  in  a 
bond  to  the  jail  liberties,  it  was  held  that  the  sheriff,  having  given 
notice  to  the  defendants  of  t^e  escape  salt  against  himself,  and 
they  having  thereupon  assumed  its  defense,  this  was  conclusive 
evidence  that  the  plaintiff  had  been  damnified  to  tJie  extent  of 
the  judgment.  (^)  So  again,  in  an  action  by  overseers  of  the  poor 
on  an  order  of  bastardy  to  recover  against  the  putative  father  the 
weekly  sam  directed  to  be  paid  for  the  maintenance  of  the  child, 
the  order  was  held  to  be  prima-foffie  evidence  of  the  demand, 
and  that  it  rested  with  the  defendant  to  show  himself  exonerated 
from  the  payment,  in  order  to  avoid  the  recovery,  (z) 

M  Wood  V.  Wad«,  I  Btarkit,  106.  oontradt  of  tndsmnity."    Clark  «.  Ctr- 

(«)  JuBen  «.  HiltoD,  10  /.  It.,  MS.  rington,  7   Oraneh,  SOB,  Zi%     "  Wh«n 

(x)  Barry  v.  HandBll,  10  /.  R,  563.  one  Is  respoiulble  b;  force  of  law,  or  by 

(y)  KIpp  *■  Brlgham.  6  J.  R.,  lOS.  contract,  for  the  fiiithful  perfbnnaiica  of 

(i)  WallaiForth  s.  Mend,  9  J.  R.,  SST.  the  datv  of  another,  aJiidgmeDt  againat 

"A  jodgment  ag^nrt  tha  person  to  be  that  otber  for  a  failure  In  the  perfomt- 

indamnSed,  if  birlv  obtained,  «flpMlaIlf  ance  of  >Dsh  duty.  If  not  oollnidve,  U 

If  obtained  on  notice  to  the  warrantor,  j/rima-/aeU  evidence  In  a  nilt  agalntt  the 

U  admiadble  In  a  suit  agoiott  Mm  on  Mb  party  >o  respanuble  for  the  other."    CS^ 
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[300]  On  this  subject  a  few  observotionB  jn&j  be  permitted. 
A  jadgment  sgaioBt  the  snretj  may,  npon  the  groimcl  of 
privity,  be  proper  evidence  againat  the  principal,  and  viee  versa  f 
but  it  ifi  mani^t  that  the  record  can  only  be  evidence  of  the 
facta  vhich  it  declares,  and  that  payment  is  not  one  of  these. 
The  jadgment,  thongh  perhaps  conclusive  evidence  of  the  debt 
being  incnrred,  is  no  proof  whatever  that  that  debt  has  been  paid 
or  that  it  ever  will  be. 

In  a  case  in  New  York,  this  erroneons  view  of  the  snbject  was 
carried  to  a  great  length ;  and  it  is  deeirable  carefully  to  notice 
the  decision,  and  those  by  which  it  has  been  since  overruled ;  fcM- 
unless  we  adhere  strictly  to  the  principle  that  actual  compensation 
shall  only  be  awarded  for  actual  loss,  we  are  without  any  guide 
whatever  in  this  branch  of  tihe  law.  Suit  was  brought  (o)  by  the 
overseers  of  the  poor  against  the  snretiee  in  a  bond  given  by  the 
jather  of  an  illegitimate  child,  before  its  birth,  to  save  harmleae 
and  indemnify  the  town  against  all  ezpenses  by  reason  of  the 
child.  After  the  birth,  an  order  was  made  by  two  justices, 
according  to  the  statute,  fixing  the  amount  of  the  defendant's 
liability.  It  was  insisted  that  this  order  was  competent  evidence 
against  the  defendant,  and  that  the  town  was  not  bound  to  show 
the  actual  expenditure  of  the  sum  claimed  ;  and  it  was  so  held  by 
t^e  Court  of  Errors.    Jones,  C,  said,~~ 


"It  7as  urged  aa  the  general  rule,  applicable  to  oontnofa  of  indemnity,  tbtt 
the  par^  who  is  to  be  indemnified  cuiuot  maintain  an  action  on  the  contract 
■gunst  the  indemnifier  until  he  has  been  damnified.  But  that  rule  does  not 
neceasaritj,  and  in  all  cases,  require  the  actual  pajment  of  the  damages  or 
expenses  incurred  to  enable  the  partj  to  sue  for  and  recover  the  indemnity. 
When  the  obligation  is  to  indemnify  a^inst  damages  or  expenses,  and  the 
obligee  bts  become  abstJutely  bound  and  liable  to  pay  the  expense  or  damage 
incurred  by  the  charge,  and  his  demand  against  his  obligor  upon  the  bond  of 
Indemnity,  by  reason  of  the  charge  against  himself,  is  reduced  to  a  certain^,  it 

would  surely  ba  just  and  reasonable,  and  would  violate  no  principle  of 
[810]  law,  to  permit  him  to  enforce  his  own  demand  against  his  obligor  in  the 

first  instance,  and  before  he  satisfies  the  charge  agunst  himselC  It  ia  an 
Operation  which  avoids  circuity,  'and  essentidly  subservei  the  purposes  of 
justice  and  equity,  by  enabling  him  who  is  entitied  to  the  Indemnity  to  obtain 

of  LoweU  *.  Parker,  10  Mtl.,  SOS.    See,      eni,  i  Ortnl.,  71    Eayei  *.  Beaver,  T 
alBO,Heardv.Lodge,20i'J£it.,B)t.    Train       Orwn.,  3ST. 

«.  Qonld,  e  Pick,,  tSOt    Foxeioft  v,  Nev-  (a)  BockfellGr  k  Donnelly,  8  Cmmm, 

i%Z  and  es». 
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the  meuia  to  utfify  the  ch&rge  he  has  incurred  from  the  party  who  ought  to 
bear  it,  ftnd  thereby  sftve  himself  the  Qecsesity  of  mn  kdrance  uid  pkyment  out 
of  bis  own  funds  ftnd  estate,  which  might  be  inconvenient  and  p  srhapa  iovolve 
him  in  aerious  embarrassments."  (6)  •  •  "  •  * 

"If  there  had  been  no  adjudication  against  the  father,  assessing  the  amount 
be  should  pay  for  the  indemnification  of  the  plaintiffs,  and  there  had  been  no 
admission  in  pleading  of  the  amount  demanded,  other  evidence  might  have  been 
necessary  to  enable  the  jury  to  assess  the  damages;  but  the  plaintifffa  might  in 
Boch  case  have  ahown  that  the  father  had,  with  the  consent  and  concurrence  of 
bis  sureties,  agreed  to  pay  a  weekly  or  monthly  sam  for  the  maintenance  of  the 
child,  and  on  the  principle  of  the  case  of  Haya  s.  Bryant,  (e)  have  recovered 
that  sum  for  their  indemnity  against  th«  charge;  or,  as  I  apprehend,  it  would 
have  been  sufBcient  for  them  to  show  what  sum  was  reasonably  necessary  for 
the  support  of  the  child  during  the  time  it  had  been  chargeable  to  them ;  and 
fbr  that  snro,  if  the  child  was  shown  to  have  been  provided  for  by  their  pro- 
curemeat,  the  jury  would  have  been  wanaoted  in  giving  their  verdict  ,  Other 
cases  might  be  put:  the  town,  for  example,  may  have  an  establishment  upheld 
by  a  common  fund,  or  supplied  by  the  contributions  of  the  inhabitants  in  money 
or  provisions,  for  the  maintenance  and  support  of  those  who  are  chargeable  to 
it,  and  where  provision  is  made  for  illegitimate  children  as  well  as  paupers;  or 
the  infant  may  be  left  with  the  mother  by  the  overseers  of  the  poor,  under 
eome  arrangement  with  her  for  a  reasonable  allowance  for  its  support;  w 
expenses  may  be  incurred  for  its  inaintenance,  which,  fl-om  want  of  means,  or 
from  fia'bearance  or  other  causes,  remain  unpaid.  In  none  of  these  supposed 
cases,  each  of  which  may  occur  and  is  within  the  scope  of  probability,  would 
there  he  an  eipenditure  or  actual  payment  of  money ;  and  could  it  be  pretended 
that  in  any  one  of  them  the  overseers  of  the  poor  would  be  disabled,  by  that 
cause,  fhim  recovering  a  reasonable  and  just  compensation  for  the  maintenance 
of  the  child  f  The  measure  of  damages  might,  in  some  of  these  eases,  be 
attended  witii  diScultiea,  which  might  sometimes  be  Insuperable;  but  the 
right  of  the  plaintiffs  to  compensation  for  the  use  of  those  who  might  have  a 
claim  upon  them  for  the  maintenance  of  the  child,  and  thus  enabling  them  to 
satisfy  the  chai^,  would  be  undeniable,  and  the  difficult;  of  the  remedy  alone 
would  obstruct  it.  In  the  present  case  the  overseers  of  the  poor,  to  obviate  all 
difflcnlties  on  that  point,  have  had  the  precaution  to  obtain  the  further  relief 
provided  by  the  act,  in  an  order  of  bastardy,  by  which  the  weekly  eontributioa 
of  the  reputed  father,  to  the  overseers  for  the  support  of  the  child,  is  judicially 
and  conduxively  settled  and  detormined.  This  abjudication  was  in  evidence, 
and,  in  my  Judgment,  it  was  conclusive  upon  both  the  faUier  and  bii  sureties,  as 
the  rule  of  damages  in  the  action  on  the  t>ond."(d) 


(b)  P.  US.  "  giving  theee  bondi  en  effeet  which  thej 

kv":     .         

a  the  People  s.  Corbett,  8  Wend.,  BSD.      tbet  In  a  el^m  againrt  the  (heriff  o: 


le)  1  H.  BL,  2SR.  would  not  have  at  eommoa  law  f  and  it 

w'         


e  point  waa  again  decided  is  there  nid  to  be  for  the  lami 

o.  Corbett,  8  IFemt,  620.  tbet  In  a  el^-      _—.__...       _. 

lill  V.  Unnt,  S  Dmio.  SSt,  bood*  for  the  . 

_  __     _i  are  said  tu  reel  entirely  surv  to  prove  i 

1  the  ipirit  and  inUnt  of  the  itatate,  1  J.  B.,  ISB. 


Bet  in  Churcbill  n.  Unnt,  S  Oinio.  SSt,      bood*  for  the  jail  liberties,  it  ia  nDnecea- 
theee  deaiaiooB  are  aaid  Ui  reet  entirely      isry  to  prove  damage.     Eip  v.  Brigham, 


D,„i,z,d,  Google 
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[811}  It  will  be  obeerred  that  here  the  coTenimt  wiw  merely 
to  indemoify  and  sare  harmleee,  sod  did  not  reach  to  the 
extent  of  a  promiee  to  do  the  thing  in  the  first  place.  It  iB  to  be 
noticed,  also,  that  the  whole  scope  of  this  reaeoning  ie  opposed  to 
the  general  rule  that  actual  compensation  will  only  be  given  for 
actnal  lose,  and  cannot  be  snpported  but  on  the  idea  that  a  coort 
of  law  ifl  to  aBHume  the  powers  of  a  court  of  equity,  and  compel 
an  imperfect  kind  of  specific  performance.  If  diis  doctrine  were 
maintained,  covenautore  against  incnmbrancea  would  be  compelled 
to  pay  before  the  incumbrance  was  discharged ;  corenantoiB  for 
quiet  enjoyment  would  be  obliged  to  pay  before  eviction ;  and 
aU  parties  agreeing  to  do  a  specific  thing,  wonld  be  mulcted  in 
the  sum  equivalent  to  performance,  without  any  proof  whatever 
that  the  other  party  had  been  injured,  or  that  his  position  was 
such  that  he  could  be. 

The  doctrine  of  this  case  is,  however,  far  from  being  recog- 
nized as  law.  In  a  subsequent  case,  in  the  same  State,  on  a  bond 
"  to  save  harmless  and  indemnify  agdnst  all  damages,  costs,  and 
charges,  to  which  the  plaintilFB  intestate  might  be  subjected,  or 
iecome  UtMe  for"  it  was  said  by  the  Supreme  Court,  "  There  is 
no  doubt  as  to  the  general  proposition  that  in  order  to  recover  on 
a  mere  bond  (f  indemmty,  actual  damage  must  be  shown ; 
if  the  indemnity  be  against  the  payment  of  money,  the  plaintiff 
must,  in  general,  prove  actual  payment,  or  that  which  the  law 
considers  equivalent  to  actual  payment ;  but  if  the  indemnity  be 
not  only  against  actual  damage  or  expense,  but  also  against  un^ 
liahUUy  for  damages  or  expenses,  then  the  party  need  not  wait 
till  he  haa  actually  paid  such  damages,  but  his  right  of  action  is 
complete  when  he  becomes  legally  liable  for  them."  And  on 
the  ground  that  the  bond,  before  the  court,  was  against  li(AiUty, 
the  plaintiff  was  fdlowed  to  recover."  (e) 

In  a  very  recent  case  on  an  agreement  to  indemmiy  and  save 
harmless  against  a  certain  demand,  a  judgment  having  been 
recovered  on  the  claim  in  question  against  the  plaintiff,  but 
nothing  having  been  paid  thereon,  the  case  of  MockfeUer  v. 
[312]  i7«7in£/2^  was  pronounced  "  a  very  questionable  "  one;  and 
judgment  was  given  for  the  defendant,  the  court  saying, 
"  This  is  not  sa  agreement  to  indemnify  against  liability,  but  it  is 
the  common  case  of  an  agreement  to  indemnif;r  against  the 

(>)  Cbaoe  v 
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claim  or  demand  of  a  third  peraon ;  and  before  the  plaii^tiff  can 
recover,  he  moat  ahow  ibat  he  has  been  damnified ;  the  mere  fact 
that  the  demand  haa  changed  its  form  by  having  paaeed  into  a 
jadgment,  is  not  enough."  (/) 

In  a  Btill  more  recent  case  where  a  bond  was  ^ven  "  to  save 
harmless  and  indemnify  the  plaintiSs  againet  their  lidbiMty  as 
makers  of  a  certain  note,  and  to  pay  or  cause  to  he  j>md  the  aaid 
note,  it  was  hdd  that  the  plaintiffi,  though  they  had  not  paid  the 
note,  and  were  insolvent,  were  entitled  to  recover  its  amonnt, 
onder  the  absolute  terms  of  the  covenant ;  but  that  the  plaintiffi 
could  not  recover  the  coats  of  a  suit  against  them  on  the  note ; — 
as  to  these  costs,  the  bond  was  declared  pnrely  to  be  an  agreement 
to  indemnify ;  and  the  learned  Judge  Beardsley  proceeded  to  say, 
"  Notwitbstatnding  what  is  said  in  the  case  of  GAaoa  v.  Sinman 
(8  "Wend.  452),  I  must  say  that  I  am  not  aware  of  any  distinction 
at  common  law  between  an  indenmity  against  damage  and  one 
against  liability,  which  warrants  a  recovery  on  the  latter  on 
simply  showing  the  faet  of  liability.  In  both,  as  I  think,  there 
must  be  evidence  of  actual  damage,  by  the  payment  of  money  or 
otherwise."  (y)  Again,  on  a  bond  ".tosavehaHnless,"  it  was  said, 
"  Here  is  no  absolute  agreement  to  pay,  and  no  agreement  to  keep 
the  party  clear  &om  liability,  but  merely  to  indemnify ;"  and  it 
was  held,  that  in  order  to  recover,  damage,  and  that  involuntarily 
sustained,  must  be  shown.  It  was  intimated,  however,  that 
"  perhaps  after  a  suit  commenced,  and  notice  given  to  the  obhgor, 
and  neglect  by  him  to  defend,  tlie  obligee  would  be  warranted  in 
putting  a  stop  to  the  costs."  (A)  In  a  recent  case  in  New  York, 
the  whole  subject  was  recently  considered  in  the  Conrt  of  Appeals. 
The  covenant  was,  that  the  plaintiff  should  not  sustain  any  dam- 
age or  molestation  by  reason  of  any  liability  incurred  by  his 
deputy.  Judgment  had  been  recovered  against  the  plaintiff, 
but  not  paid ;  and  it  was  held  that  he  was  not  entitled  to  [313] 
recover,  (i)  And  the  decision  of  ChurcMU  v.  JTuni,  has 
been  approved  o^  and  its  principle  afiBrmed,  in  the  State  of 
Kew  Jersey.  (J) 

These  decisions  replace  this  branch  of  the  law  on  its  proper 


if)  Aberdeen  «.  BUckmaD,  fl    EUl,  (t)  OUbert  *.  Wluwn,  1  Coauicek,  ESQ. 

124.  (j)  Jeffen  v.  JohiuoD,  1  Zabriikii,  78. 

Ca)  Chnrchfll  t.  Hunt,  8  Dfio,  SSI.  Id  Obio,  see  Ohio  life  Ina.  tuidTnut  Co. 

(A)  Crippm  •.  IWnpaoti,  0  Bofb.  S,  «.  Boeder,  18  (Mo, «. 
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basis,  and  declare  the  salatarj  principle,  that  actual  compenBa- 
tion  can  only  be  given  for  positive  loss,  unless  it  is  evident  that 
the  parties  have  stipnlated  for  a  more  extensive  remuneration. 
Wiere  the  agreement  is  to  pay  a  specific  sum  of  money,  or  that  a 
third  party  shall  do  it,  then  the  suit  l)econi^  a  snit  in  the  natore 
of  ODe  for  specific  performance ;  the  measure  of  damage  is  fixed 
by  the  mention  of  the  sum,  and  the  only  doabt  can  be  whether 
the  plaintiff  is  the  proper  party  to  receive  it  "Where  the  agree- 
ment is  td  indemniiy  against  liability,  the  snit  is  also  in  the  nature 
of  one  for  specific  pOTformance.  Liability  is  a  very  different 
dung  from  payment ;  and  I  submit  that  the  literal  object  of  the 
covenant  is  not  attained  unless  the  plaintiff  may  rest  on  showing 
mere  proof  of  UabUiiy,  and  is  relieved  from  the  obligation  of 
proving  Aaimage.  (1)  Hie  only  way  to  relieve  the  pldntiff  from 
being  liable  to  be  made  to  pay  the  debt,  is  for  the  law  to  see  to 
its  extinguishment  (jt) 

What  i»  Paymmi.  Having  arrived  at  the  general  rule,  that 
the  surety  cannot  proceed  againet  his  principal  debtor  until  be 
has  paid  the  debt,  it  still  remains  to  be  seen  what  in  judgment  of 
law  is  considered  as  payment  The  Emit  of  the  surety  against  the 
principal  is  at  common  law  an  action  of  asBumpsit,  sometimes 
special,  but  frequently  on  the  common  counts  for  money 
[S14]  paid  for  the  defendant's  nse ;  and  we  now  proceed  to  de- 
termine what  proofe  will  aatisfy  the  allegation  of  pay- 
ment (Z) 

(t)  8««  In  YirginlB,  a  mit  b j  a  ihiriff  record  of  Uie  jn<lgm«it  I«  KHnpttent  er]- 

on  an  iDdemnity  bond  againBt  damages  deooe  in   a  suit  agunrt  the  promlcor 

on  leTjdng  aa  «xeciitioD  npou  certain  foanded  on  the  promite,  bo  br  aa  to  ebow 

^wcifled  proper^.    Itabiiey  >.  Gatlett,  the  bri aging  and  bilare  of  the  action; 

13  IMgK,  888  and  681.    See  In  the  aame  and  that,  though  notice  of  tlie  brindng 

Btate,  a  init  on  an  indemottj  against  In-  of  the  mit  vaa  given  to  the  defendant 

jury  to  a  mill-dam.    Chapman  f .  Koe^  IS  Bat  the  amonnt  of  damage*  dependa  on 

LagK  SSB.  the  title  to  the  hor«e ;  and  ai  to  this  the 
In  Vermont,  if  ona  promlae  to  indem-  -    judgment  is  not  eTidenee.      lincoln  v. 

ni^  soother  for  all  damage,  dio.,  which  BUnchard,  17   Vena.,  464. 

he  shall  incur    in   giring    ap    to  the  (/)"  It  is  on  ei^ultable  principle  of  very 

promisor  a  certain  hone,  and  in  bringing  general  application,"  says  Mr.  Ohancellor 

•  suit  against  the   vendor  thereof  for  Walworth,  In  Hunt  v.  Amidon,  4  .BiU, 

fraudulently  selling  a  hone  belonging  to  84S,  "that  where  one  person  Is  in  the 

another,  if  he  &{1  thereio, — if  the  niTt  i*  aitnation  of  a  mere  surety  for  another, 

brought,  and  the  plaintiff  defeated,  the  whether  he  became  so  by  aotual  contract. 


(1)  In  an  action  on  a  eontfact  to  save  from  a  It^al  liaiililg,  the  meaaore  of  dama 
ges  is  the  emonnt  for  which  plalnUff  has  been  made  lieblt;  and  he  may  recover 
without  proof  that  he  has  paid  the  amount.  M'Gee  v.  Boen,  4  Abb«tU  {N.  ¥.)  Pr. 
S..9. 
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It  will  be  perceived  at  once  th&t  this  inquiry  iarolves  varionB 
qoeBtiuDS,  some  <^  a  technical  character,  and  springing  from  the 
form  of  the  action,  others  relating  to  the  enhstantiai  rights  of  the 
parties.  Is  the  payment  of  money  in  all  cases  necessary  %  Can 
the  surety,  by  giring  his  bond  or  note  in  payment  of  the  original 
debt,  raise  a  claim  against  the  principal  ?  Will  the  transfer  of 
land,  whether  by  mortgage  or  deed,  be  treated  as  payment  t  and 
if  BO,  at  what  value  shall  it  be  computed )  These,  and  similar 
inquiries  are  often  complicated  and  perplexing. 

Xhe  rule  appeaiB  to  be  well  settled  in  this  comitry,  though  fkr 
from  being  dear  in  En^^d,  that  the  giving  by  the  surety  of  his 
negotiable,  promiflsory  note,  which  is  received  not  collaterally, 
but  as  actual  payment  of  the  original  debt,  will  be  held  to  be 
payment  as  against  tbe  principal  debtor,  and  that  the  Borety  may 
at  once  proceed  against  him  for  the  amoxmt  of  his  note ;  in 
other  words,  the  note  is  treated  as  money.  While  on  the  other 
hand,  it  is  also  held  diat  the  giving  a  bond  will  not  have  the  like 
effect,  and  that,  until  the  payment  of  the  bond,  the  surety  has  no 
claim  against  his  principal. 

It  is  also  well  settled,  that  an  absolute  cimveyance  of  the  land, 
by  the  Borety,  will  be  safficient  to  raise  a  claim  on  his  behalf 
against  the  principal  to  its  full  value,  and  that  it  will  be  treated 
as  money  paid  for  tlie  use  of  the  ori^nal  debtor.  An  examina- 
tion  of  the  decisions  will  best  elucidate  these  rules. 

In  an  early  case  in  Uie  Eing^s  Bench,  (m)  an  application  was 
made  to  discharge  the  defendant  from  custody  on  filing 
common  bail ;  and  it  appeared  that  the  defendant  being  [SIS] 
indebted  to  one  Creswell,  the  plainUff  Taylor  had  given 
Oreewell  a  bond  and  warrant  of  attorney,  and  paid  him  £7  or  £8 
of  costs ;  that  this  security  was  accepted  as  payment  and  satisfac- 
tion  of  the  debt ;  and  it  was  contended  that  this  was  the  same  as 
if  the  debt  had  been  paid  in  money.  But  Lord  Ellenborough 
said,  ""niere  is  no  pretense  for  considering  the  giving  this  new 

orby  operaUonof  Uv.if  helioomp«lled  dve  proa««(ltDK  ot  a  btll  tn   eqaltj,  En 

Id   pay   the  d«bt  vhlch   the  other  In  eertaln  cues,  the;  periaitted  tbe  penon 

•qnitj  BDdjurtiaeo>ighttoh*Tep«id.he  tbiia  Manding  in  tlia  utuatioD  of  Hirtt;, 

U  eotitled  to  relief  agaioBt  the  other,  who  had  beeo  compellad  to  pay  moner 

who  -was  in  bet  the   principal   debtor.  for  the  principal  debtol^  to   recover  it 

And  when   aourta  of  Uw,  a  loDg  Ume  back  ag^n  from  the  penon  who  ought 

Nnce,  fell  in  Iota  with  Bpartofthe  juria-  to  bare  paid  it,  In  the  equitable  acUon 

diction   of  the   court   of  chancery,  aod  ai  forii]ODeypBid,UIdont,andeipendad, 

■nbatitated  the  eqnitable  remedy  of  an  for  hie  um  and  benefit." 

action  of  BHiunpdt on theooDunon  money  (m)  Taylor  •;  Higgini,  S  J<h<,  ISS. 
const*  for  tbe  mora  dilatory  and  expeu- 
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secoritj  as  bo  mncb  money  paid  for  the  defendant's  use ;"  and  the 
role  to  discharge  the  defendejits  from  coatody  was  made  abso- 
Iste.  (n) 

On  ihe  an^ority  of  this  case  the  same  point  has  been  decided 
in  New  Tort  (o)  The  pUinti^  b^ng  accommodatioa  indorsera 
for  the  defeaidant,  had,  on  being  sned,  executed  to  the  holders  of 
the  accommodation  paper,  on  the  15th  April,  1807,  two  bonds, 
one  payable  in  eighteen  months,  and  the  other  in  two  yeeiB, 
which  bonds  had  not  been  paid.  Hie  plaintiffs,  Bnbsequently 
were  discharged  nnder  the  insolvent  act.  The  jndge  charged  that 
the  two  bonds  amoonted  in  law  to  the  payment  of  the  notes,  bat 
,the  jmy  found  a  verdict  for  the  defenduits.  On  the  motion  for  a 
new  trial,  the  court  said,  "  The  question  is  whether  giving  a  bond, 
in  discharge  of  the  liability  of  the  plaintifis,  is  to  be  considered 
as  a  payment  in  money.  *  *  An  obligation  to  pay  is  not  the 
same  thing  as  actual  payment  A  bond  has  no  analogy  to  cash. 
*  *  The  technical  rule  operates  with  perfect  justice  in  this 
case ;  for  the  bond  hoe  not,  and  never  will  be  pmd,  as  the  plwn- 
tiffi  have  since  been  discharged  nnder  the  insolvent  act ;  and  if 
the  money  now  demanded  was  to  be  recovered,  their  estate  would 
receive  it  without  ever  having  given  an  equivalent"  The  moti(m 
for  a  new  trial  was  denied. 

The  rule  laid  down  in  this  case  appears  to  be  the  same  where 
a  mortgage  is  given.  So  where  an  accommodation  indorser  gave 
a  mortgage  to  secure  his  debt,  and  subsequently  released  the 
equity  of  redemption,  and  made  a  conveyance  of  the  land,  the 
case  of  Camming  v.  Ha<^ey  was  cited  wiUi  approbation  ;  and  it 
was  was  held  that  though  the  conveyance  gave  a  right  of  action, 

the  mortgage  fhroished  no  basis  of  daim  (p) 
[816]  A  different  role  has  been  adopted,  as  I  have  already 
said,  where  the  payment,  if  such  it  can  be  called,  is  made 
by  giving  a  note.  Where  (j)  the  pl^tiff  became  security  for 
the  defendant's  subscription  to  a  brewer's  benefit  dub,  the  club 
called  on  the  phuntiff,  and  he  gave  his  note,  for  the  amount  of 

(n)  ITo  attentioii  ftppean  to  b*v«  b«ai  P.  Com,  Ctl.  Hk  eue  wu  referred 
paid  to  the  payment  of  Uie  ooatt.  lUa  to  by  tbe  court,  in  Taylor  t>.  Hlggins, 
case  vas  auctained  in  Harwell  v.  Jame-  (S  Eiut,  1  set,  abeady  cited ;  bnt  Lord 
*on,  2  B.  i  Aid.,  SB,  noticed  more  taUy  BU^nborough  did  not  commit  himielf  to 
hereafter.  tbe  correctnees'of  the  decinon.  "Sim- 
Co)  Gun     '            ■      - -■  -  ■■  ■  -f 

(p)  Aindie  v.  Wilson,  7  (7»v.,  Mi. 

^)  BaieUy  a  ai.  v.  Oooch,  a  £^.  Jf.      b«en  r^tly  decdded,  itill,'  to. 
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the  Babscription.  On  the  trial  of  the  canse,  it  being  an  action  of 
aBBnmpsit  for  money  paid,  and  the  objection  being  taken  that  the 
giving  a  note  waa  no  payment,  Lord  Kenjon  held,  "  That  the 
clnb  having  conaented  to  take  the  note  from  the  plaintiffe,  it  wsB 
as  payment  to  them  of  the  money  dne  by  the  defendant ;  and  bo 
the  action  was  mwntainable."  It  is  added,  that  at  the  next  term. 
a  new  trial  was  moved  for ;  but  the  coort  agreeing  with  his  Lord- 
ship, the  rule  was  refused. 

This  authority  was  much  shaken  by  a  snbseqneat  case,  (r)  It 
was  an  action  for  contribution.  The  plaintifGs  and  defendants 
onited  in  a  promissory  note  to  Batson  &  Co. ;  Maxwell  took  np 
the  note,  by  giving  h^  own  bond  to  Bataon  &  Co.  for  the  amonnt. 
No  money  was  paid.  On  this  state  of  facts,  Maxwell  sued  Jame- 
son in  owMwipst^ybr  moTietfpaid.  Bayley,  J.,  said,  "  The  pluntifF 
in  this  case  has  paid  no  money.  It  is  etad,  indeed,  that  he  has 
^ven  what  was  equivalent  to  it,  and  that  it  ought  to  be  conad- 
ered,  for  this  pnrpoBe,  as  money ;  and  so  it  was  held  in  Barclay 
et  al.  V.  Gooch.  But  in  Taylor  v.  Higgins,  the  court,  having  the 
fonner  case  before  them,  held  that  the  action  for  money  could  not 
be  maintained."  *  *  "Then,  as  the  aDthoritiee  differ,  it  be- 
comes necessary  to  look  to  the  reason  of  the  thing.  N'o  money 
has  y^  oome  out  of  the  plainiifs  poekei,  and  non  ootuiai  that  any 
win  y  for  if  he  recover  from  the  defendant  in  the  present  action, 
still  it  is  possible  that  he  may  never  pay  it  over  to  Batson  &  Co. 
The  period  of  time  at  which  his  remedy  against  the  defendant 
shall  commence  has  not  yet  arrived.  If  hereafler  he  is  compelled 
to  pay  the  money  dne  upon  the  bond,  he  may  then  have  hia  rem- 
edy against  Jameson  for  the  contribution."  Abbott,  J.,  said, 
"That  even  supposing,  what  might  be  doubtful,  t2iat  the 
plaintiff  had  entirely  relieved  the  defendant  from  the  de-  [317] 
mand  which  Batson  &  Co.  had  against  him,  still  the  case 
of  Taylor  v.  Higgins  is  conclusive."  Holroyd,  J.,  said,  "  In  order 
to  support  this  action,  the  debt  must  have  been  extinguished,  either 
by  an  actual  or  virtual  payment  of  money  by  the  plaintiff  to 
the  defendant's  use.  There  has  clearly  been  no  actual  payment ; 
and  in  order  to  have  made  the  giving  of  the  bond  operate  as  a 
Tirtnal  payment,  the  defendant  must  be  shown  to  have  been 
a  party  to  the  transaction,  which  was  not  the  case." 

These  cases  leave  the  mle  in  England  in  a  very  unsettled  state. 

(r)  Usxiretl  9.  Jvnmyu,  %  B.i  Aid.,  SL 
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In  this  coontiy,  however,  the  original  decUion  of  Barday  v, 
Oooch  has  been  followed,  both  in  New  York  and  HasBachnsetts. 
In  a  case  already  cited,  (a)  the  caae  of  Bofrclay  t.  Oooch  was 
referred  to  by  the  Supreme  Oonrt  of  New  York,  with  a  qualified 
approbation.  "There  are  some  caBea,"  they  say,  *'in  which  the 
giving  negotiable  paper  hoB  been  held  equivalent  to  the  payment 
of  money ;  and  there  may  be  aome  reason  for  this  distinction  {i. 
«.,  between  bonds  and  notes),  for  otherwise  a  party  may  be  obliged 
to  pay  a  debt  twice,  if  the  paper  shoold  pass  into  the  hands  of 
an  innocent  indorsee." 

The  precise  point  came  up  snlweqaently  for  adjndication  in 
an  action  of  assumpsit  for  money  paid.  {€)  The  plaintiff  became 
surety  for  the  defendanta  in  a  promissory  note  to  one  Yanderlyn, 
on  which  judgment  was  recovered.  The  plaintiff  thereupon  gave 
his  negotiable  note  for  the  amount  of  the  judgment.  This  had 
been  accepted  by  Yanderlyn  in  full  satisfaction,  but  it  remained 
unpaid.  Hie  judge  having  charged  in  favor  of  the  plaintiff's 
right  to  recover,  and  a  verdict  being  obtained,  a  motion  waa  made 
for  a  new  trial.  But  the  court,  after  approving  the  decision  in 
Ovanmmg  v.  HinMey,  as  to  a  bond,  said, — 

"  There  u«  cuaa  in  which  n^iotteble  peper  has  been  hdd  eqttlvmlent  to  tiie 
payment  of  nioae;^)  *">  "hidi  it  is  in  aome  meaBim  analogous,  as  when  the  note 
has  been  negotiated,  and  is  In  tlw  bands  of  an  intaocent  indorsee.  He  of  coarse 
would  be  protected ;  and  ntiless  it  was  considered  as  a  payment  of  the  original 
debt,  the  dnwer  might  be  made  to  paj  twice.  So  when  the  note  tus  been 
accepted  and  paid  in  satiafkction  of  the  debt.  The  note  in  this  case  baa  not 
been  negotiated ;  but  baa  been  accepted  and  received  bj  tbe  par^  in  whoBQ 

faror  the  judgment  was  obtained,  in  satis&ction  of  tbe  debt,  which  is 
[818]  sufSdent  to  authorise  this  recOTery,    *    *    The  defendant  has  recdved 

the  full  benefit,  the  debt  has  been  salisfled;  and  as  to  him,  it  is  the  same 
as  if  so  much  mtwej  had  been  paid  for  tiim."  («) 

In  a  recent  case,  (v)  which  came  np  on  error  from  the  New 
York  Common  Fleas,  Hedden,  the  plaintiff  below,  by  way  of 
accommodation  for  Kodman,  indoieed  a  note,  on  the  SOth  of 
August,  1819,  for  $118,  payable  in  60  daj^  In  July,  1820,  a 
judgment  was  obtained  against  Hedden,  as  indorser,  by  one 
Jacot ;  in  October,  1820,  Hedden  paid  $20  cm  account  of  this 

(»)  Cnmndng  «.  Haokley,  8  J.  R.,  90S.  (h)  See  alio  Beardal^  tr.  Boot,  II  J. 

{l)  Witherby  «^  Hann  it  al^UJ.  A,      R..  4U. 
SIS-  («)  Kodaaa  «;  Hedden,  10  We»d.,  495. 
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jadgmeot;  on  the  26tb  of  May,  1821,  $100  more,  and  gave  bis 
note  for  $28  10,  which  was  accepted  by  Jacot  in  full  payment 
and  aatiBfaction  of  the  judgment.  The  note  for  $28  10  was  paid 
by  Hedden  on  the  28tb  of  July,  1821,  previona  to  which  (on  the 
25th  of  July,  1821),  Rodman  bad  left  the  State  of  New  York, 
and  did  not  return  till  1830,  when  the  enit  was  brought  The 
note  for  $28  10  was  tbua  given  and  accepted  in  satisfaction  htfori 
the  defendant  Bodman  left  the  State,  bat  not  paid  till  after  his 
departure.  The  defendant  set  up  the  statute  of  limitationB, 
insisting  that  the  plaintiff's  cause  of  action  accrued  when  the 
original  notes  made  by  Hodman  with  Hedden's  indorsement  came 
to  maturity,  and  that,  as  the  defendant  was  then  in  the  State,  the 
statute  bad  attached,  and  tbe  claim  was  consequently  barred. 
This  defense  was  unsuccessful  in  tbe  Common  Pleas,  and  the 
plaintiff  bad  a  verdict  and  judgment;  to  reverse  which,  error  was 
brought.    After  argument,  it  was  said, — 

"  If  the  giving  tbe  note  for  $28  10,  under  the  circnmitances  of  this  cue, 
can  be  considered  as  so  much  monej  paid  bj  Hedden  tbr  Rodman,  then  the 
whole  caase  of  action  was  complete  on  the  26th  of  Uaj,  1821,  when  the  note 
was  given,  which  was  two  months  before  Rodman  left  the  State.  The  statute 
having,  in  that  event,  commenced  running  l^efore  Rodman's  departure,  as  to  the 
whole  caose  of  action,  and  more  than  uz  years  having  elapsed  before  the  com- 
mencement of  this  suit,  the  whole  cause  of  action  is  barred  by  the  statute." 
And  after  ciUng  the  cases  we  have  abead;  conudered :  "  We  uodentand  fnnn 
the  testimony,  that  the  note  was  not  only  given  by  Hedden,  but  was  also 
actually  received  in  full  satisffacUon  and  discharge  of  the  judgment  It  was, 
therefore,  upon  the  authori^  of  the  preceding  cases,  equivalent  to  money  paid 
for  the  use  of  Rodman  from  the  moment  of  its  delivery ;  and  this  having  been 
two  months  before  Rodmas  left  the  State,  the  whole  of  the  plaintiff's 
cause  of  action  was  then  complete ;  and  the  judge  should  have  charged  [819] 
the  jury  that,  upon  the  issue  of  the  statute  of  limitatious,  the  defendant 
was  entitled  to  their  Terdict  "* 

And  the  judgment  was  revereed.  (ut)     So  where  agreements 
bad  been  given  by  tbe  defendants  as  principals,  to  pay  or  save 

(b)  Thii  Ib  a  hard  ease,  and  evieoce  a  when  the  original  DCtee  set  forth  In  the 

detemiiiiBtloii  to  oany  the  rale  to  iU  deelaration  came  to  matnrity;  i.  a.  Nov., 

greatest  extent.    And  It  is  to  be  noticed  IBIS,  and  April,  1B20.    The  court,  how- 

that  the  JndgtneDt  waa  reversed  on  a  ever,  disregarding  this  line  of  defeoae, 

grannd  that  by  the  report  doea  not  ap-  decided  that  the  came  of  action  accrued 

pear  to  have  been  takcD  at  lii  at  the  oa  tbe  acouptaace  of  the  note  by  Jacot, 

trial    Ibe  defendant  there  inaiited  that  i  e.  Iflth  of  May,  1821,  wU«b  point  doea 

the  plaintdff's  canse  of  action  aecmed  not  appear  to  Mve  been  t^aea  bdow. 
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harmless,  and  the  plaintiffB  as  enreties,  after  verdict,  had  gives 
their  negoUable  note  for  the  debt  and  costs,  it  was  held  that  the 
TO^ct  was  evidence  agiunst  the  principals,  though  without 
notice,  and  that  the  negotiable  note  g^ven  and  accepted  in  lull 
satiBfaction  and  discharge,  was  equivalent  to  the  payment  of 
cash ;  the  conrt  adding, — "  So  it  wonld  now  probably  be  holden 
of  a  note  not  negotiable."  (») 

The  rule  appears  to  be  the  same  in  Massachnsetts.  Where  a 
promissory  note  was  made  at  the  request  of  the  defendant  by  a 
third  party,  payable  to  the  plaintiff,  and  endorsed  by  him,  and 
dlBcount«d  at  a  bimk  for  the  nse  and  benefit  of  the  defendant, 
the  plaintiff  paid  the  note  to  the  bank  by  ^ving  a  new  note  made 
by  Mmself  and  indorsed  by  another  party.  The  English  and  New 
York  cases  were  reviewed,  and  it  was  held  that  the  giving  the 
new  note  was  equivalent  to  a  payment  of  the  first,  and  wonld 
support  an  action  for  money  paid,  (y) 

So  again  it  has  been  held  there,  (s)  that  a  surety  who  ^ves  his 
own  note  for  the  debt  of  the  principal,  which  is  accepted  as  foil 
payment  by  the  creditor,  and  the  principal  discharged,  may  treat 
the  note  aa  money  paid,  and  maintain  an  action  of  assumpsit 
thereon. 

It  is  to  be  home  in  mind,  however,  in  all  these  cases,  that  it 
is  essential  that  the  note  should  be  given,  and  accepted  by  the 
creditor,  as  fidl  payment  and  in  complete  satia&ction. 
[320]  This  has  been  repeatedly  decided.  So  where  an  action  of 
covenant  was  brought  (a)  by  plaintifi's,  who  had  sold  the 
defendants  cert^n  coal  mines,  for  which  they  covenanted  to  pay 
a  sum  certain  in  installments,  the  defendants  pleaded  payment  of 
part,  and  a  bill  of  exchange  given  torpaymeni  and  in  sati^actioa 
of  the  residue  on  which  judgment  had  been  recovered.  To  this 
plea  the  plaintiff  demurred ;  and  it  was  held  bad,  because  it  was 
not  averred  that  the  hiU  ipag  accepted  in  aaiisfaetion,  nor  that  U 
had  produced  it  I  that,  not  having  been  accepted  as  satisfaction 
for  die  debt,  the  bill  could  only  operate  as  a  collateral  security, 
and  tliat  therefore  the  plaintiff  might  resort  to  his  ori^al  rem- 
edy on  the  covenant ;  and,  said  Le  Blanc,  J.,  "  IHie  giving  of 
another  security,  which  iu  itself  would  not  operate  as  an  extin- 
guishment of  the  original  one,  cannot  operate  aa  such  by  being 

Iz)  Lee  V.  Clu-k,  1  ^2!,  SS.  (a)  Drake  «.  Hitchdl  and  othen,  t 

(y)  Cornvall  v.  Gould,  4  Pick.,*ii.  Satt,  2fil. 

(i)  DooUtUe  «.  Ihright,  S  XtL,  661. 
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pnrgued  to  judgment,  unless  it  produce  tlie  frnit  of  a  jodgment" 
The  principle  of  this  caee  has  been  repeatedly  recognized  in  New 
York,  ^)  where  it  is  held,  "that  a  note  is  not  payment  of  a  pre- 
cedent debt,  onlees  there  is  an  ezpreas  agreement  to  receive  it  as 
payment."  (c) 

In  8  recent  cose  in  Hew  York  {d)  the  doctrine  that  negotiable 
notes  are  to  be  considered  as  money,  has  been  restricted  to  cases 
where  the  notes  hare  been  parted  with  t«  lona-^de  holders  for 
value.  "Bis  plaintiff,  Seed,  bought  of  the  defendants  a  thraahing- 
machine,  and  gave  three  n^otiabte  notes  of  $200  each  for  the 
porchaae  money.  The  machine  proving  worthless,  the  plwn- 
aS  brought  an  action  for  mon^j>aid  against  the  defend-  [321] 
ants.  A  verdict  was  obtuned,  bat  it  was  set  aude  and  a 
new  trial  granted.    The  court,  by  Savage,  0.  J.,  saymg, — 

"  Bkd  tba  notes  in  qoMtion  been  {irto  to  a  third  p«non  in  inyiMnt  and 
diwha^  at  ft  d^  doe  b;  the  defendants  to  guoh  third  peraoa,  then  the  cue 
wootd  haw  ooom  within  previous  decidona  But  I  ouiDot  find  that  the  pTing 
a  note  hu  ever  been  considered,  as  between  maker  and  payee,  the  pftyraent  of 
uoncj  by  the  fbnner  to  the  latter.  In  mj  judgment,  the  mere  giviog  a  note 
cannot  be  ewuldered  payment  of  the  very  money  for  which  sach  note  is  gtren 
aasecuRty,  aoutojnstifr  a  recorery  oflt  by  th«  maker  against  the  p^ve." 

In  a  more  recent  action,  in  the  same  State,  where  the  &cts 
hypothetically  put  by  the  conrt  in  the  case  last  cited,  were 
actually  presented,  the  notes  having  been  tranrferred  to  a  lona- 
Jlde  holder  for  value,  the  plaintiff  was  held  entitled  to  recover  as 
for  money  paid  and  received,  (e) 

I  am  constrained  to  say,  upon  a  review  of  these  authorities, 
that  the  English  rule,  as  settled  by  the  case  of  MaxweU  v.  Jame- 

(t)  WHlMrby  «.  Km  d  «t  11  /  A,  1ST.  So,  abo,  id  that  State  It  U  h^  in 
SIB;  Tobey  f.  Barber,  S  /  A,  Sfl,  and  an  actioa  by  tiu  Indorwe  ag^Ht  the 
Johmoa*.  Weed «(  •<.,»/ A,  BIO.  maker  of  a  negotiabie  noU^  Udorwd 
(e)  In  HaMadiaaetta  H  wonld  leem  whtn  oTMdne,  ■  uagotjable  note  made 
that,  i%  mne  eaeo,  this  tapnm  agree-  to  the  defatdaat  by  tke  payee,  intended 
ment  U  InltiTad  from  the  mere  iiet  of  ai  a  payment  of  the  aota,  may  be  diown 
giving  a  amtlaUe  note.  in  defenw  a*  a  Mt-vC  Holland  v.  Make- 
Ike  ^tAg  a  negotlBbU  nob  In-  a  peaea  8  Jf«.,  41&.  Sargant  w.  BoMh- 
deU  In  arfi^  eontraet,  rabeaal^al  gate,ePieilr.,t]S.  "AnegeUnUepKini- 
prenmptton  HMrt  the  Mrte  wai  retrfTed  baoiy  note,  by  the  eommvn  law  of  tlili 
In  payment  and  will  operate  a*  a  dla-  Btate,  U  holdHi  to  be  a  dlaehargB  of  a 
dwrgv  of  Hie  4n^  eoMraet,  obIsh  the  rfngle  eontraet  on  whioh  It  wa«  founded." 
prcMimptioB  be  eoritrriled  by  eridenee  anenonKPKiT.H.lLCa.,l>JVaai.,lS7. 
of  a  oootrary  Intent  Thaeher  w.  Dina-  (d)  Bead  *.  Van  Oittaod,  1  Wmd., 
more,  S  JTom,  MS.  Hanedy  ».  H'Oee,  tU. 
tJf<ut.,l4Z.    Hiue>.  Alexander,  SJffL,  (<)  ColTiOe *. Bedy,  3 !>*■«>,  ISS. 


Digitized  .yCOOgle 


PBmOIPAL    AND    SUEflT. 


[CHAP.  1 


BOO,  ftppeats  to  me  to  be  the  Boander  one,  and  more  in  accordance 
■viih  the  cardinal  principle  upon  irhich  I  have  alraady  oiten. 
insisted,  that  actaal  compensation  shall  onlj  be  recorered  for 
actual  loes.  There  is  no  foundation  whatever  for  aaj  disttDctioa 
between  a  note  and  a  bond ;  the  ^aestion  tonu,  or  sbonld  toni, 
on  the  fftct  (^  the  amount  of  moaej  actoally  pud  bj  the  inrety 
to  relieve  hia  principal.  It  is  no  answer  to  say  that  the  note  b 
treated  as  money  bj  the  original  creditor.  Kelief  to  the  principal 
obtwned  by  the  mere  soIicitalJons  of  the  snretj  would  certaiolj 
be  considered  no  groand  of  action ;  how  does  his  promise 
strengthen  the  cUum  t  The  question  is  not  whedier  the  principal 
ia  extricated  from  hia  embarrasameot,  but  whethw  the  plaintiff 
{the  Buretf)  has  suffered  any  loss.  It  conld  certainly  never  be 
tolerated  that  a  notorious  and  desperate  imolvent,  as  in  the  case 
of  Gumming  v.  Hackley,  should  by  any  arrangement  with  the 
creditctf  put  money  in  this  way  in  his  own  pocket ;  and  an  inquiry 
into  the  probable  payment  of  the  note  seems  asKntial,  oven  <« 
the  ground  that  it  is  in  any  case  to  be  treated  aa  payment  lliis, 
however,  raises  a  new  isene  completely  foreign  to  the  original 

controversy.  It  seema  to  mc  on  the  whole,  the  only 
[823]  safe  rule  to  declare  in  all  cases,  that  a  plaintiff  shall  not 

ask  a  court  of  justice  for  redress  until  he  has  suffered  some 
actual  po«itive  injuiy ;  that  the  mere  apprehension  of  loss  shall 
in  no  case  be  su&cient  to  entitle  him  to  actual  compensation.  {/) 

{/)  It  Li  proper,  Iroweyer, 
that  th*  Ansrlcu  nda,  ■>  ap)juiiBuiii  *u 
n^iotiable  paper — i.  :,  that  when  giteii 
by  a  surety  or  Mcoodary  debtor,  and 
aeeaptad  by  tb«  traditor  in  taH  wiWaa- 
tion  of  hii  demand,  it  gires  at  oooe  a 
Hght  of  action  againtf  the  prindpal 
debtor — ia  tlia  the  mle  of  the  ajM  lav. 

"La  eaaticn,"  laye  Pothiw,  in  hU 
TrmiU  4m  OM^alMx,  Fwt  IL,  oh.  «, 
8 1,  ait,  1  aad  a,  ad.  of  lisi.  toL  1,  Hi, 
"  a  TMonn  aontre  1«  deUtenr  principal 
aprM  qn'aUa  a  pay4  —  II  y  a  mrina 
dea  eai  aox^nela  la  Mnbea  k  aotlon 
oontre  le  dehitanr  principal,  m^nie  avamt 
^tlU  ait  paft;"  and  aaaiK,  "  11  n'in- 
parta  qua  le  paleoMBt  au  M  n*  pue- 
ment  tM,  *a  nna  eomfMualioB,  oa  mw 
■m^HMb'  Thia  toto,  aenali^,  ia  thu 
defioed  by  CriTetlir— "  iu  aaualto,  otn- 
Teetion  moTcUe.  Ob  aj^eUa  da  ae 
nom,  en  tennoi  de  droiti  le  ohaogeoieat 


DotiM  vhlch  we  kave  Joit  enoilned  in  tk« 
ible  M  text,  whara  biwda  «r  DOtaa  vara  giraa 
to  extiaguiih  prior  obliptioiu,  would, 
aoeordiog  to  the  aiTll  er  Freaah  law,  be 
noTationa.  "  En  Utua  OM  eaa,"  aantiniiea 
Fothier,  "  la  caution  a  droit  de  deuandar 
qua  la  defaitanr  priwlpal  la  lambame, 
aoit  de  la  •oeuoe  qu'elM  a  pay^  aoit  de 
oelle  qu'elle  a  companaie,  aolt  de  eMt 
fu'tlk  ^nt  Mifii  *  Mw  pimr  ttaindi* 
Poblifpuieo  du  rrindjiai  ddutaor." 
The  Freo^  a  '       ' 


ri^  of  the  aaeuii^  to  pt»mii 
the  deWtw  baf we  payoMm^  and  «• 
defines  the 

eserdaed.  Th««tOTi*Ui»M«aaCBll«wa: 
ArL  auS&  "£»  tautjon  qnl  a  f»ji  4 
■en  reaoim  oontra  le  dabitapr  pnaBi|Ml, 
■Mt  que  la  eameanllant  alt  iti  imMi 
an  w  on  i  I'miu  du  debitanr.  ArCSOSL 
Im  eanliAn  taint  aviAt  d'aiair  ptji  pevt 
aglr  eontie  la  defalteor  pour  Atra  pai  hd 
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Itremaioa  tobeBeeohowiutheooaTeyaiiceortranafer  [328] 
of  iBod  fdniiahes  the  soretj  bo  action  against  iiit  priocipal. 

In  an  action  of  aasampBit  for  money  paid,  Q)  the  defendant 
on  the  12th  of  April,  1817,  obtained  from  the  [Jaintiffs  their 
ijid(H«em«Dt  on  tvo  notoa,  each  for  9&,05d  35.  The  notes  were 
indorsed  to  John  B.  Uarraj  &  Son»  then  again  indorsed  over, 
and  paid  by  the  sabseqaent  indoraer.  The  pluntiffe  execated  to 
Hie  liMin^i  «  mortf;^  on  four  lots  (subject  to  a  previona 
mortage  for  $1,770),  as  a  security  for  the  indorsement*,  and  sab- 
aeq^oently  raleased  iha  equity  of  redemption  to  the  Horrays,  who 
receiTed  the  releaae  as  payment  of  tl|200  on  the  plaintifia' 
indorsement,  and  discbarged  them  frcon  all  farther  liability  as 
indorseiB.  Eridence  waa  taken  as  to  the  value  of  the  lote,  and 
the  jnry  fonnd  for  the  plaintifis  $801  iS.  On  a  motion  for  a  new 
trial,  it  w^  contended  that  the  conTeyance  of  land  wonld  not 
finst&iu  an  action  for  money  pud ;  but  the  court,  after  deciding 
that  under  Cumming  r.  Hatidey,  (A)  Hid  Taylor  t.  JTiggiaiB,  (i) 
the  mortgage  was  no  payment,  used  this  language,  as  to  the  release 
of  the  equity  of  redemption :  "We  have  no  doubt  that  as  the 
conveyance  of  the  laud  was  receiTed  in  discharge  of  a  money 
debt  due  irom  the  plaintiff,  it  is  in  judgment  of  law  to  be  con- 
sidered the  same  thing  as  if  the  plaintiff  had  actually  pud  money. 
The  Hurrays  received  it  as  money,  or  an  eq,nivalent  for  money. 
They  had  die  right  of  electing.    To  the  defendant  it  was  imma- 


"S.  LoiuM  !•  atbitaar  •  &it  bilUto, 
o«  eat  en  dAcooflture. 

L  Lonqaa  la  MUtmr  ^Mt  obHgri  da 


rohUnlia*  pitee^Mde  n'*  polst  da  t«rBia 
ta»  d«ebtea(!«,  i  naiM  qua  robUgation 
priMllMK  Mia  ^a'oM  tatUa,  M  Hri*  da 
Datnr*  k  poDTolr  4trd  iUinte  aTMit  ub 

It  b  to  b*  banM  la  adad,  hcwwrw, 
that  tbe  aonrti  «f  Fmace  follow  tha 
MNoaa  of  tka  atrU  tew,  and  tkt  tbera 
b  no  diTiitw  of  jvMiaUoiM. 

TtM  KmtUMTMMi  of  etnttumj  nndar 
th*  fNaak  nda  i*  aot  MBlnad  (a  *« 
mw*  noiMy  paid  S028.  "lAaanttooa 
SDMi  rc«oan  poor  lea  dommagea  et 
lntMta,^aHaa" 

"L'eugagemaiit  daa  daUtann  eaTtn 


TooHlar,  "boq*  U  r^e  (US3); 
n'eaC  |M  de  Pargent  qua  laa  debltcnra 
doiTaat  4  lanr  eaBttaaa;  Ua  dohant  Iw 
indemniaar  daa  dmnmagea  qn'ellea  pour- 
roAt  aoAHr  da  la  part  4n  wtender  qtd 
a'aat  [Ba  pa;  A  Minma  all  &It  ttiAr  lean 
l>i«na.  Alnn,  nodamnlU  qne  la  debiteiir 
dott  «  M  mii«Im»  I'aUieai  Maaqo^a  irit 
beaciii  da  idpnlation  aux  dointaaa>ea  ct 
IdUiMs  qnl  TaaoHenlant  da  la  lajaie  at 
VMta  dta  Uaw  da  fe  aMtloB.*  TooUbr, 
ToL  8,  tBO,  Jm  OoHtratt. 

nia  WMld  not  b«  ao  wfth  u^  aa  I 
liara  ahofe  k«d  ooeayga  to  M7,  aalaaa 
the  aoraty  a^A  ■  o ' 


st  to  indamnify 
Id  tke  eaaa  of 


paia  lor  loa  na 
(0)  AlndU  a. 
ft)  B  /.  A,  1 
(t)  t  BMt,  1 


Wl]aon,1  CoK.,Mi. 
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terifil  -whellier  llie  payment  mts  nude  In  one  way  or  fte  o&er.'' 
And  a  new  trial  was  denied.  1^  caw,  however,  leaves  the 
qnestion  open  ai  to  the  iste  at  which  land  under  each  dronm- 
stances  is  to  be  takes.  Hie  conrt  say,  *'  Thsn  ia  swne  qoestaon 
whether  &e  equity  of  redemption,  ti^ett  snbjeet  to  &8  previons 
mortgage.  Was  equal  in  value  to  the  1,200  dollars.  The  jury 
found  $804  45  only;  and,  from  the  evidence,  we  tiiink  tbey 
were  warranted  is  finding  that  amount"  lliis  would  seem  to 
imply  that  the  actnal,  and  not  the  agreed  value  of  the  laud  is  to 
be  the  goide.  Nor  does  the  qnestioa  appear  to  have  been  raised, 
how  fiur  the  maker  and.  principal  debtor,  Wilson,  the  defendant, 
was  benefited  by  this  transacti<n.  The  eorat  say,  that  on 
[834]  the  conveyance  of  the  luid  at  the  agreed  valnatioii  <^ 
|1,900;  and  tiie  release  of  tlie  plaintt^  AinsUe,  *'tfae 
remainder  dae  on  the  notes  oonstitated  a  valtd  cUdm  in  favor  of 
the  Marrsys,  against  Wilson,  the  maker."  But  is  it  clear  that 
the  claim  cf  the  Uorrays  as  against  Wilson  was  good  for  only 
the  remainder?  If  the  Mnrrays  had  sned  Wilson  on  the  note, 
what,  as  between  them,  wonld  have  been  the  meaaare  of  damar 
gee  I  Oonld,  in  each  an  action,  Wilson  have  had  the  ben^t  of 
the  valuation  of  tiie  landat  $1,300  to  which  he  was  not  privy  I 
As  between  iba  Mnrraya  and  Wilson,  was  the  land  satisfaction 
for  any  thing  more  than  H  was  actually  worth  I  What  if  it  had 
been  foreclosed  nnder  the  first  mortgage,  and  no  Borplus  realized, 
would  WUson  have  still  had  the  benefit  of  the  $1,200  agree- 
ment? 

In  a  Bubseqaent  case,  (J)  where  the  plaintiff,  an  accommoda- 
lion  maker,  had  paid  the  defendant's  debt,  after  jndgment 
recovered  ibr  $401  61,  by  a  conveyanoe  of  land  for  a  considera- 
tion expressed  in  the  deed  of  $648  81,  it  was  held,  after  afBrming 
the  main  point  deoided  in  the  last  ease,  that  the  dsfeadani  was  at 
liberty  to  reduce  the  amount  of  the  recovery  by  showing  that 
the  land  conveyed  ia  satia&ction  <rf  the  jodgmeat  waa  not  of 
value  equal  to  the  amount  of  the  note  and  interest ;  and  this 
evidence  having  been  exdnded  at  the  oirosi^  a  new  trial  was 
ordered. 

The  same  doctrine  has  been  declared  in  Haaaschnsetta.  Bo 
nnder  a  plea  of  payment  in  an  action  of  debt  on  judgment,  the 
defendant  is  not  ccmfined  to  evidence  of  payment  in  money,  but 

(/)  BtmiKj  «  Sedajr,  S  Wuti,  481. 
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he  may  khow  that  a  diattal  or  deed  of  land  was  gireo  and  rec^ved 
in  flatiafaction  of  the  jadgmeot  He  oniBt,  howeTer,  jHrore  that 
the  thing  receired  was  of  the  fall  ralne  of  the  debt,  or  that  it 
w«  agreed  to  be  received  as  mcb.  (h) 

Bat  taking  poeseeeion  of  a  mortgaged  eetate  for  the  parpoee 
of  foredoaore,  doea  not  operate  u  a  paymoit  of  the  mortgage 
money;  far  the  laud  still  remaina  oolj  a  security  for  the 
money.  (/) 

Having  thus  exanuned  die  mlee  requiring  the  enre^  [895} 
to  pay  before  he  proceeds  against  his  principal,  and  also 
discussed  the  qnestions  that  prescsit  themselTes  aa  to  the  mode  of 
payment,  we  have  now  to  examine  those  cases  where  the  snrety 
is  obliged  to  pay  nnder  compidsioQ  (^  lav,  or  where  by  reason  i^ 
his  engagemwit,  he  is  put  to  indirect  or  conseqoonlial  loss. 

Where  the  ssrety  is  compelled  by  snit  to  pay  the  debt  for 
which  his  principal  is  previously  liable,  or  where  a  party  holding 
an  indemnity  against  a  claim  is  obliged  by  legal  jmxseedings  to 
pay  the  demand  in  the  first  instance,  it  has  been  frequently  de- 
cided that  he  can  recover  against  the  principal  or  indemnitor,  not 
only  the  amonnt  which  ho  has  been  obliged  to  pay,  but  also  hia 
costs  incnrred  in  defending  ttw  action. 

A  party  who  mokes  or  accepts,  indorses  an  aooommodation 
note  or  biU.  for  the  accommodatioQ  of  a  party  thereto,  is  r^;arded 
as  a  surety,  and  can  charge  sack  party  with  the  costs  of  a  salt  for 
the  coHectaon  of  the  note  which  he  may  have  been  oompelled  to 
pay.  (f»)  So  it  has  been  held,  as  between  the  accommodation 
accepttv  ■  of  a  bill  and  the  drawer ;  (»)  the  accommodation 
indorser  of  a  promissory  note,  and  the  maker ;  (9)  as  between  the 


at  l<««bar)rpart  B*ak  «.  Btoiut,  llJPick., 


in  tlila  chaptar,  appeu  aoofllotiiig. 
FigoQ  «.  Frenrii,  1  WaA  C.  O.  R.,  »S, 
Mr.    Jaidea  WuhlngttoD    held   that   %. 

tan/ej  ouiBot  ri«OTer  the  anioant   far  (d)  Hnbblj  f.  BrowB,   IS  J.  A,  lOk 

whi«h  he  kai  b«aoaifl  liable.   viAout  But  an  iadofiOT  of  •  ngaUr  bill  «f  ax- 

(howijiK  aotnal  paymmt  before  aotioa  ohaage  who  hMbeennied  by  thaindor- 

tvought    Bat  where  the  defendant  bar-  see,  u  not  eatitled  to  recoTer  from  tha 

log  guaranteed  to  keep  the  plaintiff  clear  acceptor  the  coati  Incurred  to  >aeh  action. 

of  back  intereit,  failM  to  do  ao,  it  «■■  There  1b  no  pririty  between  them.   Daw. 

held  that  the   pLdntdff  waa  damnified  eon  v.  Morgan,  S  Saril.  it   Cm.,   eiB; 

from  the  moment  jodment  was  obtained  King  e.  Phillips,  Prf—"- "  "   """    ^~• 

agaimt  hbn,  and  mignt  me  on  &e  agree-  .  .ii  the  maker  UaUe  t 
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indorser  of  a  note  compelled  to  pay,  and  a  par^  who  had  agreed 
to  indettmify  Wm  on  his  indorsements,  {p) 

"We  hBTe  already  had  occasion  to  consider  this  qneetion  in 
regard  to  warrantieB ;  (^)  and  it  wonld  aeem  that  the  liability  for 

coetB  should  depend  on  die  groands  of  ihe  original' litiga- 
[  326  ]  tion,  and  the  notice  given  to  the  party  songht  to  be  charged 

with  the  costs.  It  wonld  certainly  he  inegnifaBle  that  s 
party  should  be  obliged  to  defray  the  expense  of  a  controverBy, 
either  unneceBsary  in  itself,  or  wMch  he  might  not  have  chosen  to 
incur.  ••  No  perBon,"  says  Lord  Chief  (Tastice  Denman,  (r)  **  has 
a  right  to  inflame  his  own  account  against  another,  by  incurring 
addidonal  expense  in  the  imrighteous  resistance  to  an  action 
which  he  cannot  defend."  In  this  case,  the  defendant,  as  lessee 
of  a  certain  house,  had  covenanted  ^ith  his  lessor,  to  put  and 
ke^  the  preibises  in  repair  under  penalty  of  forf^ture,  and  In  his 
assignment  to  the  pluntiff  had  covenanted  that  all  the  covenants 
had  been  performed.  The  covenants  had  not  been  performed ; 
the  lease  had  become  voidable ;  and  &e  plaintiff  having  sub- 
assigned  the  lease  ta  one  Clark,  with  a  covenant  similar  to  that 
which  he  had  received  from  the  defendant,  was  saed  by  him 
(Clari),  and  obliged  to  pay  £180  to  settle  the  demand,  together 
with  £119  costs  incurred  in  the  defense ;  and  it  was  held,  for  the 
above  reason,  that  these  costs  could  not  be  recovered  over  against 
HiB  defendant.  "Hie  principle  of  this  decision  has  been  repeatedly 
affirmed  in  cases  where  it  has  been  held  that  it  is  not  necessaiy 
for  the  surety  to  stand  suit  in  order  to  charge  his  principal.  So 
in  New  Yoi^  where  the  defendant  gave  die  plaintiff  a  promtte 
'to  indemnify  him  against  an  act  which  proved  to  be  a  ^spass, 
and  the  plfdntlff  being  sued  for  the  trespass  gave  a  cognovit,  it 
was  held  that  it  satisfactorily  appearing  that  the  cognovit  waa  not 
for  too  much,  he  was  entitled  to  recover  the  amount  of  the  judg- 
ment. («)  (1) 

blaoortiUlMli  Med.    "Tb*  m«re  &ct  (p)  iiott 9. EitkM,  I  Qmm.  Hi. 

of  dntvlng  tha  note  do««  sot  imfdy  «  If)  AnU,  >0t. 

proniu  toMTeth«p«yeilwrmlan&am  (r)  Short  *.  Kalloway,  11  Ad.AStL, 

all  etMtt  Ntd'chargw  that  he  may  ba  aub-  tS. 

tMtod  to  as  iadtSMC"    Bbnpaoa  a.  Qiif-  (i>  Stoii«*.HoiJMr,  •  Oe«,lS4. 

ait,»J.S.,  ISL 


(1)  If  Qi«  iDr«tf  in  any  way  eitliignuhw  or  paja  tb«  debt  of  the  prinetpal,  he 
may  recoTw  of  tbe  lattw  both  debt  and  ooiti,  aa  money  paid.    Hnlett  *.  SouUard, 
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So  in  FetuiBylTaiua,  it  haa  bean  held  tliat  a  Borety  Ib  not  bonnd 
to  snbject  bimeelf  to  costs  by  waitlDg  till  the  creditor  briogs  Butt ; 
but  he  may  coDsolt  his  own  safety,  provided  it  does  not  involve  a 
Tantott  Bacrifice  of  the  interests  of  his  principal  (£)  So  again,  in 
the  same  State,  it  is  held  tliat  a  surely  cannot  claim  reimborse- 
ment  for  expensea  unnecessarily  incnrred.  (u)  This  is  in  analogy 
also  with  Hke  sonnd  mle  vhich  we  have  heretofore  noticed  in 
regard  to  real  estate — that  the  vendor  who  holds  a  warranty  may 
sniTender  to  a  paramonnt  titie,  thereby  only  aesaming  the 
bnrden  o£  proof  that  he  did  not  surrender  without  just  [327] 
CBOse.  (v)  And  a  very  similar  decision  has  recently  been 
had  in  England ;  (w)  it  was  an  action  on  the  case,  for  running 
down  a  ship,  in  eoneeqaence  of  which  flie  plsinti%  were  obliged 
to  accept  the  aid  of  salvors,  and  were  compelled  to  pay  a  large 
sum  of  money,  and  certain  coats  in  addition  thereto.  It  appeared 
that  the  plaintiffs,  after  a  negotiation  with  the  salvors,  who  de- 
manded jClSO,  hod  tendered  £20,  and  by  a  deoimon  of  the  admi- 
ralty, were  ftn&lly  obliged  to  pay  £45  damages,  and  £124  costs. 
The  pliuntiffs  had  a  verdict  for  £45,  with  liberty  to  move  to 
increase  it  by  the  amount  of  costs.  It  was  held  that  it  should 
have  been  1^  with  the  jury  to  say  what  a  reasonable  man  wonld 
do  under  similar  circumstances ;  and  if  the  litigation  were  found 
to  be  prudently  incurred,  then  the  costs  should  be  allowed;  and 
Parke,  B.,  Baid,  "The  parties  were  in  the  same  sitoation  aa  if  the 
defendants  had  entered  into  a  contract  with  the  plaintiffs,  not  to 
do  the  wrong  complained  of.  That  is  not  a  contract  of  indem- 
ni^." 

But  if  the  suit  be  brought  against  the  Burety,  and  there  appear 
good  reason  to  reust  the  claim,  then  the  further  question  arises 
as  to  notice.  Ita  effect  has  been  thus  stated, — "  The  purpose  of 
^ving  notice  ib,  not  in  order  to  give  a  ground  of  action ;  but  if  a 
demand  be  made,  which  the  person  iodenmifying  is  bonnd  to 
pay,  and  notice  be  {pven  to  him,  and  he  refuse  to  defend  the 
action,  in  conaequenoe  of  which  the  person  to  be  indemnified  is 

U)  Cnig».  Craig,  SMawU,  191.  IflbetiUe  to  vUcli  ba  ha*  jleld«d  be 

j«)  W^ns  «.  Brooke,  S  .fidwb,  104.  not  good,  he  moitablde  thelou;  and  In 

(■)  So  u  Mitnhiniitfi.   it  hu  be«t      •  nut  agunrt  hU  varrkotor,  the  bnrdea 


■^outhaRi)^aatornicUon."'ni(reis  ofproof  villbe  on  the  plaintiff."  Par- 
no  nM«aritj  lor  th«  part;  holding  a  cot-  ion,  C.  J.,  in  Hamilton  «.  Cntb^  4  Jfou., 
nant  of  warranty  to  inTolTe  hUowlMn  a  SflS.    Anit,  lit. 

Uw-mil  to  delwd  hinueU  asainat  a  title  (o)  'nnJaU  v.  B«U,  11  Mie*.  i  WiU, 

whicb  he  i>  Mtiafied  miut  nitimatelf  pre-  228. 
valL    But  he  conwnta  at  bli  own  peril 
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obliged  to  pay  the  denutnd,  that  is  eqiiiTal«iit  to  a  judgment,  and 
eetops  the  other  psrt7  from  aaTing  that  the  defendant  in  die  lint 
action  was  not  bonnd  to  pay  the  money."  And  in  this  case  it 
was  held  that  notiee  was  not  eeeential,  and  that  the  plaintiff  coold 
recover  his  costs  tiiongh  no  notice  had  been  given.  («) 

Its  operation  has  been  stiU  more  clearly  defined  by  Lord  Chief 
Justice  Tenterden,  in  an  action  on  a  breach  of  tlie  coroiant 
of  titie :  "The  only  effect  of  want  of  notice  in  each  a 
[328]  case  as  this,  is  to  let  in  the  defendants  to  show  that  the 
plaintiff  has  no  claim  in  respect  of  the  allied  lose,  or  not 
to  the  amonirt  alleged ;  that  he  made  an  improvident  bai^ain, 
and  that  the  defendant  mi^t  have  obtained  better  terms,  if  the 
opportnnity  had  been  ^ven  him."  Thia  was  said  in  a  ease  where 
the  plaintiff  had  been  obliged  after  soit  to  settle  with  a  party 
claiming  imder  title  parsmonnt ;  and  the  conrt  said,  "  As  to  the 
costs,"  incnrred  by  the  plaintiff  in  defending  the  action,  "  the 
plaintiff  here  had  a  right  to  an  indemnity ;  and  he  is  not  indem- 
nified Tmleas  he  receive  the  amount  of  the  costs  paid  by  him  to 
his  attorney."  (^)  It  may,  thwefore,  be  said  that  notice  in  these' 
cases  ia  not  necessary ;  if  given,  however,  and  the  defendant 
neither  endeavors  to  arrest  the  litigation,  nor  nndertakes  to  direct 
it,  he  will  be  made  reBponsible  for  its  result ;  while,  on  the  otheo* 
hand,  the  only  effect  of  not  giving  it,  is  to  throw  on  the  plaintiff 
tile  bnrden  of  showing  that  tjie  first  suit,  the  costs  of  which  he 
claims,  was  not  improperly  contested,  {s) 

This  view  of  tiie  matter  has  been  very  fully  stated  by  Mr. 
Justice  Story,  on  the  MaseaehnsettB  Circuit,  and  applied  to  the 
eiibject  of  re-insorance ;  (a)  and  the  Supreme  Court,  of  the  United 
States  has  declared,  that  a  judgment  against  the  person  to  be 
indemnified,  if  fairly  obtained,  especially  if  obtained  on  notice  to 
the  warrantor,  is  admismble,  in  a  soit  against  him  on  his  contract 


(y)  Smith  V.  CbiDpton,  Z  B.  A  Adol.,  «n  tDtimattoQ  (If  then    be   otearly  do 

401.    Dumoulln  conalden  the  queition  defense),  that  the  tetion  vill  be  settled 

of  notice  st  length,  «iid  it)  effect  on  the  nnleH  Uie  party  forthwith  iairt  that  It 

ezpeneea,  both  in  tha  eau  when  notice  be  defended  ;  and  that  he  irill  be  looked 

ia  giTeo.  and  when  not  giTen  :  and  when  to  for  Indemnity.''    Chlttr  O"  Contraeta, 

giren  pending  tbe  aaitj  and  M  to  the  400;  on  Oiianntieii  and  Indemniliea,  in 

(a)  N.  T.  Bute  Marine  Ins.  Oo..v.Pm»-   . 
tectloD  iDSDrauce  Co^,  1  Blotj,  iSS. 
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of  mdemiul7;^)aBd  the  law  has  been  similarly  deolared  in  New 
Eampahire,  on  a  Bnit  opcoi  an  ezecntion  bond.  (0) 

To  these  genvnl  roles  an  ezoeptioD  was  taken  hy  Lord  Chan* 
eellor  Hardwicke  a»  to  extents.  la  an  early  case,  where  extent 
was  taken  ont  against  a  sore^  to  the  crown,  and  after  contest- 
ing it  some  time,  he  pud  the  claim,  and  prosecnted  his 
principal  for  the  amonut  paid  by  him,  inclnding  hia  ex-  [339] 
peneeB,  it  was  innsted  that,  the  debt  being  a  jnst  one,  and 
improperly  dilated,  the  pnncipal  should  not  be  charged  wltili 
the  e^tenie  of  the  litigation ;  bat  Lord  Hardwioks  said, — "  1 
know  of  no  such  distinction ;"  and  then  taking  notice  that  an 
extent  is  both  an  action  and  an  execatioa,  and  that  the  sarety 
could  not  be  sappoeed  prepared  to  pay  tiie  claim  immediatdy,  he 
allowed  the  demand.  (^  Bnt  the  general  role  eeems  well  and 
clearly  established,  that  the  principal  shall  not  be  snbjected  to 
the  expense  of  nnnecessary  litigation ;  how  the  fkct  is  to  be 
arrived  at,  and  on  whom  the  burden  of  proof,  will,  as  has  been 
said,  freqnently  torn  on  the  qnestion  of  notice.  Where  bail 
employed  a  dibd  party  to  find  the  principal  debtor,  and  then, 
refofiing  to  pay  the  expenses  of  the  pere<Hi  so  emjdoyed,  was  sued 
and  compelled  to  pay  his  bill  wiiti  costs,  it  was  held  in  a  snit 
agwnst  the  principal  debtor,  that  the  bail  could  recover  the  sum 
p^d,  but  not  the  costs ;  Lord  EUeaborongh  at  nim  prina  saying, 
"  As  for  the  costs  of  the  action  which  the  plaintiff  took  defense  to 
unadvisedly,  he  shonld  have  either  defended  that  acticm  if  the 
demand  was  unfounded,  or  paid  the  money  if  it  could  be  legally 
claimed ;  but  having  defended  that  action  without  foundation,  he 
cannot  charge  the  defendant  with  the  costs  inoorred  in  such  an 
improvident  defenae."  (e) 

Li  a  case  at  nisi  prius,  where  the  plaintiff,  an  auctioneer,  was 
employed  by  tite  defendant  to  sell  an  estate,  and  the  title  proved 
defective,  the  purchaser  brought  suit  against  the  auctioneer  for 
his  deposit ;  the  auctioneer  gave  notice  to  the  defendant,  who 
rinsed  to  defend  the  snit  ^le  auctioneer  then  paid  the  deposit, 
with  the  purchaser's  costs  and  his  own,  and  brought  snit  against 
the  defendant,  claiming  these  costs,  and  the  excise  duty  ou  the 

<i)  aiA9.0tnt»gbm,'jOramtk,ao»,  loM  of  Hum  in  teUv  •Jonnejta  b«- 

S^  coma  bai^bMaDUh«aMa  sot  nadatak* 

fa)  Frauik  «  Fari^  U  Jir.  A  R,4.M,  tha  toamav  m MMh,  n  Umt  aa  >  pwaoa 

Uf  AjMrMVanball,  1  Mt,  ML  emidojad  by  tha  d^andaot,  but  ha  doaa 

{<)  Fither  k  Mlowa,  5  Jbrp.,  171.    No  it  m  a  Mead,  and  to  do  bin  UiidiUM, 

■etion  will  li«  by  ball  for  hia  tnrabla  or  Baaaon  v.  Wirdnam,  1  Car.  d  P.,  4X 
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Bale.  The  action  -was  aaanmpBit  for  monej  pud,  with  the  Dsnal 
money  counts ;  bst  Lord  £llenboroii^  held,  that  as  to  the  costs, 
"  there  should  hays  been  a  special  eoont,  iDaamnch  as  the  right 
to  these  costs  by  the  pltLintiff  was  not  eo  Apparent.  The 
[  880  ]  plaintiff  might  have  defended  the  action  of  his  own  wrong, 
and  without  any  anthority  from  the  defendant.  If  he  had 
done  60,  he^  would  not  be  entitled  to  call  apon  his  principal  to 
pay  the  coeta,  ae  they  were  incarred  withoot  hiB  ctmsent ; "  and, 
on  the  groand  that  the  declaration  ehoold  have  been  special,  the 
costs  were  reftifled.  (/^)  And  in  a  eabseqnent  case,  Lwd  Tenter- 
den  decided,  that  the  acoommodation  acceptor  gf  a  bill,  who  pays 
it  to  a  hona-Jide  holder  after  action  bronght,  cannot  recover  the 
costs  of  snch  gnit  against  a  person  who,  having  had  the  bill 
delivered  to  him  for  a  pnrpose  which  was  satisfied,  had  improperly 
indorsed  th.e  bill  to  the  holder.  Qf)  And,  where  the  defendant 
misapplied  the  plaintifiTs  accommodation  acceptance,  and  contraiy 
to  his  dnty  indorsed  it  Over  for  value  to  a  third  person,  who  Boed 
the  plaintiff  and  recovered,  it  was  decided  by  the  English  com- 
mon pleas,  that  he  coold  not  recover  the  coelB  of  that  action 
agunst  the  defeodwit  (A) 

In  a  case  on  gnarantee  to  indemnify  the  pluntiff  against  the 
expense  of  a  commission  of  bankmptey,  the  messenger  had  sned 
the  plaintiff  for  his  bill  of  ax  ponnds.  The  pltuntiff  defended 
the  snit,  and  claimed  sixty  pounde  coets  paid  to  the  menenger  in 
his  stdt,  and  also  his  own  costs ;  bnt  the  claim  was  denied.  Lord 
Tenterden  saying,  "  I  thinlt  the  defendant  is  not  liable  for  the 
coeta  beyond  the  writ ;  a  man  has  no  right,  merely  because  he 
has  an  indemnity,  to  defend  an  action,  and  pnt  the  penon  gnaran- 
teeing  to  nselesB  expense."  (t)  But,  on  the  other  hand,  where 
debt  was  brought  by  the  plaintiff,  as  sheriff,  against  the  defend- 
ants, on  a  bond  given  to  the  plaintiff  as  surety  to  the  jail  liberties 
for  a  debtor  in  execstion,  it  appeared  that  the  sheriff  had  given 
notice  to  the  defendants,  and  that  they  assisted  i^i  the  defense  of 
the  suit ;  It  was  held  in  New  York  that  the  costs  of  the  suit 


')  Bpnnicr  «.  ndartoD,  S  ^qn,  >.  40«.     It  b  ■aigNtad  In  thb  «Ma,  I9 

(^)  RaMh  «.  Thatnpwn,  1  Moo.  S  M.,  Onrney,    of  miumI  tat  jOalBliff,  thkt 

487;  3.  C.,4  Car.  i  P.,  194;  AnU.KO.  "  notUe  WM  given  to  tli«  defemknt,  and 

(A)  Bleadcn «.  OharliM,  1  Biitg.,  I4S.  ha    miritt    h«r*    paid  or  ab»p«d  the 

nie  claim  to  «aati  WM  ab«DdoDe<t  OS  Ibi  action;^    but  not£ing  ii    (aid    of   asy 

.      _         .   .  .    ,    .,   .  ..      ,    .1    .... ._,.t. ijjjj 


argument.    Tie  point  wai  not  doeided.  noUce  in  the  M 

See  thta  eaae  eonnaentod  m  Id  Aiprer  v.  waa  at  nld  [^n*.    Bee  Fwewaa'*  Bank 

Iie*T,  UM.AW..  fiBl.  •.  fioUlu,  IS  MwM,  90S. 
(<J  OiUeU  «.  Rlppon,  1  Xoo.  A  Mai, 
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8g&ioBt  the  plaiDtifT  Ten  properly  recorerable  agaioBt  the 
defendants.  (J)  He  general  principleB  which  we  have  been  [  831  ] 
here  conBidering,  have  been  applied  by  Mr.  Jnetice  Btory 
to  the  subject  of  re-insorance ;  and  it  has  been  held  that  ^e 
party  re-insored  is  entitled  to  recover  a  full  indemnity  for  the 
entire  loes  snstained  by  him,  and  also  fbr  the  cost  and  expenses 
which  He  has  reasonably  and  neceeearily  incurred  in  order  to  pro- 
tect himself  and  entitle  him  to  a  recovery  over  aguQst  the  re- 
asstirer.  (1)  The  conteetation  of  the  salt,  however,  meat  be  just 
and  reasonable ;  the  expenses  mast  be  fairly  and  reasonably 
incurred ;  the  condnct  of  the  aesnrera  must  be  honA  ^de,  and  in 
the  exercise  of  a  sound  discretion ;  and  as  to  notice,  the  learned 
jndge  proceeded  to  say, — 

"  It  ia  preoself  in  this  vieir  that  the  oonslderktioti  of  notice  of  the  suit  bo- 
oomcs  moit  Importui^  «mi  if  it  be  aot  (m  I  ub  sot  praptred  ta  my  that  it  !s) 
indupeDuble.  If  notloeof  asult  ItBintiiiiiiil  or  peodlnp  apon  the  origiiul  pol- 
fer,  be  giren  to  the  rti  ■mnrnra,  thej  have  a  nn  opportaaitj  to  exercise  an  d«c- 
tion  whether  to  cooteat  or  to  admit  Uie  olaioL  It  ia  their  dutj  to  act  npoo  such 
notice,  when  glten,  withlD  a  reasonable  time.  If  thej  do  not  disapprove  of  the 
Oontestation  of  the  suit,  or  avdiorlse  Ae  par^  r»4B8ured  to  compromise  or 
settle  it,  they  miut  be  deemed  to  require  that  it  ahoold  b«  carried  on ;  uid 
thns,  by  jnst  knplhatioii,  they  are  Iieid  to  Indetufii^  the  party  re-astured 
sguiat  the  eoata  and  •zpensea  rMaooably  inentred  in  debBdlng  Iha  salt. 
If  they  daolioe  to  Interftre  at  all,  or  ar*  silent,  Oiey  have  no  right  afterwards 
to  insbt  that  the  ccets  sad  expenses  of  the  suit  ought  not  to  be  borne  b^ 
Qiem,  aa  they  are  excIosiTely  nnder  such  circnmitaoces  incnrred  fbr  the 
beneSt  of  the  n^sauren,  or  are  Indispensable  fbr  the  protection  of  the  party 
n-aaanred." 

b  this  ease  the  re-aasnrers  were  held  liable  to  pay  one  half 
the  costs  and  connsel  fees  incurred  by  the  aasnred  in  the  defense 
of  the  original  stiit.  (£) 

The  French  law  peremptorily  reqtdres  notice,  if  the  surety 
desire  to  charge  the  debtor  with  his  expenses  Its  langDage  is 
dear:  "The  anrety  who  has  paid,  has  reconrse  against  the  prin- 
cipal debtor,  whether  he  entered  into  the  contract  <^  snrety- 

U>  Eipp  •.  Brt(^«B,  ?  /  ii.,  lU. 


(1)  The  New  ToA  Oentral  iDraranoe  Company  «.  The  National  Pioteotion  lomr- 
Dce  Company,  SO  B«rb.  {JIT.  T.),  408. 
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ship  with  or  vithont  tbe  knowledge  of  the  debtor.  And  be  ehiU 
recorer  the  princip*],  interest  and  ezpeiues ;  bnt  the  BwetyBhall 
recover  odj  soch  expenses  as  are  iBcaired  sfter  Uie  prindpal 
debtOT  is  notified  of  the  Riit  agumt  the  Bore^  ;  and  the  Botety 

Bhall  alflo  recorer  damagea  in  a  proper  case.  ^ 
[333]  OffSttretia.  We  hare  now  to  oonader  die  iclative 
righta  and  liabiUtiM  of  co-anretiea.  13ie  rig^t  of  action  of 
the  anrety  against  a  co-surety,  or  bis  representatiTes,  arises  when 
the  snrely  pajs,  and  not  bef(H«,  (m)  And  in  theee  easts  the 
surety  is  entitled  to  recover  agwnst  the  co^orsty,  or  if  more  than 
one  against  any  of  them^  his  sliqiiot  portion  of  the  smn  paid.  It 
is  not  neoeasary  in  eoeb  cam  to  prove  the  insolvent  ddier  of  the 
principal  or  of  any  of  the  eo-snreties.  Bnt,  on  the  other  hand,  the 
foct  of  the  insolvency  of  the  snretieB  will  not  increase  the  recov- 
ery against  those  who  are  solvent  (n) 

Bat  where  a  snrety  snes  a  co-surety  for  contribntirat  for  money 
paid  by  the  plaintiff  on  account  of  the  principal,  it  bas  been  held 
in  Alabama,  that  the  defendant  m^  show  that  the  snrety  suing 
for  contribntion  was  indebted  to  the  principal  in  a  larger  amoont 
than  he  was  compelled  as  sorety  to  pay  for  the  principal,  and 
thus  defeat  the  dum  for  cimtribntion.  (o) 

The  qneetion  bas  been  examined  as  to  the  right  of  the  eo- 
mrety  to  be  reimbnrsed  for  a  proportion  of  any  costs  paid  by  him. 
In  a  case  at  nisi  prins  between  co-Bnretiee  for  a  tax  collector,  it 
a{^>eared  that  the  plaintiff  had  been  sned  on  the  principal's  de- 
fault, and  judgment  had  been  recovered,  and  the  plaintiff  claimed^ 
besides  h^  the  verdict  against  him,  half  the  costs  of  both  parties 
in  the  original  snit  Bat  Lord  Chief  Jnstice  Tenterden  held  at 
nisi  prins,  tiiat  the  defendant  was  only  liable  for  half  the  ver- 
dict, (p)  No  qoestion  was  made  either  aa  to  notice,  or  the  neces- 
uty  of  the  suit,  nor,  wonid  it  seem,  coold  any  soch  question 
properly  arise  between  co-snreties. 

Bnt  in  a  m.OK  recent  case,  in  the  Exchequer,  where  the  plain- 

(i)  "  1*  ««iatla«i  qui  •  fji.  ■  bod  ra- 
eonn  contra  la  ddbitotfr  principal,  mM 
qua  la  caatloD«aeat  ait  fbS  donnf  »a  m 
on  4  llnni  da  ddbltcor.  Ce  rteonn  a 
llan  Mnt  pour  )e  uinidpal,  qua  pvor  1m 
latiriu  at  le«  frau;  nfuunniiu  U  autioD  (o)  Benell,  Ainfr,  *.Wlut«,  18  Alaba. 


%  Ktmi  TMonn  pour  I«s  dom- 


ir  eUa      JIT.  &.  4S1. 

;  a  C,  M.  A  U.  24T. 


(d)  Eulght  «.  Hngliei,   I  Car.  S  P., 
W;  8  "    •■ 
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tiff  and  defenilimt  had  executed,  as  co-soretiee,  a  warrant  of  attor- 
ney  given  as  a  collateral  aecimtj  for  a  Bum  of  money  advanced  on 
mortgi^  to  tlie  principal,  and  on  de&nlt  being  made  hj  tlie 
principal,  jadgment  vas  entered  upon  the  wammt  of  attor- 
ney, and  exocation  issued  against  the  plaintifij  it  was  held  [333] 
that  he  was  entitled  to  recover  from  the  defendant,  as  his 
co^nre^Ti  *  mofet^  of  the  ooets  of  snch  execution,  Farke,  B.,  say- 
ing, "They  are  costs  incnrred  tn  a  jw-ooeetUng  to  recover  a  debt 
for  which,  oa  default  of  th^  principal,  both  the  snretiee  were 
jointly  liable ;  and  the  plaintiff  having  paid  the  whole  costs,  I 
see  no  reaaon  why  the  defendant  should  not  pay  his  proportion,  (f) 

The  same  piiodplee  which  we  hare  been  considering,  are 
applied  to  clfdms  made  against  snretlaB ;  bo  k  has  been  said,  that 
if  one  becomes  surety  for  a  debtor,  the  creditor  cannot  recover 
from  the  snie^  the  ooets  of  a  finitleaa  suit  against  the  debtor 
nnlees  he  give  notice  of  his  intention  to  sae.  (r) 

It  is  perfectly  well  Battled  in  regard  to  snretaeB,  in  suits 
.against  them  by  the  prindpal  creditor,  that  if  there  has  bean  no 
fiwid,  the  apparent  inadequacy  of  the  constderati<nt  will  not 
exonerate  them ;  and  that  in  case  of  non-paymmt  by  the  debtor 
they  become  liable  for  the  whole  debt,  no  matter  how  great  the 
apparent  iusofficienay  of  the  remnnerati<m  they  receive.  («) 

A  qoestion  has  arisen  <m  covenanta  in  leases,  as  between 
lessee  and  oab-lflssee,  which  goes  to  illustrate  the  general  subject 
which  we  are  now  cwisidering.  Elizabeth  Coppoch  demised 
certain  premises  to  the  plaintiff  with  eovmant  to  repair  by  lessee; 
the  plaintiff  demised  the  premises  to  me  Finch,  for  a  portion  of 
hia  own  tenn,  wi&  covenant  to  repair  and  leave  in  repair,  by 
leasee.  Finch  aarigaed  to  the  defendant,  who  broke  the  covenant, 
by  leaving  them  out  of  repair  at  the  end  of  the  term.  By  reason 
of  this,  the  plaintiff  waa  obliged  to  pay  Elizabeth  Coppock,  the 
ohief  tessOT,  £10  damages  and  £100  costs  of  both  mdes  in  the 
suit  brought  on  the  covenant.  On  the  qneetion  whether  the 
coats  were  recoverable  by  the  leteee  agunst  the  snb-leesee,  the 


4S1.      A  dbtinotion  tDcj,   parkap*,  be  i  mil  mil  lim  iiiliwlMi.  iiiil  miiIi  iiiiiiiIji 

taJcnv  bctwMo  aotbt  Inenired  in  t  mlt,  tLould  AAud  rtodj  to  pa;  tba  d«bL 

•nd  apon  anUdng  ni>  judgment  on  »  (r)  Bftkar  w.  OamU,  S  Mmg.,  M,  per 

vunnt  of  attoriMj ;   otherwlM  then  B«^  C  J.    This  waa  an  action  kgalnrt 

dMUoM  kre  iuMoiMmt.  aad  U  wt  I  Om  ihsrlS  tot  taUnt  InMAauat  nieties 


ahonld  oondder  Uis  brtner  the  more  eor-       on  a  replaTin  bond. 

r«et  in  piincipl«;  for,  aa  b«tireen  th«         (<)  Owkley  v.  Boorman,  SI  WeiuL,  CBS. 
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Court  of  King's  Bench  held  ihej  were,  saying,  "  If  the  plaintiff 

could  uot  recover  those  damages  and  costs  againBt  the 

[331]  defendant,  he  would  be  without  redress  for  an  iDJai7  soa- 

tsioed  through  the  n^eot  o£  the  defendant)  and  not  in 

coneeqaence  of  his  own  defaolt."  (Q 

Here  it  will  be  seen  that  there  was  no  ooTeaant  to  indemnify 
hy  the  Bub-leesee ;  and  on  thia  ground  the  ietamm  which  X  hare 
just  stated  has  been  ovemiled  by  the  'F,pgliBl>  Exchegner.  Price 
made  a  lease  to  Fenley  q[  certain  pretnisea,  with  ooTeaant  that 
he,  Penley,  would  repair.  Fesley  underlet  to  Watts,  also  with 
covenant  to  repair;  but  the  corenaQta  were  dissimilar.  Fric« 
sued  the  jduntiff  for  breach  <^  coTeiuwt  to  i«p«r,  in  the  original 
lease.  The  dilapidatitnis  proved  were  ^7  XO ;  In.  addition  to 
which  the  plaintJif' s  oosts  amounted  to  £36,  and  the  defeodaofs 
to  £40.  ^ese  coats  were  cUinied  against  Watts.  The  judge 
who  tried  the  cafise  held,  that  as  there  vaq  no  ooyeuant  to  in- 
demnify, the  defendants  in  this  suit  were  not  liable  to  costs;  and 
the  pl^dffs  were  allowed  to  recover  ooLy  the  amonat  of  £67  10, 
with  leave  to  move  to  increase  it  by  th«  amount  of  costs,  £70. 
On  showing  cause,  this  was  held  n^t,  and  Farke,  B.^  said,  "  If 
the  pluntim  hod  deured  to  be  secured  against  these  costs,  they 
might  have  made  themselves  safe  by  taking  a  covenaut  of  indem- 
nity against  any  breach  of  oovenant  in  the  original  lease ;  and 
then  they  might  have  recovered  these  costs."  And  after  stating 
that  the  covenants  were  diseimilar,  he  said,  "  Under  the  defend- 
ants' contract  the  amount  of  damages  is  the  damage  necessarily 
sustained  by  the  breaoh  of  their  own  covenant ;  i.  e.,  the  amount 
necessary  to  put  the  premisea  in  the  same  state  aad  repair  in 
which  the  defendants  ought  to  have  kept  them.  If  the  pl^ntiJffii 
have  expended  more,  thai;  is  their  own  fault,  for  which  the 
defendants  are  not  liable."  («) 

We  have  already  considered  tbe  general  mla  by  which  the 
surety  is  denied  any  runnneration  for  the  remote  or  indirect 
consequencea  of  the  principal's  default  (v)  (1) 


;0  N««d*  •.  WvIUa.  tB.i  Or..  SM.  WMn,  M9,  affiraw  tlib  oue,  and  Main 

•)  ?•■!•?  »  *«tt^  T  Mm.  *■  WkMf,      oremlt  n  tli<  mm  of  Nwle  »  Wylli*. 


(1)  DuiagM  OB  bcndi  «f  Indtnuiltf  ue  tiwyt  UMiNd  vp  t»  (b«  ttiii«  oTtriaL 
Spear  t;  SUof,  M  71,  SL 
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RULE  or  DAUAQIiS  AS  BETWEEN  PBINOIPAL  AND  AQSKT. 


liaUlitT  ot  ifmM  6*  nomiBal  Damagca— Tha  «euor«  of  K«n»weMtion  li  *  qtie«- 
tion  of  Uir,  wh«tlier  the  Common  Law  Ibrmtof  Aummpdt  or  Cuab*  employed 
— Ute  Agent  la  aharfted  with  thi  anunmt  of  tlie  iMa,  If  h«  luu  baaa  guilty  of 
Mgl^eiM,  vhatbar  tha  loaa  be  the  ^raat  aonaeqoabaa  of  kit  Ktglaiit  or  not— 
OiMB  asaniiiad— Tha  Agent  ceaj  riiov  that  no  loM  twa  rMwltai  liatUIty  of 
Prinoipftl  to  Afant-8ab-Af  enta. 


Thb  class  of  oases  which  we  next  proceed  to  conncter,  presents 
Borne  difficnlty  in  regard  to  the  arraDgement  of  the  sabject,  inas- 
mnch  as  it  is  imposeible  in  consideriDg  it,  to  adhere  closely  to  any 
line  of  division  drawn  from  the  fonos  of  action.  Demands  made 
bj  principals  against  their  ageots  maj  be  either  Baid  to  arise  from 
the  breach  of  the  aunt's  contract,  or  from  the  Tiolatios  of  his 
duty,  and  the  actions  of  Bssampait  or  case  can  be  indifferently 
used  J  in  the  one  instance  the  proceeding  being  tas  coniractUy  and 
in  the  other  e»  delicto.  Bat  inasmuch  as  the  amount  of  damages, 
in  the  absence  of  any  drcnmstance  of  frand  or  other  qteciea  of 
aggravation,  is  in  etthw  form  of  action  a  ^oestion  of  law  under 
the  control  of  the  court,  I  shall  consider  this  branch  of  our  sub- 
ject, as  well  as  that  Bpringiog  from  the  liability  of  common  car- 
riers, nnder  the  general  head  of  contracts. 

In  regard  to  the  contract  of  agency,  there  is  a  very  interest- 
ing class  of  cases  growing  out  of  the  liability  of  the  principal  for 
the  act  of  the  agent  The  maxim  of  the  civil  law,  Qui/acii  per 
aUum/aoUper  m,  and  the  mle  resulting  flierefrom  of  Betpmtdeat 
mpofior,  have  been  adopted  in  our  law  to  an  extent  Tn»^n'T^g  the 
princnpal  In  many  oases  neponsible  for  the  uef^geoee  vtt  want  of 
skill  of  the  party  employed  by  him.    There  is  also  a  large  clasa 
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of  exceptions,  where  the  person  thon^  employed  by  aaoth^ 
still  CRiries  on  ft  separate  and  independent  calling, 
[3S6]  recognized  by  common  usage ;  (w)  bnt  these  cases  rather 
regard  the  right  of  action  Uiaa  the  measure  of  compensa- 
tion ;  and  so  contenting  m^elf  with  haring  called  the  reader's 
-  attention  to  the  subject,  we  torn  to  that  of  the  role  of  damages 
as  between  principal  and  agent  where  a  clear  caose  of  action 
exists. 

It  will  also  be  obserred  that  the  qne^ons  embraced  nnder  the 
head  which  we  are  now  conwdering,  are  very  closely  connected 
with  another  veiy  large  class  of  cases  growing  ont  <^  the  relatioQB 
of  master  and  serrant.  Bat  to  this,  more  particalar  attention  will 
be  drawn  hereafter. 

In  eome  d  the  early  easea  growing  oat  of  the  eontxact  of 
agency  it  seems  to  hare  been  held,  with  that  disr^fard  of  any 
fixed  rule  which  we  barer  had  occasion  elsewhere  to  notice,  that 
the  jnty  had  an  nnlimited  control  over  the  amoont  of  compensa- 
tion ;  dios,  in  an  action  against  an  attorney  for  negligence,  "  the 
jory  were  told  they  might  find  what  damages  they  pleased.**  (a;). 
Bnt  according  to  the.  more  precise  and  much  safer  view  of  the 
subject  now  uniformly  taken  in  all  cases  of  tort,  where  no  aggra- 
vation' is  proved,  the  law  ftxee  the  measore  of  damages ;  and 
more  espedally  is  tiiia  tra«  in  those  cases  which  we  are  now  con- 
sidering, where  the  action,  tbongh  it  may  be  shaped  so  as  to  be 
technically,  and  in  form,  an  action  of  tort,  is  in  reality  in  all  cases 
founded  on  a  contract  either  express  or  implied,  (y) 

We  shall  hare  elsewhere  to  consider  the  rule  in  regard  to 
sheriffs  and  other  pnbUc  officers,  who,  in  some  points  of  view,  are 
regarded  as  agents  of  the  party  employing  them.  At  present,  our 
sabject  is  the  role  of  damages  where  mere  private  agents  have 
neglected  or  disobeyed  the  express  or  implied  Instractions  of  their 
principal. 

!nie  law  is  perfectly  clear,  that  wherever  an  agent  violates  his 
obligaticm  to  his  principal,  whether  by  exceeding  his  authority, 
by  misconduct  or  omiedon,  and  any  damage  results  to  his  fain- 


(w)  Ungkw  9.  Pol&Ur,  A  d  Ont.,  10  Jfr«I,  SB4.    Sm  Oa  oMmA  w^  dl>- 

MJ;  QawnaM  «. BorD«t^  •  JAn  4  W.,  ooMcd  b;  Unllett,  J.,  in  BbUte  «  Ferrb, 

490 ;  lUpwHi  «  Cabitt,  •  JTw  i   W.,  1  SeUm,  49. 

7101  HilWn  «.  Wedge,  13  Ad.  *  SO..  (cl  BumU  k  FalM«,  S  WtU.,1%1. 

7ST;  Hutlik*.  Tcnperly,  4  (^  JL,  SOS.  (y)  Bmnk of  CMue  t.  Brows,    Wimd, 

In  ITortli  Cuolliu,  Wisindl  •.  Briiwoii,  IBS. 
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cipal,  he  ia  re^onsible  for  each  iBJnrions  coneeqnence,  and  boaad 
to  make  indemnity,  (2). 

Nominal  Damaefes.  We  have  already  seen,  (a)  that  [337] 
wherever  an  engagement  ie  broken,  or  an  obligaUon  tio- 
hited,  the  law,  in  the  absence  of  the  proof  of  actual  injury,  infers 
Qominal  damage  to  hare  resulted  from  it.  In  regard  to  agents, 
however,  language  has  been  used  from  which  it  might  be  suppos- 
ed that  thiB  class  of  cases  formed  an  exception  to  the  general  role, 
and  that  unless  positive  loss  were  shown  to  have  resulted  from  the 
agent's  illegal  act,  no  recovery  whatever  could  be  had.  Thus 
says  Mr.  Justice  Stoiy,  <' There  mnst  be  a  real  loss  or  actaal  dam- 
age, and  not  merely  a  probable  or  possible  one."  And  again : 
**  It  is  a  good  defense,  or  rather  excuse,  that  the  misconduct  of  the 
agent  has  been  followed  by  no  loss  or  damage  whatever  to  the 
principal ;  for  then  the  rule  applies,  that  though  it  is  a  wrong  it 
IB  without  any  damage ;  and  to  maintain  an  action,  both  most 
concur,  for  danumm  absque  injuria  and  itijviria  abtgue  dantmo, 
are  equally  objections  to  any  recovery."  ^)  I  snbmit,  however, 
that  this  language  has  probably  been  nsed  with  reference  rather 
to  the  compensation  than  to  the  right  tit  action ;  that  no  distinc- 
tion can  he  taken  in  this  respect  between  the  breach  of  an  agent's 
engagements  and  that  of  any  other  contract ;  and  that  if  the 
inference  of  nominal  damage  from  any  illegal  act  ia  correct  and 
log'cal,  it  should  apply  uniibrmly  to  all  transacticots  embraced 
within  the  wide  domains  of  the  lav.  (<>) 

Assuming,  then,  that  in  the  absence  of  proof  of  positive  loss, 
nominal  damage  will  be  inferred,  we  have  to  consider  those  cases 
where  actual  injury  results,  and  where,  as  I  have  said,  the  agent 
is  bound  to  make  it  good.  In  applying  this  rule,  we  shall  find 
the  distinction  taken,  to  which  we  have  already  frequently  alluded, 
between  proximate  and  remote  damage.  The  loss  for  which  re- 
muneration is  sought,  need  not  be  directly  caused  by  the  act  done 
or  omitted.  It  will  be  sufficient  if  it  is  a  natural  or  a  necessary 
consequence ;  but  remote  or  merely  possible  consequences  are 
ezclnded  from  conuderation.  This  principle  will  be  best 
illustrated  by  the  oases  which  have  been  decided.     But  it  [  338  ] 

fx)  Story  «n  Agency,  <3i«|l  vUL  («)  And  lo  It  hu  1>a«n  d««lded  in  K«w 

(a)  A%U  411,  tt  tq.  Hampihirv ;  Frotliisgtuitii «.  Evartim,  IS 

(i)  Story  on  Ageney,  B§  iSS  and  8>S.  S.  B,  R.,  M9.    So,  bUo,  in  Blot  v.  Boi- 

Be«  this  <M«  elt«d  in  Blot  *.  Boiceau,  S  cean,  g  ComtloeJc,  78, 

CtimtlocI;,  78. 
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ma;  be  stated  as  a  general  rule,  that  in  all  cases  of  agency, 
whether  the  agent  be  one  of  private  selection  or  virtute  qffioii, 
whether  factor  or  sheriff,  the  omission  or  misconduct  of  the  agent 
in  regard  to  the  matter  with  which  he  is  charged  or  intrusted, 
renders  him  liable  to  the  principal  in  damages ;  and  where  he  has 
been  appointed  to  obtain  or  receive  any  given  sum  of  ntonej,  or 
security  therefor,  and  it  appears  that  he  was  gnilty  of  miscondnct, 
and  that  the  money  or  security  was  not  obtained,  these  two  facts 
will,  in  the  absence  of  other  proof,  be  treated  as  cause  and  effect. 
The  negligence  will  be  held  to  be  the  cause  of  the  loss,  and  the 
snm  of  money  in  question  or  the  security  therefor,  will  be  prwid 
faeie  the  measure  of  damages  sustained  by  the  principaL  (1)  Evi- 
dence, however,  that  such  is  not  the  case,  that  the  negligence  was 
not  and  could  not  have  been  the  cange  of  the  loss,  or  that  the  real 
damage  is  lees,  will  throw  the  burden  of  proof  back  npon  the 
plaintiff  and  compel  him  to  show  the  damage  he  has  actoally 
sustained  by  the  n^lect  of  the  agent. 

The  damage,  as  I  have  heretofore  had  occasion  to  say,  (d)  must 
be  proximately  caused  by  the  act  or  omission  of  the  agent,  hut  it 
need  not  be  the  direct  result  of  it.  Thus,  says  Mr.  S.  Story,  **  If 
an  agent  knowingly  deposit  goods  in  an  improper  place,  and  a 
fire  accidentally  ensne,  by  which  they  are  destroyed,  he  would 
be  responsible  for  the  loss ;"  and  so  the  Master  of  the  Bolls  said, 
epeaking  of  trustees,  ''If  the  loss  had  happened  by  fire,  lightning, 
or  any  other  accident,  that  would  not  be  an  excuse  for  them  if 
guilty  of  previous  negligence."  (c)  In  these  cases,  though  the 
lc«6  is  not  the  immediate  consequence  of  the  negligence,  but  of 
the  fire,  still  it  may  be  truly  said  that  it  would  not  have  occurred 
except  from  snch  negligence.  (/)  So  if  an  agent,  in  procuring  a 
policy  of  insurance,  should  so  negligently  execute  his  duty,  as 
that  the  risk  (for  example,  a  peril  of  the  seaa  by  which  a  loss  was 
caused)  should  not  be  included,  although  the  loea  was  direody 
owing  to  the  peril  of  the  seas,  still  it  was  proximately  owing  to 

the  negligence  of  the  agent,  and  the  principal  may  accord- 
[^339]  ingly  recover.      These   questions  very  frequently  arise 

between  merchants  and  insuruice  brokers  or  factors. 

(d)  Anit,  CIup.  m.,  St.  (f)  See    WUliuni   v.    UUIefldd,    IS 

(e)  Story  on  Ageocy,  g  818.    Caffray       HW,  M2. 

V.  Derby, «  VtMy,  488,  i9S. 

(1)  Bee  thiB  paiaage  oommected  od  in  ChariM  s.  Alliii,  Ifi  O.  S.,  49. 
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So  in  a  case  (^)  where  the  defendants,  in  taking  out  a  policy 
for  the  plaintiffB,  had  omitted  "  a  liberty  to  touch  at  the  Canary 
Islanda,"  and  having  touched  there,  and  being  captnred,  the  nn- 
derwriterB  refused  to  pay  on  the  ground  of  deviation,  Lord  Ellen- 
borough  held,  that  the  plaintiff  were  entitled  to  recover  a  verdict 
for  the  sum  inanred,  deducting  the  preminms.  Again,  in  s  case  (A) 
where  the  defendant,  in  effecting  a  policy,  had  departed  from  hia 
instntctions,  and  the  veseel  being  lost,  the  underwriters,  in  conse- 
quence of  the  agent's  neglect,  were  not  liable ;  two  of  the  under- 
writers for  £200  having  pwd  the  loss,  and  a  third  for  the  same 
sum  having  become  bankrupt,  Oibbs,  C.  J.,  held  that  the  plaintiff 
was  entitled  to  recover  the  amount  directed  to  be  iOaured,  less  the 
£400  paid,  and  the  £200  sabscribed  by  the  bankrupt  underwriter ; 
and  the  plaintiff  accordingly  took  a  verdict  for  the  balance,  (t) 

In  a  case  in  New  York,  where  promiams  had  been  paid  at 
Savannah  to  an  agent  of  underwriters  doing  business  at  New 
York,  and  a  bill  was  filed  against  the  company  to  compel  the 
execution  of  a  policy,  Mr.  Senator  Colden  said,  *'  Suppose  an 
action  had  been  brought  against  the  Savannah  agent  for  not  send- 
ing the  premium  to  NeW  York  in  due  time,  can  there  be  a  doubt 
that  the  appellant  would  have  recovered  in  a  court  of  law,  and 
that  the  measure  of  damages  would  have  been  the  amount  which 
was  to  have  been  insured,  and  for  which  the  premium  was 

paidro*) 

Again,  if  an  agent  who  is  bound  to  procure  insnrance  for  his 
principal,  neglects  to  procure  any,  and  a  loss  occurs  to  his  prin- 
cipal from  a  Iperil  ordinarily  inured  against,  the  agent  will  be 
bound  to  pay  dte  principal  the  full  amount  of  the  lose  occasioned 
by  his  negligence. 

In  a  case  on  the  Pennsylvania  circnit,  {k)  the  late  learned  Mr. 
Justice  Washington  charged, — 

"That in  case  a  merchant U  in  the  habit  of  effecting  insurance  for  hia  [8iO] 
correspondents,  and  is  directed  to  make  an  iniuranee,  and  neglects  to  do 
90,  be  is  himself  answerable  for  the  losses  as  an  insurer,  and  entitled  to  a  pre- 
minm  as  snch.    That  the  amoont  of  loet  for  which  an  undwwriur  who  tiad 

(o)  HaUongh  9.  Barber,  4  Campb ,  16a  (jl  Ferldni  *.  Waihington  Id*.  Ca,  « 

(A)  Park  ■.  Hunond,  i  Camp.,  844.  Owm,  «4S  and  SS4. 

(■)  See  thii  cue,  6  Taunt.,  *9i,  where  {k)  Morris  «^  Bnininerl,  a  Waik.  0.  C 

a,  new  trial  wa«  refiued,  bnt  nothing  K,  SOS  (180B). 

wa«  taid  at  t«  the  meaanr*  of  damagcii 
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Bubscribed  the  policy  would  bftve  been  uiswerable  is  the  only  measure  of  dama- 
ges against  him.  If  he  can  excuse  himself  for  not  having  effected  the  insurance 
bn  is  ansit-erable  for  nothing ;  if  he  cannot  excuse  himself,  be  is  answerable  for 
the  whole." 

And  it  appears  that,  on  exception  to  the  charge,  this  judgment 
was  affirmed  in  the  Bapreme  Court  of  the  United  States. 

The  same  point  was  laid  down  in  another  case,  bj  the  same 
able  jndge,  (i)  still  more  broadly :  *'  The  law  is  clear,  that  if  a 
foreign  merchant  who  is  in  the  habit  of  insuring  for  his  corre- 
Bpottdent  here,  receiTes  an  order  for  making  an  insurance,  and 
neglects  to  do  so,  or  does  so  differently  from  his  orders,  or  in  an 
insufScient  manner,  be  is  answerable  not  for  damf^es  merely,  bat 
as  if  he  were  himself  the  underwriter ;  and  he  is  of  coarse  entitled 
to  the  premium." 

If  a  bank  receive  a  note  for  collection  in  another  Slate,  and 
neither  collects  it  nor  gives  the  owner  notice  of  non-payment, 
nor  returns  it  till  barred  by  the  statute  of  limitations,  and  there 
be  no'  evidence  of  the  insolvency  of  the  maker,  the  measure  of 
damages  is  the  amount  of  the  note  lees  the  charges  for  collect 
tion.  {m) 

It  has  been  settled  in  New  York,  that  on  a  depodt  of  the  bill 
of  exchange  with  a  banker  for  collection  in  another  State  where 
it  was  payable,  the  banker  was  liable  to  the  holder  for  any  neglect 
or  omission  of  dnty,  in  respect  of  Euch  collection  on  the  part 
of  his  agent  or  the  notary  employed  by  him  in  the  foreign 
State ;  (n)  (1)  and  on  the  authority  of  this  case  it  has  also  been 

(I)  DeTsitatt  •,  CrtMudllat,  i  WaiK  <)i)  Allen  ti.lIerehaDta' Bank,  tSITtitd, 

a  C.  R.,  182.  SIS. 

(m)  WlngBte  «.  HechaniiM'  Bank,  10 
^otT.,  104. 


(1)  The  eame  doctrine  va»  re-awerted  in  The ,  Mantgomery  County  Bank  *.  The 
Albany  City  Bank,  8  aefd  (JV.  T),  469,  rererringS.  C,  S  JarA.,  SBA;  and  again  in 
The  Commerdal  Bank  of  PeanijlTania  v.  The  Union  Bank  of  New  York,  1  JTent., 
S08.  In  l^elatleTea«e,theBankof  Wilmington  «B«  the  owner  of  a  bill  of  exchange 
payable  at  dgbt,  at  Troy,  and  eodMied  and  traotmittcd  it  to  the  Commercial  Bank 
of  Penn^ylrania,  under  an  amngement  by  which  the  latter  oollected  and  retained 
the  proeeeda  of  paper  thna  remitted  to  it,  and  with  the  aame  redeemed  the  cireuls- 
ting  notee  of,  and  paid  dtafU  dmrn  by,  the  Bank  of  Wilmington.  The  Commercial 
Bank  indorted  and  tranuniited  the  bill  to  the  Union  Bank  of  New  York,  ita  corre- 
Bpondeat  in  New  York,  for  collection,  and  the  tame  was  by  the  latter  sent  to  the 
Troy  City  Bank  for  the  Mme  porpoae.    Btid,  that  the  Commerdal  Bank  of  Penn- 


Digitized  .yCOOgle 


CHAP.  Sn.]  EtSDEANCE    AQKKTS.  35T 

decided,  that  where  a  person  undertakes  the  collection  of  a  bond 
and  mortgage,  and  covenants  in  express  terms  "  to  take  proper 
means  to  collect  the  mortgage,  he  is  reBponsible  for  the  default  of 
the  solicitor  employed  by  him,  and  the  amount  of  the  bond  and 
mortgage  is  ^o  prima-faeie  meaeure  of  damages."  (o) 

In  a  case  in  the  English  Common  Fleas,  {p)  the  qneetion 
was  carefnlly  considered  by  a  very  able  conrt  The  plaintiff  [  841  ] 
pnt  lime  on  board  the  defendant's  barge,  to  be  carried  from 
Hedway  to  London ;  the  barge  deviated ;  while  out  of  her  coarse 
a  tempest  ensned,  in  consequence  of  which  the  sea  commnnicated 
with  tiie  lime,  and  by  reason  of  this  the  barge  took  fire ;  the 
master  then,  for  the  safety  of  himself  and  crew,  ran  her  on  shore ; 
and  the  result  was,  that  both  the  vessel  and  cargo  were  lost.  It 
was  insisted  for  the  defendants  that  the  deviation  was  not  a  suf- 
ficiently proximate  cause  of  the  loss  of  the  lime  to  entide  the 
plaintiff  to  recover.  But  a  verdict  having  been  giT«n  for  the 
plaintiff,  on  a  motion  for  a  new  trial,  Tindal,  O.  J.,  in  delivering 
the  opinion  of  the  court,  said,  *'We  think  the  real  answer  to  the 
objection  is,  that  no  wrongdoer  shall  be  allowed  to  qualify  or 
apportion  his  own  wrong,  and  that  as  a  loss  has  actually  happened 
while  his  wrongful  act  was  in  operation  and  force,  and  which  is 
attributable  to  his  wrongful  act,  he  cannot  set  np  as  an  answer  to 
the  action,  the  bare  possibility  of  a  loss  if  bia  wrongful  act  had 
never  been  done.  It  might  admit  of  a  different  construction  if  he 
conld  show,  not  only  that  the  same  loss  might  have  happened,  bat 
that  it  imist  have  happened,  if  the  'act  complained  of  had  not 
been  done ;  bnt  there  is  no  evidence  to  that  extent  in  the  present 
case."  And  this  reasoning  is  adopt«d  by  Mr.  Justice  Story  in 
his  work  on  Agency,  (j) 

In  Pennsylvania,  where  a  party  in  London  consigned  goods 
to  a  correspondent  in  Philadelphia,  to  be  delivered  to  a  third 
party,  only  in  case  of  his  paying  the  amount  or  giving  satisfactory 
security,  and  the  agent  deUvered  the  goods  without  requiring 


(o)  Hoard  9.  Garner,  S  Ban^.,  179.  (o)  ChaptM  vUL,  §  SIB.    Bee,   to  & 

(->    ■ri 1-     -     r\ •..       .      Ifc__        nia  Tl     fi._. r .    n -.-.^ 

(18S0 


(»)  DsTii  e.  Oairett,   S  Sing.,   TIS,      P.,  Parker  v.  Junes,  4  Cmitp.,  112. 
L8S0). 


ejlrania  could  recoTer  of  the  Union  Bank  of  "Sew  Tork,  the  amonnt  of  the  Ull,  If 
collected  by  the  Troy  City  Bank,  or  if  the  eama  vaa  loit  by  the  omisaioa  of  the 
Utter  to  ehar|;e  the  dm«er  and  ladoieer.  S»e,  alto,  llie  aame  ease  intheoonrt 
below,  reported  \iBarb.,  S91. 
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either  paTment  or  Becnrily,— it  was  held,  that  the  agent  had 
thereby  made  MmBelf  liable  for  the  fall  amoant  of  the  original 
debt,  with  ft  reaeonshle  compensatioQ  for  the  delay  of  pajment.  (r) 
Snch,  too,  IB  the  language  of  all  the  moBt  eminent  aa&ors  of 
our  law.  "  In,thiB,"  to  nae  the  clear  language  of  Mr.  Sergeant 
Marshall,  («)  **  as  in  all  other  cases  where  a  man,  either  by  an 

express  or  implied  nndertaking,  engages  to  do  an  act  for 
[842]  another,  and  has  either  wholly  neglected  to  do  it,  or  does 

it  improperly  or  onskillfnlly,  an  action  on  the  case  will  lie 
against  him  to  recover  a  satisfaction  for  the  loss  or  damage  result- 
ing from  his  neghgence,  careleseneBS,  or  want  of  skilL"  In  an 
action  agunst  a  broker  for  negligence  or  nnsklUfulnese  in  effect- 
ing an  insurance,  **  the  plaintifr,**  says  the  same'  author,  (Q  "  is 
entitled  to  recover  the  same  amount  ae  he  might  hare  recovered 
against  the  underwriterB  had  the  policy  been  properly  effected." 
"  And  so,"  says  Mr.  Phillips,  (u)  "  the  agent  puts  himself  in  the 
place  of  the  nnderwriters,  and  must  pay  the  loss,  or  the  part  of  it 
for  which  the  underwriter  is  not  liable,  hut  for  which  he  would 
have  been  liable  had  the  policy  been  made  according  to  the 
instmctions,  or  in  such  manner  as  the  principal  had  a  right  to 
expect  and  require."  (v) 

The  same  principle  was  applied  in  an  action  of  aseumpeit,  (u>) 
where  the  defendants  had  been  employed  as  factors  to  settle  with 
underwriters  as  for  a  total  loss.  The  defendants  adjusted  the  loss 
at  20  per  cent,  and  canceled  the  policy ;  and  the  court  said,  "  If 
the  defendants,  as  agents  or  factors  of  the  plaintiffs,  have,  through 
mistake  or  design,  disobeyed  their  inBtmctions,  they  are  undoub- 
tedly responsible,  and  are  to  be  considered  as  substituted  for  the 
insurers.  This  was  a  point  conceded  on  the  argument;"  and  a 
motion  for  a  new  trial  on  the  ground  of  excessive  damages  was 


But  the  plaintiff  can  only  have  judgment  for  the  same  sum 
which  in  point  of  law  he  might  have  recovered  on  the  policy, 
and  not  for  any  amount  which  the  indulgence  or  liberality  of  the 
underwriters  might  possibly  have  induced  them  to  pay.    So,  («) 

(r)  Walker  >.  Smith,  1  Di^l^  8S9.  lace  >.  TelfaiT,  I  £ip..  It ;    Thome  v. 

(f)  On  Insurance,  Book   L,  ch.  riiL,  Deas,  4  J.  E.,  84;   Miner  v.  TagRert,  S 

%%  297.  Bin.,  S04;   De  TasWtt  «.  CronBuIlat,  tt 

(0  VoL  1,  8000,  B.  1.  ah.  ym..  8  a.  Waih.  C.  C.  B..  IS!;  Harding  n.  Carter, 

(u)  On  iDsunnce,  ToL  2,  B66,  ch.  22.  Park  on  Inmranct,  4. 

(«)  Delaoey  •.  Stoddart,  1  T  B.,  S!  ;  (»)  Rundle  v.  Moore,  8  /.  C.  88. 

Wii]dn»on«,CoTerdale,li:5i.,76;  Wal-  {x)  Webster *,  De Tartet,  1  Z  JR.,  161. 
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where  tlie  pl^ntiff  had  requested  inBiirance  to  be  effected  at  . 
Liverpool  on  certain  slaves,  and  the  defendant  had  neglected^  it, 
it  was  contended  that  though  the  plaintiff  could  not  have  recovered 
the  valoe  of  tJie  Blaves  in  an  action  against  the  nnderwriteiB, 
yet,  that  in  point  of  fact  these  slaves  were  frequently  the  [343] 
BQhject  of  insDrance  at  Liverpool,  where  the  loss  was 
always  paid  by  the  nnderwrlters  wi^oat  dispnting  the  question  ; 
and  that  consequently  the  plaintiff  might  recover  the  value  of 
them  in  this  action,  because,  hy  means  of  the  defendant's  negli- 
gence the  plaintiff  had  soetained  the  loss.  "  But  the  court  were 
clearly  of  opinion  that  the  slaves  were  not  the  subject  of  insur- 
ance, and  that  the  plaintiff  could  not  recover  in  this  action  more 
than  he  could  have  recovered  m  an  action  against  the  under- 
writers." (y)  "  And  so,"  says  Mr,  Justice  Story,  (a)  "  there  most 
be  a  real  loss  or  actual  damage,  and  not  merely  a  probable  or 
poeuble  one."  So,  if  the  ship  deviate,  or  the  voyage  or  insurance 
be  illegal,  or  the  principal  had  no  interest,  or  the  voyage  as 
described  in  the  order  would  not  have  covered  the  risk — in  all 
sQch  cases  the  agent  will  not  be  responsible. 

Nor  will  the  plaintiff  in  such  an  action  be  allowed  the  costs  of 
an  nnsnccessfal  suit  against  the  underwriters,  unless  such  action 
was  necessaiy,  or  brought  by  the  direction  of  the  agent.  So,  (a) 
where  the  plaintiff  had  been  nonsuited  in  an  action  against  the 
underwriters,  on  the  ground  of  concealment  of  material  informa- 
tion, and  in  the  snit  against  his  agent,  claimed  to  include  the  coats 
of  the  action  on  the  policy ;  Lord  Eldon  said,  that  fliere  was  no 
necessity  to  bring  that  action  to  entitle  the  plaintiff  to  recover  in 
the  aforesaid  case,  and  as  it  did  not  appear  that  the  action  on  the 
policy  was  brought  by  the  desire  or  with  the  concurrence  of  the 
present  defendant,  he  ought  not  to  be  charged  with  the  costs  of 
it ;  and  this  ie  in  analogy  to  the  rule,  as  we  have  seen  it  laid  down 
between  principal  and  surety. 

Bat  assuming  that  the  principal  is  entitled  to  demand  of  the 
defaulting  agent  remuneration  for  his  loss,  the  embarrassing  ques- 
tion constantly  recurs ;  what  is  the  limit  of  the  compensation  that 
he  seeks  I  The  general  rule  undonbtedly  is,  in  this  as  in  all  other 
cases  of  contract,  that  the  damage  actually  sustained  is  the  crite- 
rion of  remuneration.    So  in  die  State  of  Alabama,  where  an 

(y)  See  alio  Fomln  «.  Oiwdl,  S  Oanui , 
BST. 
(0  Ageucj,  g  222. 
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agent  was  instmcted  not  to  sell  cotton  for  leee  tJutn  14  cents  a 
pound,  it  was  held  that  a  disregard  of  theee  orders  did  not 
aathorize  tlie  principal  to  recover  np  to  the  limit  he  had 
[344]  set,  bat  that  the  criterion  was  the  price  at  which  other  cot- 
ton of  that  quality  had  been  sold  daring  the  season.  (}^  ' 
So,  too,  when  the  plaintiff  had  instmcted  the  defendant  not  to 
seU  B  horse  for  lees  than  $500,  and  the  orders  were  disobeyed,  it 
was  neverthelesB  held  that,  notwithstanding  the  instmctlons,  the 
plaintiff  conid  only  recover  the  actual  value  of  the  animal,  {o) 

But  I  confess  the  reasoning  of  these  cases  appears  to  me  donbt- 
fnl.  Where  an  agent  accepts  a  consignment  with  limits  of  sale, 
and  by  selling  contrary  to  orders  pnts  it  ont  of  his  power  to  return 
the  goods,  or  the  price  nnderstood  and  £zed  on  beforehand,  it 
seems  the  least  he  ie  legally  bound  to  do  is  to  pay  the  vatae  at 
which  the  owner  bad  previously  appraised  them. 

In  a  case  in  the  King's  Bench,  {d)  the  pliunti&,  who  bad 
shipped  certain  goods  on  board  the  Mary  Stevens,  to  be  carried 
from  Liverpool  to  Trieste,  brought  their  action  against  the  owneiB 
of  the  ship  on  the  ground  that  the  vessel  bad  deviated,  and  hav- 
ing subsequently  been  captured,  the  plaintiffs  bad  thus  lost  the 
benefit  of  a  policy  of  insurance.  The  coat  price  of  the  goods,  with 
the  shipping  charges,  amounted  to  £4,411  13«.  Bd.  .  The  plain- 
tiffs had  paid  for  premium  of  insurance,  £720  16a.  6d.  The  de> 
fendants  had  paid  the  plaintiffs  the  sum  of  £4,411  18«.  9d.y  but 
refused  to  pay  the  £T20  16».  6d.  And  Lord  EUenborongh  said 
that  the  premiums  wei'e  not  recoverable. 

"  The  pluntifE^"  sftld  th«  lokraed  Judge,  '*  ver«  entitled  to  recorer  the  valm 
of  thetr  goods  on  board  the  ship  »t  the  time  she  was  captured  by  owanB  of  the 
deTiatioD,  They  had  actually  received  the  cost  price,  together  irith  the  ship- 
ping charges.  I  have  no  evidence  before  me  that  the  goods  were  worth  more. 
The  case  Is  silent  ae  to  the  profits  of  the  adventure.  Had  there  been  no  in- 
surance, I  could  not  have  said,  without  proof,  that  the  goods  were  worth  more 
than  the  cost  pnce  and  shipping  charges,  and  I  cannot  taj  that,  bj  the  mere 
act  of  insurance,  the  yalne  of  the  goods  Is  enhanced  bj  the  amount  of  the 
premiums" 

This  decision  may,  with  great  deference,  be  questioned.    Here 


(i)  Austin  V.  Crawford,  1  Aloha..  RS6.  (d)   Parker  *.  Jam««,  4    Camp., 

(c)  AinevorUi  t.  PartUlo,   18  Alaba.,      (1814). 
2f.  S.,  460 ;  and  Me,  to  uuue  poLat,  Blot 
K  Boiceaa,  S  CMMt.,  78. 
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the  plaintiff  had  actually  dlBbureed  the  enm  of  £720, 
wMch  becuDe  of  no  value  to  them  by  the  act  of  the  de-  [345] 
fendant ;  and  it  would  seem  that  the  burden  of  proof  should 
have  been  thrown  on  the  defendant,  obli^ng  him  to  prove  that 
the  disbuisement  in  q^uestion  oocld  have  been  of  no  eervice  to  the 
plaindfie. 

A  ceae  in  the  Bupreme  Court  of  the  United  Btatee  (e)  exhibits 
another  q>eciee  of  injury  inflicted  by  an  af^nt  on  a  principal. 
Cunningham  &  Co.,  of  Boston,  owners  of  the  Halcyon,  sent  her 
&om  Havana  to  the  defendants  below,  Sell,  De  Yongh  &  Co., 
witii  directions  to  invest  of  the  freight  (which  was  abont  4,600 
petsoe),  2,300  petsoa  in  marble  tiles,  and  the  balance  in  wrapping 
paper,  to  be  shipped  by  the  same  vessel  to  Havana.  The  defend' 
ants  disobeyed  the  directions,  and  invested  the  whole  in  wrapping 
paper.  The  tiles  wonld  have  made  a  considerable  profit,  the 
paper  made  a  heavy  loss.  Trial  and  verdict  for  the  plaintiff; 
exception  and  writ  of  error.  The  plaintiffs  in  error  (the  defend- 
ants below),  insisted  that  Cunningham  4  Co.  were  entitled  to  no 
more  than  the  value  of  the  money  at  Leghorn,  which  ought  to 
have  been  invested  in  tiles,  and  not  its  value  in  Havana ;  or,  in 
otiier  words,  that  the  value  of  2,200  petsos  at  Leghorn,  with 
interest,  and  not  t^e  value  of  the  tiles  at  Havana,  ought  to  be 
given.  But  the  court  overruled  this,  saying,  "  that  it  would  be 
tantamount  to  a  declaration  that  the  breach  of  contract  coDsisted 
in  the  nottf^xiymeRt  of  two  thousand  two  hundred  petsos,  not  in 
tile /d/ihire  to  itvoest  that  sum  in  tiles.  Speculative  damages 
dependent  on  possible  successive  schemes,  ought  never  to  be 
given  ;  but  positive  and  direct  loss,  resulting  plainly  and  imme- 
diately from  the  breach  of  ordOTS,  may  be  taken  into  the  estimate. 
Thus,  in  this  case,  an  estimate  of  possible  profit  to  be  derived 
from  investments  at  the  Havana  of  the  money  arising  from  the 
sale  of  the  tiles,  taking  into  view  a  distinct  operation,  would  have 
been  to  transcend  the  proper  limits  which  a  Jury  ought  to 
respect;  bat  the  actual  value  of  the  tiles  themselves  at  the 
Havana  affords  a  reasonable  standard  for  the  estimate  of  dama- 


{<)  Bell  ■.  Cmiiiliigbuii,  S  Ftltr;  69  tli*t  thty  were  at  liberty  to  eompeiiMta 

(ISSn).  the  pUiutilTs  for  the  actusl  lom  BusUined 

(/)  Thia  CMS  tUI  b«  foucd  reported  *t  In  coaiequence  of  the  defendautg'  de&nlt^ 

Dit>  prlas,  e  Maton,  191,  vhere  Storj,  bnt  vera  notatliberty  to  give  vindiiitiTfl 
J.,  told  the  jury,  in  veij  g«ueisl  teim 
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[MO]  So  in  Looiwana,  an  ageat  failing  to  ship  goods,  vnicb 
he  was  directed  by  the  piincipat  to  do,  is  Uabte  for  die 
actual  ralae  of  the  goods  at  the  port  of  destination,  (g)  It  is 
proper  to  notice  that  this  allowance  of  the  value  which  the  goods 
wonld  have  bad  at  the  place  intended  for  the  sale,  amoonts  to  an 
allowance  of  profits,  on  the  principles  which  we  have  heretofore 
bad  occasion  to  conuder,  (A)  (1) 

In  New  York,  the  mle  that  has  been  stated  was  early  applied 
to  a  case  of  considerable  magnitade,  (i)  and  carried,  even  to  a 
greater  extent.  Le  Gnen  being  owner  of  a  large  quantity  of 
cotton  and  indigo,  employed  the  defendants,  Gonvemeur  &  Eem- 
ble,  to  sell  it  for  him.  Tley  sold  it  to  Gonjei,  Lopez  &  Livera 
for  $122,415  36,  for  which  the  purchasers  gave  their  pronuBSory 
notes,  payable  in  a  year.  The  cargo  was  to  be  shipped  to  France ; 
and  it  was  stipulated  by  a  written  contract,  that  the  proceeds  of 
the  property  in  France  should  be  first  applied  towards  payment 
of  the  purchase  money,  and  further,  that  Gronvemeor  &  Kemble 
might  have  it  at  their  option  to  receive  the  whole  or  any  part  of 
the  cotton  at  any  port  where  the  vessel  carrying  the  property 
might  discharge  in  Enrope.  The  plaintiff,  Le  Gaen,  made 
repeated  applications  to  the  defendants  to  make  election  to 
receive  the  porchase  money  ont  of  the  proceeds  of  the  cargo  in 
Europe,  and  to  give  an  authority  by  which  the  plaintiff  might 
receive  the  surplus  thereof,  after  the  defendants  bad  retained  a 
BofiScient  sum  to  indemnify  them  for  all  their  advances  and 
responsibihties  on  account  of  the  plaintiff.    This  the  defendants 

(g)  Ryder  v.  Ttiaj«r,  t  La  Ann.  S.,  than  that  whieh  folly  Indemnifla  Uia 

140.     In  this  out  ezempluy  dunkgea  creditor." 

were  claimed ;  but  the  court  uid,  "  la  (A)  Tide  ChapL  in,  «»,  tt  no. 

CAM  of  a  breach  of  contract,  whelbar  by  U)  L»  Qaen  *.  GoaTwnenr  3t  E«able, 

the  negligence  or  frand  ot  a  party,  no  I  J:  Cam,  4SB  (1800). 

other  earn  G*n  be  alloired  >«  d 


(1)  Where  a  prlnoipal  eondgne  property  to  bl»  factor  witi  Initraq|lioiu  to  »eU  U 
upon  itt  arritial,  the  latter  U  bound  to  follow  the  iaetmotioiu,  and  sell  for  the  price 
it  vlll  command  1  and  if  b«do  not,  ha  vUl  become  liable  for  the  damage  hlapiintdpal 
may  enstain  In  caae  of  a  fall  In  the  market.     E*aiii  v.  Boot,  S  Sdd,  ISO. 

When  «  factor  entnuted  Tith  goods  for  aale  on  commlidon,  pledgee  them  for 
•dTBDcei  made  to  him,  and  give*  the  pledgee  anthority  to  sell  them  to  reimbntaa 
himself,  the  role  of  damagee  to  which  the  principal  is  enUtled  is  the  difference  be- 
tween the  value  of  the  goods  at  die  time  of  ihe  eonrcrslon  and  their  proceeds  when 
Mid  by  the  pledgee.    Eelly  «.  Smith,  1  Blotch/.  0.  O.  R.,  200; 
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refofied  to  do ;  and  for  Uiis  violatioii  of  tbeir  duty  as  agents,  the 
pUintiff  brought  an  action,  charging  them  with  the  price  agreed 
to  be  paid  for  the  property  by  Gomer  &  Go.  Benson,  J.,  in 
delivering  the  opinion  of  the  Sapreme  Oonrt,  said  (p.  466) : — 

"Th«  ramaining  queatioo  is  »a  to  the  rule  by  which  the  Juiy  hkve  useased 
the  dftmsges,  and  which  from  the  record  appears  to  have  been  the  amount 
agreed  od  b;  the  cootraot  as  the  price  of  the  cotton  and  indigo.  I  have 
tlready  meotioued  Buch  of  the  rights  of  the  &ctor  as  can  have  any  rela-  [  SIT  ] 
tion  to  the  question  between  the  present  parties.  I  now  briefly  state  hia 
duty  generally  to  be,  that  he  is  to  follow  the  orders  of  bis  principal ;  and  for 
a  breach  of  these  orden  he  is  to  answer  in  damages  to  his  principal ;  if  the 
breach  is  merely  partial,  and  as  to  certain  parcels  or  particularB  only,  he  sblJl 
not  be  held  to  answer  further  than  as  to  such  parcels  or  particulars ;  but  if  the 
breach  is  such  as  to  involve  the  whole  of  the  property  intrusted  to  him,  he 
sball  then  bo  htjd  to  answer  for  the  value  of  the  whole  of  the  property,  and  as 
Buch  value  was,  at  the  time  the  breach  of  orders  took  place ;  and  if  the  prop- 
erty condsted  in  credits,  to  answer  to  the  amount  of  the  credits;  and  the 
principal  may  from  that  moment  abandon  to  him  the  whole  of  the  property." 

The  real  qneetion  decided  as  to  the  measure  of  damages,  ap- 
pears still  more  folly  from  the  points  taken  on  the  argoment  of 
the  writ  of  error  which  was  brought  npon  this  judgment.  It 
appearB  by  these  points,  that  the  defendtmts  insisted  that  they 
should  hare  been  allowed  to  show  that  the  plaintiff,  Le  Gnen,  had 
in  reality,  sustained  no  loss,  that  the  property  had  sold  at  a  rain- 
ons  sacrifice,  and  that  they  shonld  have  been  permitted  to  prove 
what  the  proceeds  of  the  cargo  in  Europe  really  were.  For  that 
purpose  they  say  a  witness  who  was  in  Europe  and  superintended 
the  sales  had  attended  the  trial.  The  plaintiff,  on  Uie  other 
^de,  contended  that  no  inquiry  should  have  been  allowed  as  to 
the  actual  damage.  And  the  Court  of  Erron  affirmed  the  judg- 
ment of  the  Supreme  Court. 

This  case  is,  however,  as  to  the  measure  of  damages,  substan- 
tially overruled  by  a  very  recent  case,  which  I  now  proceed  to 
examine.  And  it  seems  at  length  to  be  well  settled,  that  if  orders 
have  been  disobeyed,  and  injury  results,  the  loss  Bhah  primd/ade 
be  ascribed  to  the  disobedience  of  orders,  and  that  in  the  absence 
of  conflicting  proof,  the  prima^faoie  evidence  shall  he  deemed 
conclusive ;  that  the  plaintiff  can  only  recover  such  damage  as  it 
appears  from  the  evidence  certain  or  probable  that  he  has  actually 
sustained ;  and  that  the  agent  always  is  to  be  liberty  to  show  that 
if  the  order  had  been  obeyed,  the  same  damage  would  have 
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.   reenlted,  or  that  the  real  toee  ia  mach  less  than  the  plaintiff 'b 

claim.  {J) 
[848]        In  an  action  on  the  case  for  negligence  (k)  in  omitting, 

within  a  reasonable  time,  to  present  a  draft  for  acceptance, 
the  liability  of  the  defendants  was  admitted.  The  jndge  of  the 
Superior  Conrt,  where  the  cause  was  tried,  charged  "that  the 
Conrt  and  jnrj,  having  no  knowledge  of  what  the  amonnt  of 
damages  was,  except  from  the  proof  of  the  amonnt  of  the  draft, 
the  jurj  woald  find  the  verdict  for  the  plaintiffs  for  the  draft  and 
■  for  the  interest  thereon."  A  verdict  having  been  found  for  the 
plaintiffs,  the  Supreme  Court,  after  reciting  the  part  of  the 
charge  in  question,  said,  "Cert^nlj,  if  there  were  any  thing 
appearing  in  mitigation  it  should  have  been  pnt  to  the  jury,  He 
difficulty  lies  in  discovering  any  real  ground ;  the  jury  must  have 
been  left  to  decide  by  the  merest  conjecture.  The  case  seems  to 
have  been  primA  fade  one  of  simple  total  loss,  by  the  fault  of 
the  defendants  below."  But  the  Court  of  Errors  reversed  this 
judgment,  on  the  ground  that  the  amount  of  actual  damages  sus- 
tained shonld  have  been  left  to  the  jury.  (Z)  The  chancellor 
said, — 

"  WImto  there  ii  &  rcKsanKble  probabilitjr  tbat  the  bill  would  have  been  ac- 
cepted ftnd  ptud,  if  the  agent  had  done  his  dutj  \  or  where,  hj  the  tiBgligence 
of  the  agent,  the  liability  of  a  drawer  or  endorser,  who  was  apparently  able  to 
pay  the  bill,  bas  been  discharged,  so  that  the  owner  of  the  bill  cannot  legally 
recover  i^ainst  sucb  drawer  or  endorser,  I  admit,  the  agent  by  whose  negligence 
tiie  losa  haa  occurred  is,  primA  /aeie,  liable  for  the  whole  amount  thereof  with 
interest,  as  damages,  unless  he  is  able  to  satisfy  the  conrt  and  Jury  that  the 
whole  amonnt  of  the  bill  has  not  been  actually  lost  to  the  owner  in  consequence 
of  such  negiigenca.  The  case  under  considention,  howerer,  is  one  of  a  nrj 
different  descriptioa  Here  it  is  perfectly  endent,  from  the  testimony  of  one  of 
the  drawees,  that  the  draft  would  not  hare  been  accepted  at  any  time  alter  it 
was  rec^ved  by  the  Aliens  for  collection  ;  as  the  drawees  had  received  express 
directions  from  the  drawer  not  to  accept,  nor  would  they  have  accepted  it  even 
witboat  such  a  prohf  bitioD,  unless  they  had  previously  been  advised  so  to  do  by 

(J)  It  ii  true  that  Landag.   J.,  said  gea,!f  to  be  governed  by  tie  conrtdera- 

that,  ''the  refuaal  of  GoDTenieur  and  tion  of  oompeoHBtlon  for  injury  actnaliy 

Eemble  to  authoriM  Le  GDen  to  reoeive  dooe.     I£  on  the  other  haad,  the  eaM 

■nab  gurplu  waa  a  violation  of  tbetr  showed  fraud  or  malice,   then  a  nndi 

touit,  which  amounts  to  foil  evldeoce  of  larger  discretion  abould  have  been  left  to 

an  inteot  lo  oonvert  tha  whole  to  their  own  the  jnry. 

vm  regardleu  of  the  intereita  or  inttroe-  ik)  Suydsm  v.  Allen,  SO  Wend.,  S!l. 

tioni  of  their  principala."    This  araimi-  (0  Mr.  Senator  Yerplanck  delivered  a 

lal«Btheease  to  ao  action  of  trover.  But  very  able  diuenting  opinion,  aa  to  the 

thii  ought  not  to  alter  the  rule  of  dama-  mle  of  damages. 
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Am  drswor.  The  fact  •1m,  that  the  dntwer'a  credit  wu  not  good  at  the  time 
this  dnft  was  reccired  for  collection,  he  having  suffered  his  Dole  to  Boyd  t  Say- 
dam  to  lie  under  protest  for  some  time,  and  the  express  directions  given  b;  him 
to  the  drawers  not  to  accept  this  draft,  rendered  it  bighl;  improbable  that  he 
would  have  paid  the  dreft  himself  to  save  his  credit,  if  it  had  been  sent  back 
protested  at  an  earlier  day.  From  the  facts  of  the  case,  therefore,  I  think  then 
wu  no  ground  for  euppo^ng  that  the  owners  had  sustuned  an  j-  actual  dam- 
^e  from  the  mistake  of  the  Aliens,  in  not  sending  on  the  bill  for  accept-  [St9  ] 
ance  iromediatelj  after  thej  received  it  for  collection  in  New  York ;  or  that 
tbeir  chance  of  obtaining  payment  from  the  drawer  was  materially  impaired  by  the 
delay  of  the  protest  for  a  few  days.  Under  the  circumstances  of  this  case,  there- 
fore, I  think  the  jury  should  have  been  instructed  that,  npon  the  evidence,  the 
plaintiffs  were  only  entitled  to  nominal  damages,  or  at  least,  they  should  have  been 
UAd'io  find  only  such  damages  as  they  should,  fVom  the  evidence,  believe  it  pro- 
bable the  plaintiBs  might  have  Bastaiaed  by  the  delay  in  presenting  the  draft  for 
acceptance  immediately ;  for  I  do  not  see  how  it  is  possible  for  any  one  to  believe, 
or  even  to  suppose  it  probable,  ftom  this  evidence,  that  the  whole  amount  of 
this  draft  was  in  fact  lost  to  the  pluntiSs  below,  by  the  delay  of  the  Aliens  in 
prasenting  it  to  the  drawees,  and  giving  notice  of  the  dishonor  thereof  immedi- 
ktely  to  the  drawer,  who  never  intended  that  it  should  be  accepted  and  paid,  (m) 

In  B  case  in  PennsylTania,  vhere  the  principal  Baed  the  agent 
for  neglect,  the  neglect  complained  of  was  in  regard  to  the  liabil- 
ity of  the  defendant  for  a  debt  of  one  Young,  which  he  had  failed 
to  select  and  secure,  ^e  plaintiff  insisted  that  the  defendant 
had  bj  his  neglect  made  hiniBelf  liable  for  the  whole  amonnt  of 
the  debt.  The  defendant,  on  the  other  hand,  contended  that  the 
plaintiff  was  bonnd  to  prove  his  actual  loss,  and  that  he  could 
recover  no  more.  But  the'  Supreme  Court  of  Pennsylvania  held 
that  the  burden  lay  on  the  defendant,  as  to  the  actual  loss ;  and, 
no  such  proof  being  given,  that  the  defendant  had  made  himself 
liable  to  the  plaintiff  for  the  full  value  of  the  goods  placed  in  the 
hands  of  Young,  or  at  least  for  the  amount  of  money  produced 
by  the  sales  made  of  them,  (m)  In  this  decision,  the  court  recog- 
nized as  a  general  rule,  however,  that  for  an  agent's  omission  t<> 
keep  the  principal  regnlaHy  informed  of  tlie  agent's  transactions 
and  the  state  of  the  interesta  intrusted  to  him,  the  measure  of 
damages  is  to  be  proportioned  to  the  actual  loss  sustuned ;  with 


(fn)  See  tbii  ease  commenttd  on  and  («)  Brown  v.  Arott,  i  Watt*.  S  8*ty., 

•xplUDed.aBtothe  liability  ofbanksfor  401.     3.  C,  0   mortem,  9.     Harvey  v. 

negligence  in  meh  «■•«,  ia  Tbt  Bank  of  Turner,  4  RmeU,  S39.     In  HaMaebuaetta, 

Orteant  v.  Smith,  8  ffill,  GSO.    See,  also,  tee  Amury  v.  Eamilton,  17  Ma—.,  lOS. 
Board  «.  Garaer,  S  Bandf.  8.C.R.,  1T«, 
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the  exception,  where  the  infonnation  traiiBmitted  is  sach  as  to 
induce  the  principal,  in  the  adaptation  of  his  operations  to  his 
means,  to  rely  on  an  outstanding  del)t  as  a  fnnd  on  which  he  may 
confidently  draw,  that  in  such  case  the  agent  makes  the  debt  Jiis 
own. 

In  Uassachnsetts,  it  has  been  held,  that  an  agent  who 
[  350  ]  norcasonably  neglects  to  inform  his  principal  of  the  receipt 
of  money,  is  liable  for  interest,  although  he  acted  in  good 
faith.  (0) 

In  New  Hampshire,  where  goods  are  consigned  {j>)  to  a  com- 
mission merchant  or  factory  for  sale,  and  the  factory  sells  at  a 
price  below  the  limit  without  notice,  it  has  been  held  that  the 
consignor  may  recover  damages,  or  may  hare  the  amount  of  the 
damages  allowed  in  a  euit  brought  by  the  factory  to  recover  his 
advanceB.  The  measure  of  damages  in  such  a  case  is  the  amount 
of  injury  sustained  by  the  sale  cotitrary  to  the  orders  of  the  prin- 
cipal. If  no  actual  loss  appeared  to  have  been  sustained  in  con- 
sequence of  the  wrongful  act,  die  principal  will  be  entitled  only 
to  nominal  damages.  And  in  accordance  with  this  case  it  has 
been  held  in  New  York,  where  a  factor  sold  contrary  to  his  prin- 
cipal's orders,  and  below  hia  limits,  that  he  could  discharge  him- 
self from  liability  by  showing  that  the  articles  in  question  could 
not  be  made  to  bring  more  than  the  sum  which  they  produced,  or 
in  other  words  that  the  goods  were  never  worth  more  than  they 
actually  sold  for.  (j) 

In  Louisiana,  where  wine  was  consigned  by  a  New  York 
house  to  the  defendant,  a  New-Orleans  agent,  to  sell  at  a  limited 
price,  the  defendant,  after  keeping  it  a  long  time  on  hand,  re- 
shipped  it  without  further  directions,  to  the  plaintiffs  at  New  York ; 
who  received  it,  but  under  protest,  and  wrote  to  the  defendant 
that  they  abandoned  the  property,  and  held  it  merely  as  belong- 
ing to  the  defendant,  and  subject  to  his  order.  It  was  afterwards 
sold  to  them  at  auction  in  New  York,  but  at  a  price  below  the 
first  limit,  and  they  then  sued  the  defendant  for  the  damages  re- 
sulting from  the  disobedience  of  their  orders,  insisting  that  they 
were  entitled  to  recover  the  full  value  of  the  wine.  But  the  Su- 
preme Court  of  Louisiana  held  diat  the  measure  of  damages  ought 

(d)  DodM  •.  PerUni,  «  PUk,  MS;         («)  Blot«: 

Clark  V.  lloodj,  17  JTon.,  I4fi,  149.  a  d,  1  S<me^ 

(p)  Frothbgluun  v.  Evertoa,  IS  JV.  3.  tmU,  860. 
R.,  SS9. 
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to  be  the  valne  of  the  wine  at  the  highest  niarket  price  in  New 
Orleans  at  any  time  before  the  enit  brought,  oddiag  thereto  the 
freight  to  New  York,  and  deducting  tberefrom  the  value  of  the 
wine  at  New  York,  where  the  plaintiff  re-Bold  it.  (r) 

Li  an  action  brought  by  principal  against  factor,  for  [351] 
Belling  cotton  contrary  to  orden,  it  appeared  that  it  was 
Bold  on  the  third  of  June,  and  the  plaintiff  insisted  it  should  not 
have  been  sold  before  the  twenty-third  of  Angnst.  The  Supreme 
Ooort  of  the  United  States  said,  "Supposing  the  sale  made  by 
the  defendants  on  the  third  of  June  to  have  been  tortious  and  in 
Tiotation  of  orders,  the  plaintiff  had  his  election,  either  to  claim 
damages  for  the  value  of  the  cotton  on  that  day,  as  a  case  of  tor- 
tious conTereion,  or  for  the  value  of  the  cotton  the  twenty-third  of 
August  following,  when  the  letter  of  the  plaintiff  of  the  twen^- 
third  of  July  was  received,  which  authorized  a  sole.  If  the  price 
of  cotton  on  that  day  wae  higher  that  at  any  intermediate  period, 
be  was  entitied  t»  the  benefit  thereof.  If,  on  the  other  hand,  the 
price  was  lower,  he  conid  not  justly  be  said  to  b«  damnified  to  any 
extent  beyond  what  he  would  lose  by  the  difference  of  the  price 
of  cotton  on  the  third  of  June,  and  the  price  on  the  twenty-thixd 
of  August." 

lA^nUty  cfPrmcipaU  to  Agmts.  We  turn  now  to  the  claims 
of  agents  against  their  principals ;  or  of  servants  against  their 
masters,  for  we  have  already  oluerved  that  the  contracts  of  agency 
and  of  service  are  nearly  allied.  We  have  heretofore  («)  consid- 
ered the  question,  how  far  the  principal  is  liable  to  pay  his 
servant  or  other  agent,  who  is  engaged  for  a  specific  time,  and 
without  sufficient  reason  quits  the  employment  But  the  quee- 
tion  often  arises  to  what  extent  the  principal  is  liable  when  on  the 
other  hand  be  dischai^es  the  agent  without  legal  excuse.  In  a 
recent  English  case  (Q  the  plaintiff  was  employed  as  clerk,  to  do 
the  business  of  shipping  agent  at  Southampton,  under  a  contract 
(^hiring  for  two  years,  at  £150  for  the  first  year,  £160  for  the 
second  year,  and  also  50  per  cent,  on  the  gross  profits.  The  de- 
fendant, alleging  disobedience  of  orders  and  misappropriation  of 
moneys,  discharged  him.  The  jury  found  these  issues  against  the 
defendant  and  gave  the  plaintiff  a  verdict  for  twelve  months'  sal- 
ary and  twelve  months'  share  of  profits.    One  year's  salaiy,  within 

(r)  ITcbon  k  Horgu,  S  JAm-IIh,  L.  R.,         (I)  Smith  •.  TbcatpMn,  6  Ma%.  Or.  A 
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a  trifling  Bom,  appears  to  have  been  paid.  A  motaon  was  made  to 
Bet  aside  the  verdict  on  the  groand  that  the  damages  were  excee- 
aive,  but  it  was  denied.  Wilde,  C.  J.,  Baid,  "  With  respect  to  the 
amount  of  damages,  it  was  for  the  jury  to  say  what  amount 
[352]  of  compenaation  the  plaintiff  was  entitled  to  for  the  de- 
fendant's breach  of  contract.'*  And  Manle,  J.,  said,  "  There 
is  no  ground  for  eaying  that  the  damagee  were  miscompnted.  It 
must  be  borne  in  mind  that  embeudement  was  impnted  to  the 
plaintiff."  The  result  at  which  the  verdict  arrived  seema  not 
open  to  observation.  Bnt  the  langnsge  of  the  court  appears  by 
no  means  equally  free  from  objection.  Why,  in  a  case  of  this 
kind  of  simple  contract,*  is  it  for  the  jury  to  fix  without  control 
the  defendant's  liability  t  and  what  has  a  chai^  of  embezzlemokt 
set  ap  in  the  plea,  to  do  with  the  qnantnm  of  damages  I  If  in  a 
case  of  this  description  there  is  no  rule  of  damages,  it  would  seem 
to  be  difficnlt  to  declare  one  in  any ;  and  if  an  anfonnded  defense 
is  to  have  tJie  effect  of  taming  an  action  of  contract  into  one  of 
tort,  and  to  give  the  nncontrolled  discretion  of  the  anbject  to  the 
jury,  the  principles  which  govern  tbe  measure  of  damages  will  in 
all  cases  be  in  great  risk  of  being  lost  sight  of.  That  there  is  a 
rale  in  cases  of  this  kind,  seems  not  to  me  to  be  doubtful ;  and  it 
is,  that  the  pluntiff  has  a  right  to  recover  the  stipulated  wages  for 
the  full  time,  subject  to  the  defendant's  right  to  recover  whatever 
the  plaintiff  might  daring  the  period  have  reasonably  earned. 

So  again,  where  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  in  case  of  a  vacancy  occurring  in  the  command  of  a 
certain  East  India  vessel  the  plaintiff  should  btf  appointed  for  two 
voyages,  it  was  held  that  the  jury  mufht  give  damages  for  what 
the  plaintiff  conld  have  earned  on  both  the  voyages,  and  that  they 
were  not  limited  to  one.  (u)  Here,  too,  I  apjN-ehend  diat  the  jor^ 
were  bound  to  give  their  verdict  for  both  the  voyages,  subject,  of 
course,  to  the  rij^t  to  recoupment. 

It  has  been  very  j  astl  j  decided  in  Massachnsetts,  that  a  factor 
cannot  recover  commissions  when  there  is  a  loss  to  a  greater 
amount  occasioned  by  his  negligence,  (c)  (1)    But  it  is  well  settled 

(v)  BiahardMQ  w.  HcUld^  S  Si»f.,         <•)  Dodge  k  TUertofl,  IS  Ftek.,  S£a 


(1)  But  whsn  *a  agent  waa  employed  to  find  »  pnraliMer  for  Hunt  laod  at  a 
cartein  pri<M^  at  a  «ommiMioo  of  £1 10*.  per  eeni  oo  the  pnr^Mt  money  If  a  •»!« 
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that  if  an  agent,  withont  de&ult,  incurs  losses  or  damagee  in  the 
course  of  transaeting  the  bosinesa  of  his  agency,  or  in  following 
the  instrnctions  of  his  principal,  he  will  be  entitled  to  full  com- 
pensation therefor.  (u>)  So  an  agent  has  been  allowed  to 
recover  the  damages  paid  bj  him  on  a  protested  bill  drawn  [353  ] 
for  his  principal's  benefit  (21)  80  an  agent,  who  was  in- 
demnified against  the  conuoiasion  of  an  act  which  waa  not  known 
at  the  time  to  be  a  trespass,  bnt  which  proved  to  be  such,  was 
allowed  to  recover  against  his  principal  the  amount  of  the  judg- 
ment recovered  against  bimself.  (y)  And  it  is  quite  immaterial 
in  these  caaes,  whether  the  agent  have  a  promiae  to  indemnify 
him  or  nirt ;  the  law  implies  an  agreement  on  the  part  of  the  prin- 
cipal to  save  ^m  harmless,  (z) 

It  has  been  said  that  if  an  agent  abroad,  as  for  example,  a 
foreign  factor,  should,  at  his  own  risk  and  peril,  evade  the  pay- 
ment of  foreign  customs  and  duties,  he  would  still  be  entitlled  to 
charge  them  agaiust  bis  principal,  as  if  they  had  been  actually 
paid.  Bat  the  lively  moral  sense  of  Mr.  Justice  Story  is  shocked 
at  this  idea ;  and  he  justly  sayB,  that  it  may  well  be  doubted 
whether  this  doctrine  is  sound  or  maintainable,  (a) 

Where  merchants  here  gave  a  written  engagement  to  their  agent 
at  the  Havana,  to  save  them  harmless  fi-om  all  costs,  diunag^, 
and  expenses  which  might  arise  in  conseqnence  of  any  lawsuit 
which  then  was  or  might  be  brought  against  them  for  thfe  recov- 
ery of  freight  or  average  on  ihe  caigo  of  a  certain  ship,  it  was 
held  that  the  agents  were  entitled  to  recover  for  money  which 
they  were  obliged  to  pay  in  consequence  of  legal  proceedings  on 
an  award  made  previous  to  obtaining  the  written  engagement  (fi) 

e  story  on  Agency.  §  BSB.  (a)  Story  on  Agenoy,  g  448,  and  «tt- 

lUnuay  *.  Gardner,  11  J.  R.,  4S0.  thoritiea  there  oiMd. 

Coventry  v.  Barton,  IT  /.  Jt..  14Sl  {b)  Hill «.  Packard.  6  Wend.,  S75.  See, 

(>)  Powell  V.  TnuleeB  of  Kewbnrgh,  slao,  Rogen  v.  Kneelnad,  10  WmiL,  21». 

19  J.  R,  384.    jyAray  »,  Lyle,  S  Binn.,  a  Q  in  Error,  18   Vtnd.,  114.    In  Penn- 

441 ;  Stooking  «.  Sage,  1  Day  Oomt.,  SSL  vflvanla,    »ee   neraan    «.  Audrewi,  4 

Story  on  Ageney,  g  S3*.  Watk.   O.    O.   A,   Mi,  and    fllUott  v. 
Walker,  1  SaieU,  126. 


were  effected ;  and  he  found  a  purchaser,  but  tiie  owner  of  the  land  rafnted  to  oom- 
pletetheaala, — in  an  action  by  the  agent  ti>  recoTerhla  oomDiiidoD,lt  waaheld  that 
the  law  Implied  a  i«Mniae  to  remunerate  the  agent  for  hia  Mrrioea,  and  he  eoald 
reeorer  on  a  piantum  piemit  tor  work  and  labor  done;  Pricket  v.  Badger,  ST  Eng^ 
L.AS.,  428.  A*  to  aetiona  relating  to  attoraeya'  fees,  nnder  ipedal  contractai  tee 
Badeliff  f;  B^rd,  14  3%k.,  40;  Myr««  v.  Crockett,  A,  iCT. 
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It  has  been  held,  that  where  a  &ctor  emplo^re  a  sab-agent  for 
the  purpose  of  canyiag  out  the  ioBtmctioiia  of  the  principal,  if 
the  Bub-agent,  hy  neglecting  the  direction  of  the  factor,  commit 
a  breach  of  iaty  for  which  the  factor  is  compelled  to  answer  the 
principal  in  damages,  the  factor  will  be  entitled  to  recorer  over 

from  the  enb-agent  the  damages  whidi  he  has  so  sustained. 
[354]  This  is  the  measure  of  his  damages.    Tbns,  (o)  where  the 

plaintiff  had  been  commisBioned  by  Gevers  &  Go,  to  ship 
a  quantity  of  isst  Porto  Rico  tobacco  for  them  to  Holland,  the 
defendants  were  employed  by  the  plaintiff  to  execute  the  order, 
bnt  bought  Porto  Pico  tobacco  net  of  the  beat  quality,  and  which 
was  proved  at  the  trial  to  be  very  bad.  Gevere  &  Co.  refiised  to 
receive  it,  and  sued  the  present  plaintiff.  He  notified  the 
defendants  to  famish  a  defense  to  the  action.  Gevers  &  Co. 
recovered,  and  it  was  contended  in  the  action  against  the  sub- 
agent,  that  the  measure  of  damages  was  the  amount  recovered  by 
Oevers  &  Oo.  in  the  former  suit,  with  the  costs  thereof.  Hie 
defendants  inueted  that  the  true  measnre  of  damages  was  either 
the  diff<»«nce  between  the  relative  prices  of  the  article  in  the 
Loudon  market,  or  between  the  relative  valaes  in  the  market  in 
Holland ;  bnt  the  court  held  that  the  measnre  of  relief  should  be 
the  damages  and  costs  recovered  in  the  fiiat  action  against  the 
plaintiff — the  plaintiff  undertaking  to  assign  the  tobacco  to  the 
defendifnts,  or  to  sell  it  and  account  to  the  defendants  for  the 
proceeds;  and  this  having  been  so  held  at  the  sittings,  a  rule 
for  a  new  tnal  was  refused,  {d)  And  on  the  analogous  cases 
of  warranties  and  sureties,  it  seems  very  rightly  decided. 
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TE5  UEASUItE  OF  DAMAGES  IN  REGARD  TO  COMMON  CARRIEBS 
UPOS  BILLS  OF  LADISa,  AND  ON  CONTRACra  OF  AF- 
FREIGHTMENT. 


The  xtlae  of  tlia  Article  at  the  pWe  of  deatin&lloii  fixea  tiie  m 

Cuei  czomiQed — Mode  of  anivlDg  U  the  Talue — Rule,  vrbett  aidt  u  brought  hy 
Carrier  on  breach  of  agreement  to  (omi^  frdght 


The  dass  of  cases  which  we  now  proceed  to  consider,  like  tboee  dis- 
cossed  in  the  last  chapter,  cannot  l>e  made  to  conform  to  the  line 
that  separates  otu*  forme  of  proceedings ;  as  the  actions  against 
common  carriers  may  be  framed  either  ex  eontraetu  upon  the 
breach  of  the  engagement,  or  ea  ddieto  open  the  violadon  of  the 
public  duty.  But  we  shall  find  t^at,  whether  the  action  be 
aesumpait  on  the  contract,  or  case  on  the  violatioa  of  du^,  the 
measure  of  damages  is  equally  a  qnestion  of  law,  and  as  mnch 
under  the  control  of  the  court  as  if  the  right  rested  in  agreement 
merely.  The  habilitieB  flowing  from  bills  <^  ladings  (1)  which  are 
express  contracts,  and  can  only  be  treated  as  sncb,  will  also  be 
examined  mider  this  head.  In  this  class,  however,  are  by  no 
means  included  those  cases  where  carriers  are  sned  for  injuries  to 
the  person  resulting  ^m  negligence.  In  these  no  recovery  can 
be  had,  unless  misconduct  on  the  defendant's  part  is  proved ;  and 
then,  although  there  be  no  express  malice  or  deliberate  intent  to 
injure,  still  the  law,  unable  to  fix  on  any  precise  rule  of  compen- 
sation, surrenders  the  matter  to  the  control  (£  the  jury,  subject 

(1)  In  oMa  of  a  ihipmant  of  good*  Qpoa  which  fMght  bM  beeo  paid  In  advanee, 
the  ntaal  olaoie  in  the  bill  of  lading  exempting  the  ihlp.oinier  from  lose  by  peiila 
of  tlie  sea,  doea  not  conclade  the  ihlpper  from  reeoTering  back  the  foil  amonnt  of  the 
freight  advanoed,  vbeo  by  tlie  danger*  of  the  lea  the  voyage  liaa  been  broken  op 
and  the  delivery  of  the  goode  preren  ted.     Phelpa  «.  WiUlanwoQ,  B  8m^.  {N.  Y.),  UTS. 
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alwayB  to  the  restriction  tliat  their  verdict  must  be  free  &om  cor- 
ruption, prejudice,  or  passion. 

As  a  general  rule,  where  goods  are  entmsted  to  a  carrier,  (1) 
and  they  are  not  delivered  according  to  the  contract,  the  value  of 
the  gooda  with  interest  thereon  from  the  daj  when  they  should 
have  been  delivered,  is  the  measure  of  damages,  (e)  (2)  But 
[356]  the  quration  at  once,  arises,  whether  that  value  is  to  be 
computed  at  the  place  where  delivered  to  the  carrier,  or  at 
the  place  of  destination.  We  have  seen  it  said  that,  in  cases  of 
illegal  capture  and  of  collision,  the  actual  damage  sustained  at 
the  time  and  place  of  the  injury  fixes  the  measore  of  dama- 
ges ;  if)  but  in  regard  to  carriers,  it  seems  to  be  well  settled  that 
the  analogy  of  this  rule  does  not  hold  good,  and  that  the  measure 
of  damages  is  the  value  of  the  goods  at  the  place  of  destination. 
This  sometimes  involves  an  inijuiry  into  foreign  markets,  and  will 
generally  include  the  profits  of  the  adventure ;  but  it  has  been 
rightly  held  that  nothing  less  will  satisfy  the  contract  (3)  It  is 
the  value  of  the  article  at  the  place  of  delivery,  that  the  plaintiff, 
relying  on  the  carrier,  has  lost ;  it  is  that  value  which  he  would 
have  received  if  the  contract  )iad  been  performed.  (4)  If  the 
goods  have  been  transported  by  the  carrier,  he  is  entitled  to 
deduct  his  fireight ;  but  if  he  do  not  perform  any  part  of  his  con- 
tract, then  the  difference  between  the  value  of  tiie  article  at  the 
place  of  sliipment  and  at  the  place  of  delivery,  famishes  the  mea- 
Bvire  of  damages,  deducting  in  this  case  also  the  freight  or  price 
of  carriage.    If,  however,  another  conveyance  can  be  found  by 

(.)  Lndwig  V.  M»yer,  6  WaUt  A  Ssrg.,  (/)  AKU,  at,  70,  ef  leq. 

48e;  Hand  v.  Baynei,!  tPAortoit,  204 ; 
.  He^ra  v.  Reed,  %  La.  Am.  JL,  tSS. 

(1)  Ai  to  the  liability  of  ezpren  companies,  see  Henfield  «.  Adams,  19  Bari., 
677. 

(%)  But  Id  an  aotloa  i^uin  a  railroad  otimpany  for  negligence  tn  traniporting 
plaintiff's  tlaTe,  whereby  he  eauaped  from  his  maAer'B  service,  the  jury  are  not  bound, 
as  la  oases  where  property  bu  been  destroyed,  to  give  damagee  to  the  tUi  value  of 
the  slave.    O'Xeall  «.  The  South  Carolina  RaUroad  Company,  a  RicK  {3.  C.)  JL,  MS. 

(8)  Sangamon  *  Morgan  R«ilroad  Company  ».  Henry,  H  Bt.,  146;  Bailey  v. 
Shaw.  4  Fo*L  {N.  K),  a97  ;  Ringgold  e.  Hayen,  1  Cat.,  108;  Price  v.  The  Steamriiip 
Uriel,  10  La.  Ahil.,  Hi ;  Shaw  o.  TBe  South  Carolina  Railroad  Company,  S  SicK  (A 
a)  L.,  462;  Nettles  v.  The  Same,  9  lb.,  iSi. 

.  (4)  And  if  by  acts  of  th«  carrier  the  plaintiff  Is  prevented  from  showing  the 
valne,  the  jary  may  allow  the  value  of  the  belt  quality  of  mch  gooda.  Bailey  b. 
Shaw,  *  FoA  (N.  H.),  897. 
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Qsiag  ordinary  care,  the  plaintiff  is  bound  to  do  so ;  and  in  such 
case,  the  meaaure  of  damages  will  be  merely  the  difference 
between  the  freight  or  price  of  carriage  agreed  on  with  the 
defendant  and  the  Bom  (if  greater)  which  the  plaintiff  has  been 
obliged  to  pay  others.  We  shall  best  understand  the  application 
of  these  rules  by  an  examination  of  the  adjudged  cases.  (1) 

In  an  action  of  aasampsit  (y)  against  the  defendants,  aa  ship 
owners,  for  not  delivering*  a  cargo  of  wheat  consigned  to  the 
plaintiffs,  the  cargo  reached  the  port  of  discharge,  bnt  was  not 
delivered,  and  the  price  of  the  cargo  at  the  time  it  reached  its 
port  of  destination  was  held  to  be  the  true  rnle  of  damages.  "  Ae 
between  the  parties  in  this  cause,"  said  Farke,  J.,  "  the  plaintiffs 
are  entitled  to  be  put  in  the  same  situation  as  they  would  have 
been  if  the  cargo  had  been  delivered  to  their  order  at  the  time 
when  it  waa  delivered  to  the  wrong  party ;  and  the  sum  it  would 
have  fetched  at  that  time  is  the  amount  of  the  loss  sustained 
by  non-performance  of  the  defendant's  contract."  In  New  [357] 
York,  the  same  rale  has  been  laid  down  in  an  action 
against  the  master  of  a  vessel,  where  the  goods  had  been  embezzled 
on  the  voyage  without  fraud  on  the  part  of  the  defendant ;  (A)  and 
this  language  was  held  as  to  interest :  "  The  question  of  interest 
depends  on  circamstances.  The  jury  may  give  interest  by  way 
of  damages,  in  cases  in  which  the  conduct  of  the  master  was 
improper.  Bnt  here  no  bad  conduct  is  to  be  imputed  to  him, 
and  interest  is  not  in  every  case  and  of  course  recoverable, 

(g)  Braaitv.Bowlhj.tBar*. S  JiloL.  SIS.  Se«  alto,  Smith  «.  BIoIiu^dd,  ■ 
ess.  Cainet,  S19.    See  aUo,  Elliott «.  Rouell, 

(A)  Wttkinaoii  •.  Laoghton,  9  J.  R.,       10  /.  R,  1. 

(1)  In  m  wtion  upon  «  eootrMt  of  kf&eightment,  irhloli  hM  been  TioUtad,  the 
meMDre  of  linage*  la  the  nluo  of  the  property  et  the  fJaoe  of  ihipment,  vlth 
intereat  tnta  tb&t  time,  onlesa  there  be  other  damages  oonnected  with  and  prozimate 
to  the  aoatraet  Jaekion  v.  The  JoUa  Smith,  S  McLtan't  O.  O.  if.,  404.  Bee  *1io  on 
thii  Bubjeot,  Jackson  «.  The  Juliana,  1  Ifaeb.  Adn.  B.,  61 ;  Sanger  «.  He  London, 
Ao,  Bailwa^  Company,  Zi Bng.  L.A  S.,  ISB. 

Where  gooda  were  damaged  daring  tr«n<porl«tion  oa  board  ahip,  and  were 
received  by  oonsigneee  npon  an  anderatanding  that  the  depreoiation  was  to  be  made 
good  to  them,  and  they  were  raid  at  snetion  by  the  eonugnaet,  bat  with  the  anent 
of  the  maiter, — Sdi,  that  for  the  pnrpoie  of  malting  a^jiutment  of  the  amount  dne 
from  the  Texel  for  the  injury,  the  sam  realiied  at  the  lale  should  be  regarded  as  the 
Tolae  of  the  goodi  in  their  damaged  state.  The  Columbni,  1  AbbotU  Adn.  R.,  S7 
Compare  Jellinghatu  «.  The  New  York  Insurance  Company,  4  Sand/.  (ilT.  T.),  IB. 

That  intereat  on  the  value  may  be  allowed,  bnt  not  betors'  oharg«fl,  see  Eyle  v. 
The  lAnrene  B^lroad  Oompany,  10  RicK  {8.  C),  L.,  Hi. 
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becBTise  tilie  amonnt  of  the  loss  is  anliqnid&ted,  aod  sounds  in 
damages  to  be  asaeeeed  by  the  jujy."  (1) 

So  in  another  case,  (i)  where  snit  was  brought  on  an  agree- 
ment to  cany  a  quanti^  of  aalt  from  Oswego  to  Queenston,  the 
difference  in  value  of  the  article  at  Oswego  and  at  Queenston  at 
the  time,  waa  held  the  tme  mie  of  damsges.  And  the  same  rale, 
with  the  same  modification  as  to  interest,  was  again  laid  down  bj 
the  same  court.  {J) 

In  Pennsylvania,  (i)  the  doctrine  of  the  State  of  New  York 
"has  been  affirmed.  It  was  an  action  on  the  case,  brought  to  re- 
cover damages  of  the  defendant  for  refusing  to  transport  wheat 
from  Pittsburgh  to  Philadelphia,  according  to  contract  He 
trane^ortalion  was  prevented  by  the  approaching  freezing  of  the 
canaL    The  defendant  contended  that  the  meaanre  of  damages 


.8 


(i)  Bracket  ».  M'Nalr,  14  J.  R.,  170. 
(»  Amory  ■.  M'Gregor,  16  /.  R.,  24 
See,  «l8o.  KdmlnBO*  V.  Baiter,  4  Baya., 
114.  Tbe  SapeHor  Coort  of  New  Tori, 
in  Wheeltrrielit  v.  Been,  3  HaU,  SBt, 
kgaiiut  the  dlweiitiiig  opinion  of  OaUej, 
J.,  adopted  a  diEFerent  rule.  It  was  an 
mUod  of  ooTenant  oa  aoharter  party,  by 
which  the  dereadant  had  eUpulated  that 
the  Champion  b)joiiM  perform  a  Toyage 
from  New  York .  to  Omoa  and  back. 
*  The  vassal  proved  nneea worthy,  pnt 
Into  Norfolk,  where  the  voyage  was  bro- 


itaking  than  at  IMr  tnvoiM  price)  reault- 
ing  from  t^e  sale,  waa  the  trae  rale  of 
dtunage*,  on  the  ground  that  tho'e  was 


DO  fanlt  or  fnad  on  tbe  part  of  the  de- 
fendant, and  that  the  ease  showed  only 
a  breach  of  the  implied  warranty  of  aea- 
worthineBB. 

The  previooi  oases,  as  ve  have  Men, 
do  not  go  OD  the  groond  of  /iniit  or 
frmtd  :  they  turn  limply  on  the  breach 
of  contract,  and  It  wonld  eeem  that  the 
rule  should  be  the  Same,  whether  the  de- 
fendant agrees  to  transport  the  goods  to 
their  place  of  detUnatlon,  or  that  hia 
ship  shall  do  It. 

An  early  case,  Smith  etoLt.  Rlchard- 
BOD,  8  CbiW  ilT.  Y.  T.  Ji.,  S19,  turned 
on  a  question  slightly  different;  but  it 
""ns  imperfectly  rej>orted,Bnd  itis  only 


(1 )  A  veseet  having  on  board  a  cargo  of  flonr  for  transportation,  oapuzed  at  her 
wharf  before  suling,  and  the  ea^o  was  much  damaged.  The  carriers  might  eadly 
have  communicated  wttb  the  ownere  of  Ihe  cargo,  and  soagbt  Instructions  as  to  the 
disposal  of  it ;  but  they  neglected  to  do  eo,  and  sold  the  cargo  npon  their  own  au- 
thority, at  auction;  after  which  the  veeeel  a^ed.and  indne  time  arrived  at  the  port 
of  delivery,  ffeld,  I.  That  the  ownere  of  the  cargo  were  entltJed  to  recover  the 
value  of  the  eargo  at  the  port  of  delivery,  deducting  ftelght  and  charges,  and  adding 
Intereet  on  the  balance,  3.  That  t1ie  valoe  of  the  cargo  should  be  computed  by  the 
market  price  it  the  port  of  delivery,  at  tbe  lime  of  tbe  arrival  of  the  vessel,  it  ap- 
pearing that,  except  for  the  acddcnt,  the  cargo  would  at  that  time,  in  the  ordinary 
conrse  of  things,  have  been  delivered ;  with  a  privilege,  however,  to  tbe  owner  to 
claim  (be  amount  realized  upon  the  sale  of  tiie  goods  ataucUon.  The  Jo^ua  Barker, 
1  Abbotts  Admr.  JR.,  216.  Bee  also.  The  Gold  Hunter,  1  Blalchf.  A  S.,  SOO,  where 
the  valne  of  the  goods  at  tbe  port  of  destinatdon,  at  the  Ume  when  the  goods  should 
have  been  delivered,  unfA  iniettit,  but  allowing  tbe  carrier's  chaiges,  was  held  to  be 
Ibe  measure  of  damages. 
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was  the  difTerence  between  the  price  agreed  on  for  the  freight, 
and  that  for  which  their  carriage  might  have  been  obtained 
by  others ;  and  the  court  said  that  this  wonld  he  the  role,  [858] 
if  the  plwntiff  eouid  have  obtained  another  conreyance.  (1) 
**  The  plaintiff  would  have  no  right,  by  his  own  negligence  or 
want  of  care  to  iacor  a  volnotary  loss  for  the  pnrpose  of  imposing 
it  on  the  defendant  as  a  penalty  for  the  breach  of  contract.  If,  ee 
ie  nsnally  the  case  here,  another  conveyance  conld  have  been 
obtained  for  this  wheat  before  the  canal  froze  np,  by  a  little  extra 
expense  and  the  delay  of  a  day  or  two,  he  wonld  have  no  right  to 
ctum  greater  damages  than  wonld  have  been  incnrred  by  snch 
extra  expenses  and  delay."  Bat  the  defendant  offering  no  snch 
proof,  the  tme  mle  of  damages  was  held  to  be,  the  difference 
between  the  valne  of  the  wheat  in  Fitteburgh,  with  the  freight 
added,  and  the  market  price  at  Philadelphia,  at  the  time  it  would 
have  arrived  there  if  carried  according  to  the  contract.  (S) 

In  a  case  on  the  MaaBacbusette  circuit,  {I)  where  e  libel  was 
filed  in  admiralty  against  vessel  and  master  for  not  delivering  a 
cargo  at  Yelasco,  the  vessel  airived'ont,  and  the  consignee  refna- 

(Q  Arthur  «f  oL  k  The  Sohr.  Cmdiu^  S  Story,  SI. 


(1)  Id  an  action  for  tlie  reftawl  hy  tbs  defntdant  to  perfonn  an  agreemeiit  to 
tnuupport  ooro  In  hli  ihlp,  at  a  oertain  pries,  tiie  plaintiff  la  entitled  to  recover  for 
hia  damage!  the  dlfferenoe  between  the  oontract  piioe  and  what  he  wonld  be  eom- 
pdled  to  pay  for  the  laine  lerriee.  And  when  a  refiual  to  perform  on  Uiepartof  a 
«ODtnctor  U  ihawn,  and  tt  U  pToved  that  the  price  of  tran^jortatlon  had  risen 
befbre  the  tlm«  the  ihip  M^ed,  the  pUinlifF  la  entitled  to  hit  damagea,  tneaaured  by 
(he  riie  In  the  prlee,  withont  proving  that  be  had  the  ooni  readj  to  ahip.  Ogden  v. 
Hanhall,  4  BtU.  (N.  T.).  i*0. 

(3)  Themaiter  of  avceiel  having  eontncted  for  the  treniportalion  ofa  cargo,  the 
performaiiM  of  the  oontntot  wa»  intermpted  while  the  lading  of  the  cargo  on  board 
was  going  on,  by  the  death  of  the  master,  and  afterwards  by  the  frecdog  up  of  the 
vesseL  The  owner  repudiated  the  oontraot,  and  refused  either  to  take  on  board  the 
reddae  of  the  cargo,  or  to  deliver  np  that  already  laden.  Stld,  I.  ^at  the  shipper 
oonld  recover  damages  for  the  valne  of  the  brick  laden  on  board  and  withheld  ;— 
for  the  eost  of  transporting  the  reddne  trota  bb  store-bouse  to  the  dock; — for  an; 
ilgnrtee  received  by  them  while  they  lay  there  awaiting  acceptance  by  the  owner 
oftheveesel; — and  for  the  difference  In  the  shipper's  disbvor.  If  any,  between  the 
eontroet  price  of  tranq>ortal]oD,  and  bli  actual  eipentea  Incurred  In  obtaining 
another  mode  of  eonveyance.  %  That  he  oould  not  reeover  againat  the  veasel  for 
Injiiriea  reedved  by  the  property  after  notice  of  the  owner's  rehaal  to  eomplete  the 
contract,  bnt  that  the  veesel  waa  chargeable  with  the  cost  of  transporttDgthe  portdwi 
of  eargo  left  behind,  to  ita  place  of  destination.    The  Flash,  I  Abbotti  AAk,  S.,  IIV. 
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ing'  to  receive  it,  the  master,  contraiy  to  his  doty,  carried  it  on  to 
New  Orleans.  It  was  held  that  the  libelants  were  entitled  to 
recover  the  actaal  valne  at  Yelasco  at  the  time  when  the  cargo 
Bhonld  have  been  landed  there,  dedncting  all  duties  and  charges^ 
and  the  frei^t  for  the  voyage,  as  if  the  cargo  had  been  duly 
landed ;  and  Mr.  Justice  Btoiy  said,  that  the  role  adopted  in  prize 
cases,  of  an  addition  of  ten  per  cent,  to  the  price  cost  of  the  cargo, 
did  not  apply  to  cases  like  the  present ;  that  mle  ordinarily  sap- 
posing  that  the  Tessel  has  been  captured  before  she  arrived  at  the 
port  of  destination,  and  the  court  making  the  prranmption  of  the 
additional  value  of  ten  per  cent,  in  odium  spoUaiorii.  (1) 

In  MaesachaBette,  it  has  been  intimated  that  where  a  package 
ie  delivered  to  a  common  carrier,  whose  liability  is  unlimited  by 
notice,  tbon^  the  party  delivering  is  not  obliged  to  state  its  valae 
unless  inquiry  is  made,  yet  if  on  inquiry  a  false  answer  be  given, 
or  any  concealment  or  deception  be  practiced,  the  carrierwill  not 

be  held  respon^ble  for  the  subsequent  accident,  {m) 
\  359  ]  In  the  same  State,  in  another  case,  it  was  agreed  by 
bill  of  lading,  that  th^net  pittceeds  of  cargo  at  the  port  of 
destination  shonld  be  pud  to  the  shippers  in  ninety  days  after  the 
return  of  the  vessel  to  her  home  port ;  the  diip  having  arrived 
out,  the  goods  were  sold,  and  the  proceeds  invrated  by  the  owners 
of  the  ship  on  their  own  account,  iu  return  cargo ;  the  ship  met 
with  disaster  and  injured  her  cargo  50  per  cent,  but  arrived  at 
her  home  port ;  and  it  was  held  that  the  shippers  were  entitled  to 
recover  the  whole  net  amount  for  which  the  adventure  was  sold 
in  the  foreign  port,  (n) 

"Where  the  plaintiff  complained  not  of  non-deliveiy,  bat  of 
delay  t>f  arrival,  (2)  and  in  consequence  of  the  delay  it  became 


(1)  S«e  the  Gold  HcDter,  1  BlaU/tf.  JbS^S<». 

(!)  Where  the  goods  are  only  deUjod,  and  *i»  offered  to  tlia  owner  kfUr  tlt« 
time  at  vhicl),  by  the  contnct,  the  earrier  tm  boand  to  deliTer,  the  owner  U  not 
entitled  to  reAue  to  reoeive  them  and  to  aaa  for  their  hll  valne ;  and  U  he  doei  lo 
he  can  only  recover,  In  the  abaence  of  apeotal  alroniDitaiioet,  an  lodemnlty  for  hi* 
Mtnal  lou.  Scovill  w.  Griffith,  %  Koil,  009.  Bnt  a  low  inenrred  by  plaintiff,  throogh 
a  &11  in  the  market,  oceurringbetTeen  the  time  when  the  properly  ahoold  have  been 
delivered  by  the  carrier  and  the  time  when  it  actually  wai,  li  on  dement  of  damage* 
t^  be  taken  into  aocoiint  among  other  facta.  Kent  e.  The  Hndeon  lUver  Rulniad  Com- 
pany, sa  Barb.  (If.  Y.),  218.    Compare,  howevw,  Wibert «.  The  Hew  York  it  £ri« 
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neceesaiy  to  rentoTe  the  goods  to  another  place  to  sell  them  it, 
was  conBidered  that  the  expenees  of  snch  removal  ware  rightly 
recoverable  ;  bat  the  qneEtion  of  such  neceseily  is  of  course  for 
the  jnry.  (o) 

Mode  qf  SgUmating  Yahte.  We  have  next  to  inqnire  in 
regard  to' the  mode  in  which  the  valne  of  the  article  shall  be 
arrived  at.  In  New  York,  (^)  where  case  was  brought  against  s 
carrier  for  delay  in  forwarding  Alpine  mulberry  trees,  in  conae* 
quence  of  which  a  portion  were  destroyed,  the  plaintiff  claimed 
as  his  damages,  the  market  valne  of  the  trees — four  ehillingB  each. 
The  defendant's  counsel  offered  to  prove  that,  from  subsequent 
experiments,  this  kind  of  tree  had  been  ascertuned  to  be  of  no 
Intrinsic  valne ;  that  die  valne  pot  on  them  when  the  injury 
occurred  was  factitiouB ;  and  that  if  as  much  had  been  known  of 
them  then  as  at  the  time  of  trial,  they  could  have  been  bought 

(a)  BUck  «.  B«zeii(lA]«.  1  SxcK  JUp.  (p)  Sodtli  •.  Griffith,  S  ma,  SSS.  (!) 


BaHroad  Compuif ,  IS  Sarb.  (if.  7.),  S6.  In  that  com,  it  iru  held  that  In  en  acUoD 
•gainst  a  ndlrotd  compuiy  fbr  negligence  Id  not  convejlDg  a  qnantltj  of  bntUr  to 
market  within  a  reuonable  tine,  the  pirinlUFi  eoald  not  reoorer,  as  damages,  the 
dJffeKDce  'between  tiie  price  of  butter  at  the  ttme  it  should  tuve  been  delivered^ 
and  ita  pric6  at  th«  time  when  the  bntter  tn  qncatian  wat  In  bet  delivered. 
^ils  latter  case  was  affirmed  on  appeal  to  Uie  Coert  of  Appeab,  on  the  |p«aud 
thut  there  had  been  no  failure  on  the  part  of  the  carriers  to  traniport  within  a 
reasonable  time,  l^e  court  forebore  to  express  anj  opinion  upon  the  question  of 
damages.  Tie  eonrt  also  forebore  to  eipreae  any  opinion  opon  this  point  In  Seovlfl 
«.  Griffith  (S  fant,,  500,)  where  it  was  incidentaUf  preamUi. 

As  to  the  eonveree  question  of  the  liability  of  the  fi'eSghter,  or  eonsignee,  fbr 
damages  for  delay  of  the  Teuel  while  tmladtDg,  it  smum  that  the  comifftut  eannot  be 
made  Hable  fbr  demnrrage,  where  there  is  In  the  eharter-party,  or  Ull  of  lading,  no 
express  agreement  or  atlpolatioa  In  respect  to  It,  or  in  respect  to  lay  dayik  But  the 
/reighlcr  is  liable  to  the  vessel  for  any  unnecessary  detention  In  loading  or  unloaiUng, 
although  no  express  eontreet  la  made  on  the  subject;  and  cotnpcnBatioii  for  such  de- 
tention may  be  recovered  under  the  name  of  demurrage.  Bpragne  v.  West,  I  Ai- 
hotti'  Adm.  JC.,  MS.  It  was  said,  however,inaeafleln  the  New  York  Supreme  Court, 
that  although  there  has  been  no  fecial  agreement  between  a  sUpper  of  goods  and 
the  master  of  a  vessel,  for  demurrage,  yet  if  the  vessel  Is  improperly  detained  an 
nnraaeonable  length  of  time  by  the  freighter,  or  eoiuiffiut,  the  owner  of  the  VMsel 
'  may  recover  damages.  In  the  nature  of  demunage,  for  such  detention.  That  was, 
however,  an  action  agidnst  the  freighter.  The  damages  In  these  eases  should  h» 
Hndted  to  eompenaation  for  the  time  the  vessel  was  actually  detained  by  the  con- 
dgnee  beyond  a  reasonable  time  fbr  the  discharge  of  her  cargo.  Ctendaniel  t>.  Tnek- 
orman,  11  Barb.,  184.    And  see  Sprague  «.  West,  I  AbboUi'  AAn.  R.,  M%. 

(S)  TheeaseofSmlthg.  Griffith,  S^f;,  833,  wat  approved  In  Kent  V.  The  Hudson 
Biv^  Railroad  Company,  8!  Smb.  (N.  7.),  STB. 
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for  one  cent  each.  He  farther  offered  to  prove,  that  Alpine  mnl- 
berr^  trees  were  not  -worth  cnltiTBdng  for  the  pnrpoee  of  raiBing 
silk- worms ;  that  those  in  qnestion  were  pnrchaaed  hj  the  plaintiff 
with  a  view  of  growing  aeedlings  for  sale,  and  that  they  were  (rf 
no  yalae  for  that  purpose  the  next  year  aiter  they  were  hooght. 
These  offers  were  overmled,  and  (notwithstanding  the  diflsenting 
opinion  of  Oowen,  J.)  the  Bapreme  Coort  held,  rightly.  ilfelBon} 
J.,  in  deliTering  ike  opinion  of  the  court  said, — 


[  8S0  ]  "  The  damages  BhouM  affbrd  the  plaintiff  kd  adequate  indemnity  for  the 
loas  suBUined  at  the  timt  Ae  injury  h^)pmed.  Aasnmii^  that  there  is 
DO  defect  in  the  qualiQr  of  the  artide,  the  ftir  test  of  ita  valve,  and  coiiseqaenti;^ 
of  the  loss  to  the  owner,  i>  its  price  at  tA«  time  in  U<  marist.  Hie  objectioD 
to  the  evidence  offered  in,  that  it  propoaag  to  Uke  into  conrideratioD  the  fluctua- 
tions of  the  market  valne  long  «u&M7u<nf  to  tJu  Ume  when  the  injur;  happened, 
thereby  making  the  measure  of  damage  to  depend  on  the  accidental  &I1  of  prices 
at  BOme  future  period,  which  might  or  might  not  occur,  and  if  it  did,  the  lOBS 
might  or  might  not  have  bllen  on  the  plaintiff,  as  for  aaght  the  court  or  jurj 
could  know  he  maj  have  parted  with  the  property  before  its  depreciation.'* 


The  general  role  that  we  have  noticed,  when  dificnssiDg  the 
Bnbject  of  agency,  applies  also  to  the  class  of  cases  which  we  are 
now  examining,  viz :  that  if  the  carrier  break  his  contract  or  dis- 
obey his  orders,  any  suhseqaent  lose  will  be  attributed  to  his  ille- 
gal act ;  but  it  is  still  competent  for  him  to  show  that  if  he  had 
performed  his'  contract  the  same  loss  wonld  have  resolted  to  his 
employer ;  and  in  such  a  case  the  verdict  will  be  for  nominal  dam- 
ages only. 

An  action  was  bronght  in  the  English  Common  Fleas,  gainst 
the  owner  of  a  ship  for  a  breach  of  an  agreement  that  she  should, 
with  all  convenient  speed,  after  diechar^g  her  cargo  at  Fly- 
mouth,  proceed  to  Liverpool  and  take  in  a  cargo  of  salt  for  Ter- 
ceira,  and  after  delivering  it,  ^onld  go  to  St.  Haloes  for  fruit. 
The  captain  refused  to  go  to  Terceira,  on  the  gronnd  that  that  port 
was  blockaded.  Bat  as  to  whether  it  was  an  effective  blockake 
or  not  there  was  much  contradictory  testimony.  Tindale,  0.  J., 
charged,  that  if  the  ship,  when  she  arrived  off  Terceira,  would 
have  been  prevented  from  entering  by  an  effective  blockade,  then 
it  would  be  a  case  for  nominal  damages  only.  Bnt  if  otherwise, 
or  if  by  waiting  a  reasonable  time  she  could  have  got  in,  the  jury 
shoold  not  confine  themselves  to  nominal  damages. 
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It  18  well  settled,  tliat  in  cases  of  negligeDce,  the  Babeeqaeat 
acceptance  of  the  goods  ia  no  bar  t»  an  action  for  injnrieB  Buch  as 
those  of  which  we  have  been  treating.  Kothing  bnt  a  release  or 
satisfaction  constitatee  such  a  bar.  Bnt  acceptance  may  be  given 
in  evidence  in  mitigation  of  danaages,  bo  as  to  limit  the  recovery 
to  the  actoal  loss  snatained  by  the  owner.  (^) 

An  interesting  qnestion  is  sometimes  presented,  where  [361] 
the  carrier  brings  Bnit  on  the  violation  of  an  agreement  to 
fnmieh  him  a  stipulated  quantity  of  freight.  (1)  And  here  the 
principle  applies  which  we  have  already  had  occasion  to  notice,  (r) 
that  the  party  plaintiff  is  bound  to  take  reasonable  measures  to 
reduce  the  amount  of  iujary  consequent  on  the  defendant's  de- 
&nlt ;  and  it  is  held  that  the  carrier  most  stand  ready  to  receive 
any  other  freight  that  is  offered,  and  thus,  as  far  as  is  reasonably 
practicable,  avoid  throwing  an  unnecessary  loss  on  the  party  in 
default.  (2)  .  Thns  in  Kew  York,  it  has  been  decided,  where  a 
party  contracts  to  load  a  ship  with  a  given  number  of  tons  at  a 
stipulated  price  and  fails  to  deliver  tii&  whole  quantity,  that  if 
goods  are  offered  by  a  third  person  to  be  shipped,  to  an  amount 
Bufficient  to  make  up  the  d^ciency,  though  at  a  reduced  rat^  of 
compensation,  but  still  at  current  prices,  the  owner  or  master  is 
bound  to  receive  such  goods,  and  place  to  the  credit  of  the  origi- 
nal charterer  the  net  earnings  of  the  Bubstitiit«d  cargo,  after 
makiog  all  reasonable  deductioua  resulting  from  the  circumstances 
of  the  case  ;  and  anch  is  the  English  rule.  («) 

(9)  atory  OD  Bailmmitt,  g  SB3  «.  Bo-v-  8m  these  cmm  dt«d  and  eonfirmed  In 

nuD  a.  Teat,  38    Wtnd.,  SOB.      Bajll*  s.  Coatigsn  v.  Mohkirk  and  Hndaon  B.  B. 

Tiaitr,4MoonitP.,l90.  6.G.,lBiBg.,  Co.,  i  Itenio,  HO.    Bee,  >lM>,tlieTeuoD- 

1C8.  Willooghby  •.  BaaUunue,  i  Bmrtk.  ing  of  Uieae  ouea  adopted  In  Arkanoa, 

S  Ora.,  821.  in  an  able  opinion  of  Boott,  J,,  m  to  a 

(r)^itf<,96;ind«eepo«t,Cli«p.XVli.,  'contrsot  for penonal  serrices.  Walworth 

BeaouMnent.  ■.  Pool,  4  Sigluh,  894.     AVboU  on  Ship- 

(()  Heokiber  K  HoCr«a,    S4    Wtml,  ping,  Part  It.,  eliap.  I.    Of  the  carriage 

*"■      "■■ x  Conutoek.  SI  WmtL,  of  goodi  in  msrolumt  ilupa,  and  oaaea 

u— •,_-,!.    ,,  n__.  „»»  there  oited. 


(1)  On  a  contract  to  fbmlA  freight  at  a  distant  port,  to  load  a  T«Mel  whieh  gOM 
to  the  port  bnt  dndi  Done,  and  ia  compelled  to  return  omptf,  the  meuors  of  dam- 
age* ii  the  eoDtraet  pric&    Bradls;  v.  Denton,  8  Wit.,  C6T. 

(3)  The  meaanra  of  damage*  against  a  charterer  who  r«fiUM  to  hmuh  a  cargo  ao- 
eordlng  to  hli  contract,  i«  the  ttipolated  priee,  dednoUng  the  net  eaminga  of  the 
TeMel  during  tho  timo  she  would  have  been  oeenided  in  the  charts',  Inolndlng  the 
1*7  daya    Ahbnrner  *.  Balehen,  8  8M.  (M  T.),  S<2';  Dean  n.  Bitter,  IB  Mo.,  183. 

Where  gvodt  are  moi^fiillf  taken  from  a  Teawl  bjr  the  sh^pw  before  the  aou- 
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In  a  case  {£)  that  came  up  to  the  Supreme  Oonrt  of  the  United 
States,  from  the  Pennflylvania  Circuit,  the  plaintiff'B  intestate 
agreed  to  deliver  for  the  defeodant  at  St.  Louis  by  a  certuu  time 
a  Unantity  of  army  Btoie^,  swppoaed  to  smomit  to  3,700  barrels, 
■which  the  defendaut  on  his  part  agreed  to  furnish  on  the  Ohio 
Biver ;  the  defendant  to  pay  a  certain  sum  per  barrel,  one  half  to 
be  paid  at  St.  Louis  and  the  other  half  at  Cincinnati,  with  a  mem- 
orandum '*  that  the  payment  to  be  made  at  Cincinnati  was  to  be 
made  in  the  paper  of  the  Miami  Exporting  Company,  or  its  eqaiv- 
alent."    The  defendant  did  not  furnish  the  whole  3,700  barrels ; 

and  the  plaintiff  brought  suit,  as  well  for  the  freight  of  the 
[363]  portion  foniished,  as  damages  for  the  non-deUvery  of  the 

remainder.  The  notes  of  the  Miami  Company  were  not 
worth  more  than  66  per  cent.    The  judge  who  tried  the  cause, 


"  Th«t  th«  pluntlff  could  not  recover  d&tii«gea,  according  to  the  nunAer  of 
ton*  the  boat  wis  capable  of  conbuning.  The  rule  of  Uw  In  cues  where  there 
bss  been  %  &i1ure  to  fiunioh  the  stipiil»ted  freight  wd  there  exists  no  cbuier 
psrtj,  is  for  the  Jury  to  take  all  the  circumstancea  Into  consideration,  itnd  to 
make  an  allowance  for  any  freight  which  the  master  has  it  In  his  power  to  trana- 
port  in  addition  to  that  whkh  was  fiiruished.  If  the  lading  should  not  be 
complete  without  the  delkult  of  the  master,  the  rule  Is  to  estimate  the  fre^ht 
by  means  of  an  average,  M  as  to  take  neither  the  greatest  posdble  freight  nor 
the  least ;  and  such  average  is  the  proper  measure  of  damages." 

And  that  as  to  the  paper  of  the  Miami  Exporting  Company, 
the  defendant  having  &iled  to  tender  to  the  plaintiff's  int^tate 
that  paper  or  its  equivalent,  the  plaintiff  was  entitled  to  recover 
the  amount  in  specie  with  interest.  The  Supreme  Court  reversed 
this  judgment,  on  the  grounds  that  the  defendant  had  ndt  stipu- 
lated to  futnish  any  precise  amount  of  freight,  and  that  the  specie 
value  of  the  notes  at  the  time  they  should  have  been  paid  was  the 

(0  RobluoQ  «.  Nobla'B  AdrnVt,  S  Feten,  ISI. 


mencement  of  die  rojage,  the  shlpovner  1»  cot  entitled  to  the  Btipolated  flight  as 
BQch,  bat  only  to  an  indemnitj  for  the  breach  of  contract  All  the  attendant  dr- 
enDutancet  should  be  laid  before  the  Jury,  to  enable  them  to  determine  what  will  ha 
an  indemnity.  If  the  carrier  hae  recnved  other  goods  In  place  of  thoM  withdrawn, 
orlf  by  diligence  he  might  hare  done  eo,  or  If  he  eoald  have  abandoned  the  con- 
templated voyage,  and  have  foand  other  employntent  for  his  vessel,  these  (bcI«  may 
be  ground  for  a  deduction  from  the  entire  som  stipulated  to  be  paid  as  freight 
Bidley  v.  Damon,  S  ffray  (Jfou.)  92. 
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rule  hj  \plucli  the  damages  sbonld  have  been  estimated,  (u) 
AgreementB  of  this  kind  are  Bometimes  broken,  on  the  other  hand, 
by  the  shipowner  refusing  to  receive  the  cargo  on  board.  In  a 
case  of  this  kind,  where  the  contract  was  to  take  on  board  a  ves- 
&el  a  cargo  of  wheat  at  a  certain  freight,  and  it  was  proved  that  the 
defendant  refiised  to  receive  the  wheat,  and  that  the  price  of 
freight  roee  threepence  per  bushel  between  the  date  of  the  agree- 
ment and  the  sdling  of  the  vessel,  it  was  held  that  the  difference 
between  the  price  agreed  apon  for  transporting  the  wheat  and 
that  for  which  its  carriage  might  have  been  obtained  hj  others  at 
the  time  when  the  ship  was  to  receive  it,  was  the  trne  measure  of 
damages.  It  was  insisted  that  the  shipper  was  bonnd  to  show 
affirmatively  that  he  had  a  cai^  of  the  kind  agreed  on  ready  for 
ghipment  at  the  time  fixed  by  Uie  contract,  or  that  he  eoold  only 
recover  nominal  dam^es ;  but  it  was  decided  that  this  was  not  ' 
■  7- WW 


(u)  Thia  etM,  thongb  it  rtkises  some  notea  payable  In  a  speclfia  artlcte,  it  Im- 

mportant   qaeatloni,   properlj    decides  tug  there  held,  tlut  if  U>e  qwoi&eartiol* 

nothing  u  to  the  amouDl  of  damagwi  is  not  tendered  the  partj  loMl  hii  prirt- 

bnt  it  maj  Im  noticed,  at  to  the  latter  lege  and  man  p«j  in  money.     Antt, 

poiat,  that  It  U  advene  to  the  dedaion*  SG8,  SSB. 

<a  the  court*  of  Hew  Tork  in  regard  to  (■)  Ogdeo  «.  Uatdtall,  4  Stld.,  MO. 


(l)It  Is  proper  to  mention  also,  In  eonneetion -witli  thli  ahapter,  tli«eaMaopDDtIi« 
meamre  of  damages  for  laQara  or  delay  to  transport  a  passenger. 

In  an  action  agaioBt  a  coounon  carrier  for  nnreatonable  delay  In  the  transports- 
tion  of  a  passenger,  plaintiff  is  only  entitled  (no  malice  or  fraud  bdng  shown)  to 
reooTerhigaotasl  damages.  Eiidenceof  the  rate  of  wages  earned  by  persons  of  plain- 
tiffs trade  at  the  plaoe  of  plaintiff's  destination,  during  the  period  of  the  delay.  Is 
admisdble  to  guide  the  jury  in  fixing  the  damages.  But  that  rata  of  wages  is  not 
the  measure  of  damagee.  The  Jury  are  to  oonslder  the  probabilities  that  jdalntifF 
wonid  have  obtained  em^oyiaeDt  immediately  upon  his  arrival,  and  that  it  would 
have  continued  daring  the  entire  period  covered  by  the  delay.  Tonng  «.  The  Pa- 
cific Mail  Steamship  Company,  1  Cai,,  1S8.  And  where  a  person  in  a  foreign  port 
contracted  with  the  master  of  a  vessel  Ibr  a  passage  to  this  couiitry,  and  paid  a  part 
of  the  passage-money  is  advaoee,  but  the  master  failed  to  fiilfill  Us  aontraet,it 
was  held  that  the  other  party  was  entitled  to  recover  the  sum  paid  in  advance,  the 
expenses  incurred  in  awaltliig  the  sailing  of  another  ship,  and  the  sum  paid  to  the 
second  veHel  for  a  passage  in  her.  The  Zanobia,  1  AhltatU  Aim.  £.  Ba  Bee  also 
xm  this  branch  of  the  subject,  Hamlin  v.  The  Qreat  Iforthem  JUlwaj  Co.,  tS  Sttg. 
L.±S.,  8SS ;  Porter  r.  The  Steamboat  New  England,  IT  Jfo.  8»0; 
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CHAPTER    XIV. 


OF  CERTAIN  SNOIAL  CONTRACTS,  AND   OF  THE  COMHON  LAW 
ACTION  OF  COVENANT. 


Cmm  ot  Contnwttttot  oonildered  in  tbe  prerions  ehapMr*— DMii»g«aon  AgreamenU 
for  forb«««iica— ContrMton  on  Poblio  Work»— JUwipproprWioa  of  Pledgee- 
Cue*  examiped — Forfutore  of  Btook  bj  Corpontioa — EofoMl  bj  Corpoimtion  to 
permit  tnuufet  ot  Stock — DMiiAge*  In  eoiti  by  Airigneee  of  Buiknipt* — Breach 
of  Ptod!^  of  UairUge — Action  of  Covenant — Cbart«r  PurU«* — Aadgomentc  of 


Wc  have  thus  ezamiiied  the  measnre  of  relief  in  tlie  prominent 
caaee  of  contract,  where  the  daoiaj^  are  in  no  way  liquidated  by 
the  parties.  Before  we  approach  the  conuderation  of  those  cases 
where  the  compensation  is  controlled  either  by  a  penalty  or  a 
more  precise  sdpulation,  we  have  yet  to  discnsa  the  qneetion  of 
Interest,  together  with  eome  contracts  not  embraced  in  the  fore- 
going divieions,  as  well  as  the  measure  of  damages  in  the  action 
of  covenant. 

Beserring  for  the  next  chapter  ihe  ezamination  of  the  subject 
of  Interest,  we  shall  here  discnss  some  particolar  contracts  not  in. 
eluded  in  onr  previons  classification,  and  shall  then  treat  of  those 
cases  which  are  exdusiTely  presented  in  tlie  common-law  action 
of  Covenant 

And  first,  of  contracts  for  forbearance.  Hiese  contracts  are 
often  entered  into  by  creditors  for  certain  considerations,  on  which 
they  forbear  to  parsne  their  debtor  during  a  given  time.  In  a 
case  of  this  kind  where  the  plsintifi*  had  recovered  judgment 
against  hu  debtor,  the  defendant,  in  consideration  tliat  the  plain- 
tiff would  forbear  to  sue  out  execution  for  a  certain  time,  agreed 
to  erect  a  bouse  and  lease  it  to  the  plaintiff;  such  erection  and 
lease  to  be  in  full  satisfaction  of  the  judgment  The  agreement 
not  being  performed,  it  was  held  t^t  the  value  of  the  house  was 
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the  measure  of  dsmagee,  and  not  the  difference  between 

the  amoont  of  the  judgment  and  value  of  the  honee.  (w)  [S64] 

There  is  another  class  of  casee  of  not  infrequent  occur- 
rence, to  which  incidental  reference  has  ahreadj  been  bad,  {x)  that 
of  contractors,  as  thej  aro  called,  or  parties  who  undertake  to  con- 
Btract  public  works  on  a  large  scale,  each  as  railroads,  canals,  or 
goveinment  buildings.  It  appears  to  be  settled  in  regard  to  this 
class  of  agreements,  that  the  contractor  is  entitled  to  recover  the 
profits  which  he  has  lost  by  the  default  of  the  other  party  to  the 
undertaking;  (1)  that  in  estimating  theee  profits,  his  snb-contracta 
are  not  to  be  taken  as  evidence  thereof ;  (2)  but  that  they  are  to  be 
amved  at  by  taking  the  market  rslne  at  the  time  of  ihe  breach, 
and  if  there  be  no  market  value,  then  by  a  minnte  inquiry  into 
the  cost  of  materials,  the  expense  of  transportation,  the  amount 
and  value  of  labor  required ;  and  the  opinions  of  witnesses  will 
not  be  received,  (y) 

Even  witii  these  data,  the  estimate  of  profits  must  be  somewhat 
conjectural ;  and  in  such  case  it  has  been  said  to  be  the  duty  of 
the  jury  not  to  assess  damages  rigorously,  bat  to  moderate  them 
80  as  to  make  allowance  for  any  partial  uncertainty  that  may 
exist  (z) 

Where  a  millwright  agreed  to  put  machinery  ipto  the  plain- 
tifTs  mHI  in  a  good  and  workmanlike  manner,  and  he  did  it  so 

(w)  BtFDtt  V.  FarUti,  16  31.  A  WttU.,  Kcover  the  proSU  vUcb  'he  would  hava 

M9.    Sm  EUison  «.  Dots,  B  Blaetf.,  OTl,  made,  where  he  brln^  his  aotion  for  a 

and  mj>ra,  30a  breaob  of  the  agreement,  wurecoKnlied.   , 

(r)  AnU,  SSe.  Clark  v.  The  Mayor,  4  Comttotk,  839 ; 

(y)  HaMertoil  «.  Mayor  Ot  BrooUvn,  7  BtatoQ  v.  Second  Mimidpality,  t  La.  Arm. 

.flifi,6£.    lAwrene^v.  Wifdwell, S^orA.  R.,  45.     la  Loo^oa,  a  cootract  mode 

B.  O.  R.,  4S8.    N.  7.  A  H.  B.  R.  Co,,  v.  by  a  partnenhlp  a«  nndertaken  for  the 

Story,  S  Barb.  3.  O.  B..  41S:    OUrk  *.  oonatraoUoa  of  a  railroad  will   be  oan- 

The  Mayor,  8  Barb.  B.  0.  R,  £88.    TUa  eeled  by  the  death  of  aay  of  the  parUea, 

eaie  was  reverted  by  tte  Court  of  Ap-  and  the  other  aontractiiig  party  i»  only 

peak,  OD  the  groand  that  when  the  oon-  boand  to  pa;  th«   Tatne  of  the  work 

tractor  elecU  to  oonetder  the  coDtraat  oa  already  dona,  and  that  of  the  materials 

readnded,  and  brlngnhta  action  for  work  already  prepared,  proportioDahly  to  the 

and  labor  geuerally,  he  cannot  reoover  price  agreed  on.    McCord  v.  The  Weit 

tor  profits  on  the  noeiecated  part  of  the  Feliciana  Company,  S  La.  Ann.  R.,  S8S. 

work ;  and  tbat  in  aoeh  a  oaae  the  mle  (i)  Senton   «.  Second  Municipality,  8 

of  damage*  la  the  actual  value  of  what  Lai  Aim.  A,  iS, 
has  been  done.    But  the  general  right  to 

(1)  In  inch  an  aoUon,  Uie  true  meaaure  li  tbe  Talue  of  the  pUnaffB  labor,  and 
the  proflti  he  oould  have  Iklrly  derived  from  the  labor  he  wu  prevented  &om  per- 
fermiDg.    Otumlngham  v.  Dwaey,  6  OaL,  19. 
(3)  BtMy  ■.  The  New  Tork  *  N«w  H»ran  Bail  Road  Co.,  1  SM  (JIT.  K),  8E. 
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nnskillfullj  that  the  same  was  of  little  or  no  valne,  and  the  plwi- 
tiff  loet  the  profit  aad  benefit  of  his  mill  for  a  long  space  of  time, 

and  waa  obliged  to  alter  the  machiQery, — the  plaintiff  was 
[365]  held  entitled  to  recover  Buch  additional  snm,  beyond  the 

expense  of  the  repairs,  as  the  mill  wonid  have  been  wordi 
to  him  if  the  defendant  had  fulfilled  bb  contract,  more  than  it  was 
worth  while  the  macbiner^r  was  ineufficient ;  and  tlie  opinions  of 
vitnesses  may  be  received.  I  Euppose  that  in  this  case  the  conrt 
meant  to  give  the  profits  of  working  the  mill,  (a) 

Pledget.  We  come  next  to  pledges.  Where  an  article  is 
pledged  for  a  specific  object,  and  the  pledgee  misappropriates  it 
in  violation  of  the  agreement,  the  remedy  famished  by  onr  law  ia 
either  in  an  action  of  assampeit  or  covenant,  according  as  the 
engagement  is  sealed  or  unsealed,  or  in  an  action  of  trover.  In 
either  case,  however,  the  question  turns  on  the  true  constnictioa 
of  the  contract.  In  an  early  case  in  New  York,  the  plaintiifs 
intestate  deposited  with  the  defendant  a  certain  depreciation 
note  on  the  29Ui  of  April,  1786,  of  the  nominal  value  of  $2,629, 
to  be  delivered  to  the  intestate  on  the  payment  of  $600  and  intei^ 
est  In  1788,  the  defendant  sold  the  note  for  the  best  price  he 
could  get,  leaving  a  small  balance  still  due  him.  In  1791  or 
1792,  the  intestate  died ;  and  the  plaintiff  as  his  administrt^r,  in 
1799,  went  to  the  defendant's  house  to  redeem,  but  was  prevented 
by  his  illness  from  seeing  him.  The  Supreme  Court  held  that  the 
defendant's  sale  was  unauthorized,  and  that  the  rule  of  damages 
was  the  value  of  the  certificate  at  the  time  of  the  application  to 
I  redeem.  It  would  seem,  from  the  language  of  the  opinion,  that 
the  note  had  risen  in  value  between  the  time  of  the  sale  and  that 
of  the  application.  It  was  innsted  in  this  case,  that  the  measure 
of  damages  was  a  mere  question  fi>r  th^  jury ;  but  Kent,  J.,  said, 
"  In  cases  where  there  is  a  criterion  for  an  accurate  computation, 
that  criterion  must  be  followed,  and  it  becomes  then  a  mle  of 
law.  I  have  no  doubt  the  rule  in  the  present  case  is  a  rule  of 
law,  and  the  only  examination  is  to  discover  it"  (J)  It  is  a 
matter  of  inquiry,  in  a  case  like  this,  whether  the  measure  of 
damages  should  be  the  valu^  at  the  time  of  convermon,  which 
in  Cortelyon  v.  Lansing,  would  have  been  the  price  realized 

(a)  Clifford  «.  lUcIiardaoa,  IB   Vtm.,  ton,  0  /.  R,  268,  ¥10,  it  h  Hid  by  Kent, 
fl2a  J.,  that  he  never  delirered  thla  oplition  ; 

(b)  CortelTon  «.  LuialnK,  i  O,   0.  in  bnt  It  hsi  been  rr«c|nenlly  reoi^Ued  m 
Mrror,  SOO  and  SIS.    In  B«tow  v.  Pn-  Uv ;  Gmrllek  k  iuna.  It  J.  JR.,  140. 
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at  Uie  time  of  the  irregnlar  sale;  or  the  valne  at  tibe  [366] 
time  of  the  offer  to  redeem ;  or  jet  again,  the  Talne  at 
the  time  of  trial.  These  queotionfl  we  have  already  considered,  (0) 
and  we  ehall  hare  to  ezamme  them  again  more,  fiilly  when  we 
come  to  treat  of  the  action  of  trover,  la  the  mean  time  it  may 
he  noticed,  that  when  the  mortgagee  of  real  or  personal  estate 
takes  the  thing  pledged  and  sells  it,  or  finally  converts  it  to  his 
own  use,  he  ia  held  to  be  paid  so  much  only  towards  his  deht  as 
the  thing  sold  for,  or  was  worth  at  the  time  of  the  conversion,  (d) 
These,  however,  are  not,  like  those  which  we  are  here  considering, 
casee  of  misappropriatiom 

In  HaseadiaBette,  («)  where  the  plaintiff  had  pledged  his 
brother's  note  as  secnrity  for  goods  to  the  defendant,  and  the 
goods  being  paid  for,  bat  the  note  not  being  deUvered'  up,  he 
brouf^t  assumpsit  on  the  implied  promise  contained  in  the  receipt, 
the  jury  found  a  verdict  for  the  plaintiff  for  the  fall  amount  of  the 
note;  and  the  Supreme  Coort  said,  "That  though  tJiey  were  not 
bound  to  give  him  the  nominal  amount  of  the  note,  yet  they  were 
at  liberty  to  do  it"  With  deference,  I  do  not  see  how  the  jury 
could  have  been  at  liberty  to  do  otherwise,  nor  what  different 
criterion  could  have  been  adopted.  It  was  certainly  no  case  for 
them  to  exercise  a  vague  discretion.  The  whole  amount  was  due, 
or  nothing.  (/) 

The  measure  of  damages  in  actions  brought  by  incorporated 
companies  against  atockholdeis,  upon  calls  made  for  payment  of 
stock,  furnishes  us  with  another  subject  of  inquiry.  (1)  Where 
the  defendant  subscribed  for  stock  which  had  herai  forfeited  by 
the  company,  it  has  been  held  in  New  York,  that  the  forfeitnre 
was  not  a  bar  to  the  action,  bnt  that  the  nominal  value  of  the 
stock  forfeited,  less  the  actual  cash  value  at  the  time  it  was  de- 

SAntt,  Vli,  a  tq.  (/)  IoKaMuihnHtt*,J*rvu  V.  Bogen, 

Globe  Ina.  Co.  v.  Lanring,  6  Coie^  IB  Jfau.,8S9,  proaDti  ui  intemtiiig  d«- 

8B0;   Landng  v.  Oo«let.   9   Ook..  tit;  eUonuto  Uie  meuBFe  of  damtgee  In 

Spencer  v.  Sin  of  UMtbrd,  4  Wmd.,  Uk«  Mu  of  miMppropriatioii  of  pledges, 

S81;  Ca»e  i.  Boushton,  11  Wend.,  lOB.  See  It  dt«d  with  Rpprobstiou  in  St«ftniB 

(<)  Thomu  >.  mtenum,  1  MtUi.,  SST.  *.  Hurdi,  4  Drnio,  il». 


(I)  A  [woiDiM  to  rabMribe  for  a  cerbdn  dmonnt  of  itock  in  a  plank-road  eom- 
pany,  to  indnce  the  •election  of  ft  partieular  route,  tf  accepted,  it  valid,  and  may  lie 
enforced.  The  meature  of  damages  k  tlie  difference  between  the  value  of  the  itoek 
ftt  the  time  of  trial,  and  the  unount  agreed  to  be  paid  for  it  Bh«y  ■.  Ebenaburg  A 
8n»qaeh»nna  Plankroad  Co.,  n  PtnK.  St.,  £61. 
25 
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clared  forfeited,  vaa  tbe  meamire  of  compffluation.  (g) 
[367]  AndunleaB  the  valae  of  the  stock  reachae.  the  whole  debt 

taA  iatereet,  (h)  the  |damtiff  miut  have  judgment  for  the 
halance. 

The  refiiBfll  of  corporstioiiB  to  permit  transfers  of  their  stock, 
presents  another  interesting  qnestiou.  In  Kew  York,  where  an 
action  was  hrooght  {*)  upon  refusal  ii£  a  bank  to  permit  a  traiiB- 
fer  of  stock  on  its  books,  the  jadge  charged  that  the  role  of  dam- 
ages was  the  highest  price  that  the  stock  bore  at  any  time  after 
the  demand  for  permissioD  to  transfer,  and  before  the  commence- 
ment  of  the  soiL  The  defendants  cont«ided  that  the  plaintifls 
should  recover  the  damages  actually  snstained,  and  which  they 
insisted  were  only  the  excess  of  price  in  the  market  over  the  par 
Talue  wiiich  might  have  been  realized  npon  a  sale  and  trsoBfer. 
Bat  the  Supreme  Coort  said, — 

"  This  asBnmee  the  plaintiff  to  be  Btill  the  owner  of  the  stock.  But  the  de- 
fendants have  denied  thia  ownenhip  alh^ether.  They  possessed  the  mesna  (^ 
pnvwtlng  its  ose  or  eajoyuMit,  ud  !f  the  pbuntiff  ehoold  now  recover  oolj  lh« 
ku  ocMBianed  hj  hia  inaUlitf  to  aell  in  the  iiMrkat,  the  raeuDr«  wonM  be  ob- 
tioubI;  incomplete.  We  ar*  not  to  assume,  in  the  absence  of  any  change  of 
intention  on  the  part  of  the  l>ank,  that  a  eocond  application  for  a  transTer  would 
be  more  successful  than  the  first,  tipoo  this  limited  measure  of  damages  the 
plaintiff  might  be  kept  in  continual  litigation  at  the  volition  of  the  defendauti^ 
or  be  driven  to  abandon  his  property."  ■ 

This  case  was  carried  np  to  the  Cionrt  of  Errors,  where  the 
judgment  was  af&rmed,  with  an  intimation  that,  perhaps  the  dam- 
ages should  hare  included  the  highest  price  to  the  day  of  trial.  {J) 
In  England  the  role  would  appear  the  same.  In  an  early  case,  a 
mandamus  to  compel  the  Bank  to  transfer  stock  was  refused  by 
Lord  Mansfield,  on  the  ground  that  an  action  wonld  lie  for  com- 
plete satisfaction  equivalent  to  specific  relief,  (k) 

In  Massachusetts  also,  it  has  been  held  that  the  value  of  the 
stock  at  the  time  of  the  demand  and  refasal  to  transfer,  a  the  true 
measure  of  damages.  (2)     The  rule  in  Massachusetts  and  in  New 

(;)  HerklmGT  Uan.   Co.  «.  Small,   31  nre  of  daraagM.    Comm.  Bank  of  Buffalo 

WctuL,  873.  v.  Kortright,  2S  Wend.,  848. 

(A)  ac,  SHUl,  1ST.  (k)  TheElngi.l1ieBankofBnglaDd, 

(i]  EoTtright  «.  Bufblo  Ccnunweial  DaitgUm,  528. 

Bank,ao  m>id.,n.  (1)  Gray  ».  PortUnd  Bank,  8  JfaM.  a, 

(})  The  chancellor,  howerer,  delirer-  8M;  Sargent  e.  Franklin  Ini  Co.,  8  Piei., 

ed  a  diBsentiiig  opinloD,  both  as  to  the  BO. 
right  of  the  plaintiff  and  aa  to  the  meaa- 
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York  ifl  the  some ;  bnt  it  ia  proper  to  notice  that,  in  the  one  [  S68  ] 
State,  the  analog^'  between  the  measure  of  compensation 
In  this  case  and  in  the  aotdon  of  trorer  is  preserved ;  whill  in  the 
other  the  analogy  of  the  rule  which  we  have  already  noticed,  (m) 
that  in  lalee  of  chattels,  -where  the  proper^  is  paid  for,  the 
hi^eet  valne  after  the  time  of  trial  shall  be  given,  is  entirely 
dier^arded.  This  principle  ia  based  ap<»i  the  idea,  that  the 
property  of  the  plaintiff  is  placed  beyond  his  control  by  the  act  of 
the  defendant ;  and  the  refusal  to  permit  s  transfer  of  stock  pre- 
sents a  very  similar  state  of  thiuga  in  thia  reapect, 

Suitt  hy  Attiyne«g  t}f  BarJantptt.  Interesting  qnestions  are 
often  presented  in  suits  by  assignees  seeking  to  enforce  contracts 
made  by  the  baoknipt.  In  a  cam  in  asaumpeit  in  the  English 
SJxcheqaer,  the  iaeta  were  that  Uie  bankrupt  had,  previonB  to  his 
bankruptcy,  delivered  to  the  defendant  a  bill  of  ezdumge  for 
£000,  which  he  promised  to  disconut,  retaining  £100  and  Uie  dis- 
count He  kept  the  bill,  however,  and  paid  nothing  to  the  bank- 
rupt. Ou  this  state  of  &cts,  the  jndge  who  tried  the  cause  told 
the  jnry  that  they  were  bonnd  to  give  the  £S00,  lees  the  £100 
and  the  discount.  An  effort  was  made  to  set  the  verdict  aaide, 
on  the  ground  that  the  cause  should  have  been  left  to  the  jury  at 
laige,  and  th^  the  judge  erred  in  telling  them,  aa  apoint  ef  Utw, 
that  the  stun  above  stated  was  the  meaenre  of  damages.  But  the 
charge  was  held  right,  and  the  court  said,  "  No  doubt  all  ques- 
tions of  damage  are,  strictly  speaking,  for  the  jury,  uid  however 
dear  and  plain  may  be  the  rule  of  law  ou  which  tiie  damages  are 
to  be  found,  the  act  of  finding  is  for  them.  But  tiiere  are  certain 
eetablished  rules  according  to  which  they  ought  to  find ;  and  here 
there  ia  a  clear  rale,  that  the  amount  which  would  have  been 
received  if  the  oonbact  had  been  kept  is  the  measure  of  damages 
if  the  contract  is  broken."  (n)  The  dedsion  is  important,  as  being 
one  of  that  large  class  of  cases  in  which  the  modem  determina- 
tion of  the  courts  to  reduca  the  subject  of  damages  to  settled 
roles  is  most  distinctly  visible. 

The  action  for  breach  of  promise  of  marriage,  as  has  been 
already  said,  (o)  though  nominally  au  action  founded  on  the 
breach  of  an  agreement,  presents  a  striking  exception  to 
the  general  rules  which  govern  contracts.    This  action  is  [369] 


(»)  Antt,  Sf  0.        H  Aldw  t.  E^tMey,  16  U.  Jc  W^,  V».       (a)  AiUe.  31B. 
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given  as  an  indemnitj  to  the  injured  party  for  tlie  loss  ehe 
has  sTiBtained,  and  has  been  always  held  to  embrace  the  injiuy  to 
the  fe^ings,  affections,  and  wonnded  pride,  as  irell  as  the  loas  of 
marriage,  (jf)  From  the  nature  of  the  case,  it  has  been  found 
imposnble  to  fix  the  amount  of  comp^isatioQ  bj  any  precise  role ; 
and,  as  in  tort,  the  measure  of  damages  is  a  qnestion  for  the  sooud 
discretion  of  the  jury  in  each  particalar  instance,  (;)  sabject,  of 
couise,  to  the  general  restriction  that  a  rerdict  inflaenced  by  pre- 
judice, passion,  or  corruption,  will  not  be  allowed  to  stand. 

Beyond  this  the  power  of  the  court  is  limited,  as  in  cases  of 
tort,  almost  exclofflvely  to  questions  arising  on  the  admissibility 
of  evidence  when  offered  by  way  of  enhancing  or  mitigating 
damages.  So  where  it  appears  that  the  promise  was  made  by 
the  defendant  with  a  view  to  seduce  the  plaintifF',  and  that  tiie 
defendant  thereby  did  in  fact  seduce  the  plaintiff,  Uiis  will  be 
allowed  to  go  to  the  Juiy  in  aggravation,  (r)  (1) 

So  also,  it  is  held  that  the  defendant  may  show  in  mitigation 
of  damages,  the  licentious  conduct  of  the  plaintiff,  and  her 
general  character  as  to  sobriety  or  virtne,  without  any  limitation 
of  time  whatever.  («) 

It  is  also  settled  that,  in  this  action,  diatdvti  conduct  on  the 
part  of  the  female  after  the  promise  (or  before  if  nnknown),  dis- 
charges the  contract  altogether.  Indeemt  condact  h^ore  the 
promise  if  nnknown  to  the  defendant,  or  a^ftor  the  promise,  goes 
in  mitigation  of  damages.  (Q  No  evidence  can  be  g^ven  of  any 
fact  having  a  tendency  to  aggravate  the  damages,  which  has 
occurred  after  the  commencement  of  the  suit  8b  in  an  action 
for  a  breach  of  promise,  an  indecent  and  insulting  letter  written 

{ji)  W«I1b  «.  Padgett,  B  Barl.  B.  0.  A,  tli«r«  the  hnpnwcr,  crael,  and  tndMrait 

SS«.  conduct  of  tbe  defendant  will  go  to  ag- 

( j)  SonthBrd  v.  Rexford,  S  CcMMtt.  164.  gnvatc  the  damsges.    Baldj  •.  Stratton, 

fr)  Panl*.  Fraur,  8  JfoM.,  78;  Oreen  11  Pmn.  A,  Sle. 
V.  Siwneer,  8  Mi-.,  S18;  Uill  v.  Haupin,  It)  JohnuiD  «.  CanIUng,  1  /.  C,  US. 

id,  sag;  Bnck  ■.  Strain.  9  Bihb.,  Ml;  (()  Boynton  v.  KelJog,  8  Matt.,  169; 

WhaleDii,  LAjnumSBfiKi/,  194;  WelU  Willardv.  Hone,  1  Cwm,  il ;  PaJmsr*. 

V.  Padgett,  8  Barb.  8.  G.  R.,  888.    The  Andrews.  7  Wend.,  148 ;  Irving  ■,  Green- 

contrety  ha«  be«n  held  In  Pennajlvaal*,  wood,  11  E.  C,  £,,411;  Capeharts.C«r- 

Veaver  «.  Baehert,  S  Bar.,  SO.     Bat  ia4iiie,  4  StroiAart,  48. 


(1)  WeUs  V.  Padgett,  S  Sorb.  (JT.  T.),  828 ;  King  v.  Kersey,  1  Ind.  40!  j  Tnbb« 
«.  VanKleek,  llA.,  448;  Coil  f.  WaUaoe,  i  Zabr.  (y.  J.),  i91 ;  Eoper  r.  CUj,  18 
Jtfo.,  888 ;  White  v.  Campbell,  18  Oratl.  ( Va.),  6^8. 
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by  defendant  to  the  plaintiff  after  suit  brought,  eannot  [370] 
be  proved.  («) 

In  regard  to  the  hire  of  slaveB,  it  has  been  held  in  Arkansae, 
SB  the  Talne  of  elare  hire  flnctnatee,  that  in  an  action  for  the  hire 
of  slavee  for  one  year  it  ia  erroneous  to  iostract  the  juty  that 
what  the  defendant  paid  the  year  previouB  is  the  correct  criterion 
<d  their  valae,  and  that  what  SQch  slaves  hired  for  during  the 
year  in  controTersy  would  be  the  measure  of  relief.  («)  Where 
slaves  are  hired  for  a  epecifio  time  and  die  within  the  period,'  bat 
without  fault  of  the  hirer,  the  better  opinion  seems  to  be  that  the 
hirer  is  only  liable  for  the  time  up  to  the  negro's  death,  (w)  though 
a  contrary  opinion  has  been  in  one  case  intimated. 

The  Common  Ltm  Adion  of  Coveruini.  Having  thus  dis- 
posed of  the  great  action  of  aaaumpeit,  we  now  turn  to  those 
cases  which  are  embraced  iu  that  of  covenant  This  is  the 
remedy  provided  by  oar  ancient  jurisprudence  for  the  recovery 
of  damages  upon  the  breach  of  a  covenant,  or  contract  under 
seal.  The  addition  of  a  seal  to  the  signature  of  the  contracting 
parties  is  pregnant  with  important  oonseqaences,  both  in  regard 
to  the  form  of  the  action,  and  in  many  instances  to  the  substantial 
rights  of  the  parties ;  but  it  has  no  effect  whatever  on  the  T^de  of 
damage^y  except  in  regard  to  that  class  of  cases  embracing  real 
covenants,  which  we  have  already  considered.  If  the  contract 
relate  to  peraonal  property,  f^e  measure  of  damages  is  the  same 
whether  it  be  sealed  or  unsealed,  and,  consequently,  whether  the 
remedy  he  by  covenant  or  assumpsit. 

The  qnestions,  therefore,  that  present  themselres  in  actions  of 
covenant,  are  usually  identical  with  those  which  we  have  been 
considering  in  aesampsit.    There  are  cases,  however,  com- 
ing np  in  itaa  form  of  action,  which  cannot  arise  in  any  [371] 
other,  inasmuch  as  the  inBtmments  out  of  which  they  grow 


(«)  Or««nl«af  k  McCollej.  14  y.  Jt..  (v)  AdsnuoD  «.  AdsmMD,  4  EnglUh, 

S04.     But  in  MdDQCioD,  irtierg  tha  child  SO. 

vu  barn  alUr  th«  KCtion  vM  eonnnenoed,  («)  Id  Tlrglnift,  Gaorga  ■.   Elliot,  3 

damages  were  given  for  the  eip«iue  con-  Hti^.  ds  Munf.,  B.     In  Korth  CaroUiMi, 

taqnent  thereon.     StUee  v.  Telford,  10  WiUiam*  *.  Holeomb,  \ir.C.L.R,  SflS. 

Wend.,  iii.     In  tiie  npe  ca«e,  however,  Id  South  Canllna,  B*:ot  ■.   Pamell,  2 

tlu  court  took  Into  view  what  wm  tha  BaUtg,  4S4 ;  and  in  Arbuuaa,  Collin*  v. 

direct  and  natural  runlt  of  the  illegal  Woodruff,  4  Englith,  itZ.    But  in  ICen- 

aet     In  the  other  it  excluded  the  cod-  tacky  they  have  held  the  owner  liable 

eideration  of  a  nev  tort  wholly  dlitloct  for  the  whole  term.    Harriaon  v.  Hur- 

aad  Independent  from  tha  origWl  oaou  rell,  B  Hon.,  SB* ;   Bedding  «.  Hall,  1 

of  action.  £tM.,  SSO. 
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are  always  executed  under  seal.  (1)     Sacb  are  asaignments  ot 
jadgmente,  charter  parties,  and  laaees  for  terms  of  years. 

In  the  case  of  an  asaignment  of  a  judgment  containing  a  war^ 
rantj  that  the  sum  specified  remained  due  and  unpaid,  when  in 
fact  no  jadgrnent  had  ever  been  entered  up,  the  Sapreme  Court 
of  New  York  held,  in  an  'action  of  covenant,  Hiat  the  measure  of 
damages  was  not  the  amount  recoro^  as  stated  in  the  asriga- 
ment  of  the  judgment,  bnt  the  amount  of  property  owned  bj  the 
judgment  debtor,  and  which  might  have  been  taken  in  ezecntion 
intermediate  the' time  of  assignment  and  the  commencement  of 
the  suit,  (a))  It  is  worthy  of  notice  here,  that  the  amonnt  of  eon- 
sideration  or  value  pud  did  not  appear  on  the  face  of  the  assiga- 
ment,  and  that  it  is  not  stated  in  the  report  whether  the  evidence 
in  regard  to  the  amonnt  of  property  owned  by  the  alleged  judg- 
ment debtor  came  from  the  plaintiff  or  defendant ;  although,  aa 
the  declaration  ia  stated  to  have  averred  that  the  plaintiff  had 
property  enough  to  satisfy  the  demand,  the  pleader  seems  to  have 
thought  that,  regularly,  it  should  have  come  from  the  plaintiff. 
It  would  eeem  tint,  primd/aeie,  either  &e  amonnt  appearing  to 
have  been  paid  for  ^e  judgment,  or  the  amonnt  recovered  by  it, 
sbonld  be  the  measure  of  damagee.  If  tii6  analogy  of  ccmvey- 
ances  of  real  estate  were  followed,  then  the  consideration  paid 
would  govern.  If  the  assignment  were  treated  as  a  chattel,  then 
the  price  paid  would  again  be  the  rule,  subject  to  the  plaintiff's 
right  to  show  that  the  whole  amount  could  have  been  recovered, 
and  then  for  its  value  beyond  the  price :  and  also  subject  to  the 
further  right  of  the  defendant  to  show  that,  owing  to  the  judg- 
ment debtor's  insolvency,  it  was  worthless.  If  the  analogy  in  the 
case  of  sheriff  were  ad<^ted,  then  the  amonnt  recovered  by  the 

(z)  JuucB  •.  BkU,  <  Com.,  SSS. 


(1)  In  a  grant  of  land  tticM  waa  ■  ooTenant  Aat  the  deTandaati  ihoiild  aink  upon 
the  demiaed  premiaea  a  ;^t  to  the  depth  of  180  yards  in  tearch  of  «oal,  and,  in  oaaa 
a  marketable  vda  should  be  reaabed,  pay  to  pMaUff  ;tl,500.  In  an  action  by 
pldntiff  for  brMoh  of  thlt  eovenant,  evidence  being  given  to  show  tbat  If  tlia 
defendants  bad  innk  the  pit,  marketable  «oal  migbt  have  been  fonnd,  it  was  held, 
that  the  pUnttif  was  entitled  to  more  than  nomtn^  damagea,  and  that  the  true 
measnre  of  damage  was  the  amount  which  he  had  lost  by  being  deprived  of  the 
opportunity  of  finding  markelable  coal.  Pell  *.  Shearman,  8S  £ng.  L.  A  K,  4S6. 
See  the  meanire  of  damages  nnder  the  He^oan  lawe,  in  ease  of  breach  of  oovenanV 
stated  in  Garrett  r.  G^es,  fl  Ttx.,  ISS. 
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jndgment  woDld  bd  the  primd  facie  meagnre,  subject  to  the  de- 
fendant's right  to  reduce  the  sam  by  showing  that,  owing  to  the 
judgment  debtor's  circnmstaiices,  its  whole  amoimt  could  not  be 
collected.  I  make  these  remarks  as  serving  to  illustrate  the  con- 
tradictions and  perplexity  that  pervade  the  whole  subject ; 
indeed,  we  are  sometimes  induced  to  eay,  with  Hubenu,  [872] 
*'  Valde  Ivhrica  est  hujus  rei  praxis,  et  tantum  non  aaiitra- 
ria."  (y) 

Charter  parties  also  being  nnder  seal,  are  to  be  included  under 
this  head ;  and  we  have  already  considered  the  measure  of  dama- 
ges in  actions  of  this  kind,  (e) 

Leases,  being  also  usually  sealed  inetmmenta,  generally  find 
their  appropriate  remedy  in  this  action ;  bat  the  meaaure  of 
damages  in  these  cases  has  been  already  partially  discussed  else- 
where, (a) 

Having  thna  examined  Ae  rules  ctf  damages  in  actions  on  con- 
tracts where  the  measnre  of  remuneration  is  not  fixed  by  the 
parties,  we  shall,  after  treating  of  the  subject  of  Litcrest,  turn  to 
those  cases  where,  either  by  a  penalty  or  by  a  more  precise  stipula- 
tion, the  parties  endeavor  to  determine  the  amonnt  of  compensa- 
tion whi(^  shall  be  recoverable  on  a  breach  of  the  agreement. 

(y>  Hnber  FniL  Jot.,  lib,  »,  tib  1,  (t)  Wheelvright  «.  Been,  2  Sail,  SS3 

ToL  lil,  S9.  uid  Sel.     Anit,  S71,  tJ  no. 

(a)  A%U,  BOI. 
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OP  INTKREST  WITH  EEFBRENCE  TO  DAMAGES. 


loterest  fint  gireh  In  Bnglud  b]r  Ststate — When  ftUoved  m  matter  of  Law — When 
by  the  Jury  In  their  discretion — Allowed  where  a  principal  sum  ia  to  be  patd  at 
a  fixed  time — Wliere  an  agreemvnt  can  be  inferred — Not  allowed  where  Ae  de- 
mand ia  imliqnldHted — Confilct  bstwcBn  Boglidi  aod  American  decisions — Hooey 
improperly  detained — CaahadTancea — Spe<^l  oases — Compound  latereat — Cash 
advances — Discretion  of  the  Jnry — In  TroTer  and  Trespass — Interest  on  Error — 
Od  Jodgment — Wben  Priodpal  has  been  pdd. 


Befobs  taking  leave  of  those  contracts  in  which  the  damages  are 
nnliqiiidated,  we  hare  to  examine  the  cases  in  which  Interest  is 
aUowed  as  damages.  We  have  already  seen  (2>)  that  in  actions 
brought  on  promifiea  to  pay  a  liquidated  snm  of  money,  as  on 
prouuBsoiy  notes  or  bills,  where  no  qneetion  arises  as  to  the  cnr- 
rency  or  rate  of  exchange,  the  rule  of  damages  is  fixed  and  arbi- 
trary, being  identical  with  the  rate  of  legal  interest  We  are 
now  considering  a  different  and  more  complex  class  of  agree- 
ments. In  these,  the  question  of  interest  often  depends  on  tiie 
trae  construction  of  the  contract,  or  the  just  inference  to  be  drawn 
irom  the  OTidence  as  to  the  intention  of  the  parties ;  and  when 
this  is  the  case,  it  does  not  properly  come  within  the  scope  of  thia 
treatise.  The  allowance  or  infliction  of  interest  often,  however, 
presents  itself  entirely  disconnected  &om  any  question  of  contract ; 
and  in  this  aspect  the  subject  cannot  be  omitted  in  any  work 
which  treats  of  compensation ;  for  it  is  to  be  observed  generally, 
to  use  the  language  of  Lord  Senyon,  (c)  "  that  where  interest  is 
intended  to  be  given,  it  forms  part  of  the  damages  asseased  by  the 

(fr)  AtUt,  Ch.  TIIL,  240.  («)  Lee  >.  lingard,  I  SatI,  401. 
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jniy,  or  by  thow  who  are  Bobetitated  in  tlieir  jJtee  hj  the  par- 
ties. ((2) 

He  flnbject  of  interest  is  sneceptible  of  a  very  clearly  [874  ] 
defined  dirisioii ;  Jtrgf^  where  it  can  be  claimed  as  a  ri^t, 
either  becaoee  there  is  an  ezpreea  contract  to  pay  it,  (1)  or  becaose 
it  is  recoTeiable  as  damages  which  the  par^  is  legally  homid 
to  pay  for  the  detention  of  money  or  property  improperly  with- 
held;(«)  (2)  seoond,  where  it  is  imposed  to  punish  negligent,  tor- 
tioQB,  or  frandnlent  conduct  In  the  first  case  it  is  recoverable 
as  matter  of  law.  In  the  second  case  it  rests  entirely  in  the 
pleasure  of  the  juiy. 

We  hare  already  had  occasion  to  notice  that  interest  was  oii- 
pnally  introduced  into  English  jurisprudence  by  statntory  provi- 
sion. (/)  "Before  the  atatnte  of  Henry  VIII.,"(^)  says  Lord 
Uanefield,(A)  "all  interest  on  money  lent  was  prohibited  by  the 
common  law,  as  it  ia  now  in  Soman  O&tholic  conntries."(t)  This 
statute  provided  that  none  should  take  for  any  loan  or  commodity 
above  the  rate  of  ten  pounds  for  one  hundred  pounds  for  one 
whole  year,  which  rate  was  reduced  to  five  per  cent  by  a  sabse- 
qnent  act.  (Jj 

(i)  Abd  u  myt  Hubenu,  "  Seplieaia  (i)  "nili  eoDolniloii,  uotwltlMtandtng  k 

•ri  pan  frima  Sttbriem  jt  unrif,  fiMfrvj  eontrarf  diotam  of  Lord  Hal«  [Hkrd, 

admodum  affltu  tttt  mmmd  mrtKDT  ofi-  B«p.,  4S0],  ii  srriTed  at  by  Hr.  Senator 

quoUu  irUMimmu*^  Hnber.  FneL  Jar.,  Speaaer,  in    hia    veiy  aUe    diMentiog 

ToL  iU,,  88,  8  Kt  opfalon  Id  Tb«  Bmm  GUm  Taetory  v, 

r<]  Abbott  a.  Wllmot,  iS  Farm.,  <tT.  Eeid,  S  Cavtn,  fiST  and  CM,  her«aftM 


W  Ab 


')  Anit,  Cbap.  VIIL,  Me.  eitcd. 

-  81  Hen.  Tin.,  o.  9.  (j)  IS  Aum^  rtat.  S,  «.  18. 

In  Lowe  •.  Waller,  Oouglatt,  tW 


(1)  In  an  ao^n  of  ^wofUiBn  fMrwif  upon  annnUquidaladeontnct,  the  Jury  oannot 
•ward  IntereA,  (o  nomiiu,  npon  the  amonnt  of  their  verdiot,  bat,  U  it  1>  taken  into 
bonildeTatiaii,  it  most  only  go  to  enhance  the  nim  awarded  a«  damagea.  Dottarv  k 
Bwinett,  S  AJdL  (A  O.)  L..  S&6.  Where  intorert  ii  comprehended  wltUn  the  tenna 
,  of  a  eontiBct,  It  la  not  add«d  by  way  of  iamagt*,  bnt  ia  a  nbatantlre  part  of  the 
debL  Hmnmel  f.  Brown,  M  Ptrat.  St.,  810.  Interert,  in  the  SUte  of  IllinoU,  In 
•etiona  pnrelj  se  coKiraciu  and  where  there  U  nothing  tortioni  in  the  oharacter  of 
the  indebtedneiB,  can  only  be  reeorared  in  the  oaaea  Bp«eifled  by  atatnte,  or  where 
there  haa  been  an  exprei*  pronriM  to  pay  interest,  or  where  a  promlae  can  be  inferred 
front  elrontnUacces,  from  Aepartionlarmode  of  dealing  adapted  by  the  parties,  i»the 
anga  of  the  tnde  In  whioli  they  dealt.  Bammli  •.  Clark,  18  JU.,  B44 ;  Hitt  v.  Allen, 
A.,  BBS. 

(8)  Id  New  Hampihtre  interest  It  reeovenble  npon  the  ftmonst  of  an  inanranee 
policy  wrongfully  withheld.  The  Swampaoot  Hacfalne  Co.  v.  Partridge,  t  Fatt, ,  889 ; 
■e«  riso,  as  to  the  reooreiT  of  interest  wher«  money  Is  wllhhdd  wrongAilly,  WUt- 
wwth  «.  Hart,  U  AUl,  SiS. 
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Wliere  s  principal  snm  is  to  be  paid  at  s  specific  time,  tlie 
English  lav  has  always  since  the  passage  of  this  act,  implied  an 
agreement  to  nake  good  the  loss  arising  from  a  de&nlt,  by  the 
payment  of  interest.  ^Diis  was  expreedy  said,  (£)  by  Lord  Mans- 
field, in  an  early  case. 

"  WbcM  ammy  Is  iiuule  pft7»U«  by  aa  tgnemvat  between  paitiea,  iod  « 
Omt  pvva  6u  the  payment  oT  it,  tbia  is  a  contnet  tcfaf/  t&«  iN«n«|r  at  a  fwM 
tJDM,  and  to  pan  inUrftfor  it  from  Vu  given  day  incateqf/aHurtqfpa^fmeiU 
at  that  day.  Go  that  the  action  ig,  in  effect,  brought  to  obtain  a  specific  pei^ 
fbrmanco  of  the  contract  For  pecuniary  damages,  as  upon  a  contract  for  the 
payment  of  money,  are  from  the  nature  of  the  thing,  a  apedflc  perfbnnance,  and 
ttw  n3ie(  is  deibotiTe  so  fiur  as  alt  tfae  money  is  not  paid." 

[875]  And  Lord  "ninrlaw  said,  (i)  "AUcontraeta  to  pay  nn- 
donbtedly  gire  a  right  to  interest  from  the  time  when  the 
principal  ought  to  be  paid."  This  language  has  been  cited  with 
approbation  in  this  conntry.  (m)  In  those  cases  the  interest  com- 
puted at  the  legal  rate,  becomes  the  fixed  measare  of  damages,  to 
whidi  the  plaintiff  10  entitled  as  of  right,  as  on  a  bill  (I)  or  not« 
for  instance,  the  reftisal  of  which  wonld  be  error,  and  no  more 
than  which  can  be' recovered,  (n)  Lord  Mansfield  extended  the 
principle  further  than  it  had  been  carried  before  his  time,  holding 
that  in  snch  actions  interest  should  be  computed  to  the  time  of 
the  verdict,  instead  of,  as  had  been  previously  practiced,  to  tiM 
commencement  of  the  snit  (o) 

But  where  money  is  due,  without  any  definite  time  of  pay- 
ment, (3)  and  there  is  no  contract,  express  or  implied,  that  interest 
shall  be  paid,  the  English  rule,  independent  of  statute,  is,  that  it 


audi' 


Bobinton  «.  Bland,  %  B«rr.,  lOTT  (a)  Bobinion  *.  Bland,  1  Burr.,  10TT, 

_       DM  (ITeO).  1088.    In  THev  York,  Interert  acsnilng 

(J)  Boddam  tL  lUley,  1  Bra.  O.  C.  %.  In  oaaee  of  contnet,  rabuqcent  to  the 

(m)Williani(ii.5heiinan,T  IPimd,  109.  verdict,  U  tai«d  «ith  (he  ooata,  bnt  not 

(fi}.<jn«,  MS;  <!»((,  of  Bilb  and  Notes,  In  csaee  of  tort     2  R,  3„  804.  g  9.    Hen-* 

Ua  ning  I.  Van  Tfne,  19  Wmdtll,  101. 

(1)  If  aUllof  azahange,aa  thefkee  of  which  no  intareet  li  reserved,  li  drawn  In 
one  country  payable  in  another,  the  drawer  ia  liable  on  iti  dldumM  to  pay  a«  dam- 
age* interest  at  the  onrrent  rate  in  the  coantry  where  the  bill  was  drawn.  Qibbe  >. 
Fremont,  S  Exch.  26 ;  B.  C,  SO  Eng.  L.  A  E.,  t&S, 

(S)  Upon  a  bond  conditioned  for  the  payment  of  a  mm  of  money,  where  no  time 
was  mentioned  for  the  payment,  and  it  was  not  even  Aated  to  be  payable  on  demand, 
and  nothing  wai  laid  about  Interest,  it  was  held  that  interest  was  payable  from  the 
date  of  the  bond    Furdy  v.  Phillips,  1  iTara.  (If.  T.)  100. 
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cannot  be  claimed.  Li  the  Oommon  Pleas,  (p)  it  wae  early  said? 
that  in  an  action  fw  money  had  and  received,  the  plaintiff  could 
recover  nothing  bat  the  net  earn,  without  interest  In  the  King's 
Bench,  (g)  Lord  EUenboron^  «aid,  "  Lord  Mansfield  eat  here  for 
upwards  of  thirty  yean,  Lord  Kenybn  for  above  thirteen  years,  and 
I  hove  now  Mt  here  for  more  than  nine  yean ;  and  daring  this  long 
coarse  of  time,  no  case  has  oocorred,  where,  npon  a  mere  simple 
contnet  cf  lending,  without  aa  agreement  for  payment  of  the 
principal  at  a  certain  time,  or  tor  interest  to  ran  immediately,  or 
under  special  circamstances  from  whence  a  contract  for  interest  was 
to  be  inleired,  interest  has  ever  been  given."  The  interest  here 
claimed,  waa  on  money  lent,  (r)  In  a  snbeeqnent  case,  (s)  Abbott, 
O.  J.,  said,  **  It  is  now  establidied  as  a  general  principle,  that  inter- 
est is  allowed  by  law  only  npon  mercantile  securities,  or  in 
those  cases  where  there  has  been  an  express  promise  to  pay  [376  ] 
interest,  or  where  snch  promise  is  implied  from  the  usage  . 
of  trade  or  other  drcomstanoeB."  The  rule  here  l^d  down  has 
been  as  we  shall  see,  a  good  deal  modified  in  this  conntry ;  but 
the  English  courts  have  adhered  to  the  doctrine  with  considerable 
rigor.  Thus  they  have  reftued  interest  where  property  has  been 
unjostly  detained,  or  payment  improperly  refased,  even  in  cases 
of  fraud ;  Lord  EUenbtuxiugh  {t)  saying,  diat  tlie  fraud  did  not 
take  this  case  out  of  the  rale  which  he  bod  previously  laid  down,  (u) 
that  there  must  be  an  agreement,  express  or  implied ;  and  the 
same  principle  was  afterwards  adhered  to.  (v) 


(s)  Walker  v.  ConMAble,  1  Bot.  Jt 
P^.,  lOS,  and  TappcndeB  «.  BudaU,  1 
M.  dl  P.,  412. 

(o)   Calton  *.   Bmag,   1«  Satt,   %U 

(r)  See,   mlM>,  Anott    ■.   Bedbm,   I 


US. 


I,  Sai^emt,  t  S.  i  Ont., 

(0  Oockford  «.  WlDter,  1  Omnp..  1S9. 
(v)  De  HKTilluid   V.  Bowerbauk,   1 

(b)  BemalM  v.  FnUar,  S  Camp.,  496. 
^le  Engliah  coarU  do  not  appMr  to 
Lave  In  asj  tray  d<pait«d  from  the  rule 
of  Bernalca  v.  Chiller,  and  De  HaiiUand 
•.  BoTerbanli;  aee  Fmhling  «.  Si^broe- 
der.  8  Birtg.  Jf.  C,  77 ;  but  in  a  large 
ditu  of  CAaM  a  dSffeKBt  rnle  has  b«sa 
InlfodgMd  by  itatBta.  The  8  and  4 
WU1.  IV.,  e.  43,  S8,  daclarei,  "  tbat  upon 
all  debt!  or  tumi  carton,  payable  at  ■ 
eerti^u  time,  or  oth«rwUe,  tna  Jury  on 


tbe  trial  of  amy  tMse,  or  on  any  Inqoiil- 
lioo  of  damage^  m^  t^  lA<ji  tnali  uilnk 
fit,  allow  Inter^  to  llie  creditor,  at  a 
rate  uol  exevedlnK  &«  onrrent  rate  of 
Intemt  from  die  tlms  whes  Bald  debUor 
mms  were  payable,  if  «uch  debts  oraoini 
bo  payable  by  virtue  of  some  vrittenin- 
■trument  at  a  oert^n  time,  or  if  payabia 
otbenrifte,  then  from  the  time  when  de- 
mand of  payment  aball  have  been  made 
In  writing,  ao  a*  each  demand  ibAll  eira 
notice  to  the  debtor  that  iutereat  will  be 
olaimed  IWim  the  date  of  lacb  demand 
nntU  the  time  of  payment,  provided  that 
tntereat  eball  be  payable  in  all  caaca  In 
which  It  1b  now  payable  in  kw."  Xhli 
■tatatorv  reguIaUon  recognizea  the  liard- 
ahip  of  the  ^d  rule,  bnt  leavea  the  mat- 
ter in  great  nnsertainty,  the  whole  thing 
being  glvan  to  the  dlacretlonof  a  jury  in 
the  Hrticulu  case.  Ai  to  ttils  itatnte, 
■ee  Davie  v.  Smyth,  S  Afan.  il  Wtt.,  RS9, 
an  action  of  debt  for  goodt  sold  and  d»- 
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But  a  Boretj  vho  ia  indenmlfied  agiunet  all  loss  bj  his  prin- 
cipal, and  who  ie  compelled  to  paj  the  debt  of  his  priscipal,  is 
entitled  to  interest  on  the  amonnt  bo  paid,  thon^  interest  was 
not  expreesly  mentioned  in  the  contract  between  them,  and  though 
there  was  not  any  demand  of  intereet,  and  thongh  the  claim  in  re- 
Bpect  thereof  was  not  made  till  many  years  i^ter  payment,  (w)  (1) 

It  is  well  settled  in  the  tTnited  States,  that  an  agreement  to 
pay  interest  may  be  inferred  from  usage.  Thus,  in  New  York,  (a) 
interest  has  been  allowed  on  the  account  of  a  fbrwarding  mer- 
chant, on  the  ground  of  a  nnivGrsal  custom  to  charge  in- 
[377]  terest  on  sach  accooDts,  the  caatom  being  known  to  the 
defendant;  and  Savage,  O.  J.,  said,  "Interest  is  always 
properly  cbaigeable  when  there  is  either  an  express  or  an  im- 
plied agreement  to  pay  it"  (y) 

It  is  also  a  general  rule,  that  interest  is  not  recoverable  on  nn- 
liquidated  demands.  (2)  In  (s)  an  action  for  not  delivering  teas 
according  to  agreement,  Judge  Washington,  at  nisi  priiis,  said, 
"  It  is  not  agreeable  to  legal  principles  to  allow  intereet  on  nn- 
liqnidated  or  contested  cldms  in  damages."  "  The  rule  is  well 
settled,"  says  Parker,  J.,  in  &e  Supreme  Court  of  New  York, 
"  that  intereet  is  not  recoverable  on  mnning  or  nnliquidated  ac- 
oonnts,  nnlees  there  is  an  agreement,  either  express  or  implied,  to 
pay  interest"  (a)    So  in  Maasachosetts,  it  is  said,  "  that  interest 

Ilvered.  It  wu  found  that  the  defend- 
ant had  agreed,  at  the  time  of  the  eoQ- 
traet.  to  give  a  bill  or  note  far  the  priae. 
The  jury  gave  iaterert,  and  it  was  held 
right  And  lee,  alw,  Huper  v.  Wil- 
UuD^  4  Q.  B.,  31S. 

(k>)  Petre  0.  Danoomhe,  IS  /«-.,  ge.  A,  4G.    Trotter  ■.  Qraot,  S  Wtitd.,  418. 

(z)  Meeeh  •.  Snith,  7  Wt»d.,  816.  Wood  «.   Ulckok,  S    Wmd.,  BOl.     Me- 

Kid^«.I>iwlop,  4AV&.&  a  Jt.,». 


(t)  And  «e«  Petre  >.  Ihtnicombe,  S  Lovmdu  M.  A  P.  Pr.  Oat.,  fllS. 

(2)  Holmes  «  HanHn.  17  Barb.  {y.  T.),  454.  Bnt  Me  Fitch  v.  LiTlnprton,  4 
Ban^.  {If.  ¥1),  492.  Where  a  party  eontraeting  to  fUmiih  labor  and  matenali,  haa 
oompletely  fulfillad  the  oontraat  on  hi*  partindneUnie,halieQtitled  toreoover,  ina 
■ait  for  the  compeneatlonetipnlatedbyUiecontraQt,  interest  on  the  amonnt  due  Mm, 
at  least  from  the  commencement  of  die  intt.  Bnt  where,  In  inch  ease,  the  right  of 
the  party  to  recover  hla  oompanaation  under  the  eontraot  is  doabtfnl,  and  contested 
OD  reoeonable  groonda,  and  th«  amoiiDt  due  him  requiree  to  be  adjorted  by  Uie  pro- 
ceedings in  the  suit,  interest  Is  only  reeoreraUe  after  the  right  of  the  party  to 
reoover,  and  the  amount  othis  recoTery,  hare  been  determined.     Hie  Isaac  Newton, 
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cannot  be  recovered  upon  an  open  and  nmning  accomtt  for  work 
and  labor,  goods  sold,  and  the  like,  onleBS  there  is  aome  contract  ' 
to  pay  interest,  or  some  usage,  aa  in  the  case  of  the  coBtom  of 
merchants,  from  which  a  contract  m&j  be  inferred."  {b)  (1)  And 
so  also  in  Texas,  interest  is  denied  on  an  open  accoimt  (c)  (2)  So, 
in  an  action  on  a  policy  of  insorance,  if  the  preliminary  proofi 
are  so  rague  that  the  daim  cannot  be  compnted,  interest  la  not 
allowable.  ((2)  On  the  other  hand,  on  liquidated  amoonta,  inte- 
rest is  recoverable ;  (S)  as,  when  acconnts  are  stated  between  the 
parties,  or  rendered,  and  not  diaaentad  from,  (e) 

We  hare  aeen  above,  that  in  England,  interest  has  been  refds- 
ed,  even  where  fraud  is  practiced  by  the  defendant ;  (/)  bat  this 
is  not  the  American  role.  In  an  early  case,  the  English  cases 
w«e  reviewed  at  length  by  the  Sapreme  Court  of  the  State 
of  New  Yoik,  and  their  principle  was  disi^proved  of. 
When  money  is  reo^ved  by  a  party  who  improperiy  de-  [378] 
tains  it,  or  ocniTerts  it  to  his  own  use,  he  mnst  widi  ns  pay 
interest.  (^)  Bo  when  money  has  been  improperiy  witMeld  by  a 
pnblic  ofiScer,  as  where  a  sheriff  retains  money  after  the  retom 
day  of  the  execntion,  he  is  liable  for  interest.  (A)    So  a  party 

(i)  Hnnt  «.  NeTsn,    IS   Piei.,   60a  ths  Jury  way  giro  it  If  they  think  pro- 

QoBr.  Inhftb.  of  Eehobotb,  >  Owft.,  47S.  par.     Aitoa.,  1  /.  S.,  SIG, 

(<r)  Cload  «.  Smith,  1  TWt,  lOS.  («)  WaldflQ  *.  Sherburne,  1 5  /.  A,  4W. 

(^SU'LoDghUn*.  WMhiBftoB lu Col,  l/)Antt,l9a. 

f  8  WmiL,  616.    But  in  mi  mH;  case,  it  (^)  Peopl«  v.   0)ulieri«,  9   /.   B.,  71. 

WM  held,  that  thongh  interett  U  not  Lynch  >.  De  Tlar,  S  J.  0.,  SOS. 

ttrietij  Moorerablc  u  «r  right  OB  •  pu^  (A)aUngeriuid>.  Sweat,  IS  J.  A,  SGS. 


till  kM  under  a  poli<7  of  inMRtno«,  itUl      Cruie  •.  Djgert,  4  Wind..  S7B. 


(t)  In  Neir  HampaUM,  vheMgoodiare  »Id  and  denTerod,  and  the  time  of  pay- 
ment la  agreed  on  by  th«  p«nl«*,  interast  it  reooTerabU  from  the  period  k  fiz«4  by 
iray  of  damage^  lot  (h«  wiongtBl  deUntion  of  (h«  money  after  Uiat  tim«k  And 
wfaere  no  tine  of  payment  ia  llxad,  bnt  a  demand  of  payment  U  made,  intenat  i* 
reeoTerable  from  the  time  of  the  demand,  ^e  Nationd  lAnoen  ■,  Loraring,  10 
FMt.  (Jf.  H),  611. 

In  lUinoia,  InterMt  b  not  allowed  upon  an  aeaonnt,  noleM  Uiere  ti  Dnreaaonable 
and  TezaUou)  delay  in  the  payment  of  the  money.  Aldrich  «.  Doabam,  1 S  Bl.,  408. 
A  delay  from  October  to  Deoomber  va*  bald  not  to  be  nnreawnable,  in  MoCormiek  *. 
£1^00.  A.,  S04. 

(a)  Oammage  %.  Alanndw,  14  Ttt..  414 

(S)  Interait  !•  iMOvaraUe  npon  all  Uqnldated  demand! ;  upon  \xmds,  notaa,  bllle 
of  euhange,  and  aaooaDta  rtated.  A  Judgment  le  a  liquidated  demand,  thongh  it  be 
rendered  in  a  foreign  oonrl  A  ma  ocrtalii,  a  fixed  time  of  payment,  and  the  psr- 
tiei  by  whom  and  to  whom  paymaot  is  to  be  made — theM  are  the  eaaanldala  of  ■ 
Uqaidated  demand.    HdMn  a.  Felder,  T  BieK  (B.  C),  Sq.,  191). 
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recdtviiig  money  belon^ng  to  aitodier,  and  refnung  to  pay  it  over, 
is  chargeable  vkb  inteieet,  although  be  bas  a  setoff  and  the  pre- 
ciee  amoiuit  due  from  bim  ia  not  bqoidated  preriosB  to  the  oom- 
mencem^it  of  tbe  aoit.  {*) 

So  in  Yennont,  wbwe  the  defendant  bad  made  a  gmei  and 
fraodnlent  njiBa{^licatLon  cf  fimda,  be  wae  held  rightly  charge- 
able with  interest,  and  the  jury  w«n  so  inatraeted.  (j)  And  the 
role  in  Fenosylvaraa  is  the  same,  (k)  In  MaMachosetts  alao,  it 
bas  been  held,  that  where  the  defendant  in  an  actitHi  for  mooej 
had  and  received,  has  fraodoleotiy  obtained  or  vrongfolly  detun- 
ed  the  plaintiff's  money,  be  ia  chargeable  with  intereat  from  the 
tioM  of  bis  BO  obteioing  or  detaining  the  same.  (2)  In  a  more  recent 
case  in  that  State  it  haa  been,  held,  where  an  agent,  altbeogb  aci^ 
ing  in  good  faith,  nnreascmably  nej^ted  to  inform  his  principal 
of  the  receipt  c^  money,  that  be  was  liable  ftff  intereat ;  and  it 
WBB  then  generally  intimated,  that  when  the  paym«it  of  money 
due  ifl  withheld  unlawMly  and  against  right,  the  law  will  allow 
intereet.  (m)  (1) 

But  in  tiie  same  State  it  ia  held,  that  where  money  ia  payable 
on  demand,  and  tbore  is  no  contraot  or  usage  to  pay  interest,  and 
the  defendant  is  not  a  wrong-doer  in  acquiring  or  detaining  it, 
interest  is  to  be  computed  from  the  serrice  of  the  writ  only,  (n) 

In  many  cases,  an  express  demand  is  neceSBaiy.    So,  an 
[S79]  attorney  who  has  advised  bis  principal,  is  not  liable  till  de- 
mand, unless  expressly  directed  to  remit  (o) 

In  Korth  Carolina,  after  stating  the  English  mle,  the  coort 
said,  "  Onr  decisions  have  extended  the  rule ;  and  for  money  lent, 

(«) Greenly *. HiqiUoa,  10  W-»d.,9t,  («t)Himt«.  Noen,  liFick.,100.  8m 

O )  Cnne  D  Thftver,  IB  Fann.,  ISa.  bIm,  Brewer  *  TTrinffbuD,  iai>>cit.,  047. 

\t)  OomtnoawMmi  v.  Orerof ,  S  Binit.,  Haren  «.  Forter,  9  Pirt„  1 1  J.     Ab  to  In- 

ISl  utd  198.  tOMt,  «alMt  exMUtont  Dbwm  «.  Vlo- 

m  Wood  V.  BobUn^   U  Mat.,  (MM.  ibip,  fi  FUk,  91.     Parker  ■.  llompaoa, 

e.  Iiifaab.DfEehobo(h,ia>*JL.476.  S /tct,  4SS.    Bnbbknl  Et  ai.  v.  Chwlci- 


HabUrd  et  al.  v.  ChBrleBton  Branch  R.       ton  R  R.  R.  Co.,  11  Met,  l^^. 
B.  Co.,  11  Met.,  1S4.  (<>)  WUIiama  *.  Stom,  6  /.  CA.  Jt,  SeS. 

(m)  Dodge  «.  Periciiia,  9  PUk..  W&. 


(1)  An  agent  with  whom  money  i>  deponted  br  a  definite  owner,  ti  eturgeable 
with  the  Interut  which  he  recdvei  for  the  um  of  ineh  money.  Baiwtt  ■.  Kinney, 
S4  CcMUL,  387.  So  when  one  eoUeolt  moaej  for  uotlur  and  reftaiei  to  pay  it  over, 
the  jury  may  allow  damagei  for  the  detention,  and  the  tn«Mi)r«  of  damagM  ii  Qie 
bwfnl  rate  of  intereat  CloM  v.  Fteld,  IS  To.,  SSt.  Orey  k  Franklin,  S  CdL,  419. 
Bnt  a  mere  itaka-bolder  U  not  liable  for  iDlersat  npon  money  in  his  handi^  although 
h»  makoi  a  profit  by  the  dm  of  it.    Joim*  a.  Mallary,  U  Cmm.,  3S& 
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or  money  paid,  or  had  and  received,  or  dne  oa  an  acconnt  stated, 
the  JU17  ought  to  be  instrncted  to  fdlow  intereat,  the  pixHoiae  to 
pay  it  heing  implied  £rom  the  nature  of  the  ttanBaetioD."  Bot  in- 
the  case  in  which  this  language  was  held,  the  court  refused  to 
allow  it  OD  the  award  of  arhitraton.  {p)  (1) 

In  a  case  in  which  a  man  oovenanted  to  oonvey  lands  witboot 
fraud,  and  it  atlerwarda  appeared  diat  in  truth  he  had  no  title  to 
the  land,  it  haebeeobeldinYirginia,  that  whethertliejiuy  should 
allow  interest  on  the  value  of  the  land  fivm  the  date  of  the 
contract  must  depend  on  the  circumatancea  of  the  caae,  of  which 
they  are  the  proper  judges ;  end  that  it  is  competent  to  the  de- 
fendant to  give  in  evidence  any  circumstances  tending  to  'show 
that  interest  should  not  be  allowed.  ($)  llua  distinetim  between 
a  party  withholding  money  due  in  good  futh,  or  othra^se,  pre- 
sents the  question  which  we  have  heretofore  considered — ^whether 
it  is  proper  in  an  action  of  contract,  under  the  forms  of  our  law, 
to  raise  an  iBSue  which  is  staiijtly  one  of  tort  And  I  refer  the 
learned  reader  to  the  diBcuseiou  of  that  qneation  which  baa 
already  been  bad.  (r) 

In  South  Carolina  the  mk  above  stated  appears  to  be  adhered 
to,  interest  being  denied  on  acoounts  for  work  done,  or  goods  sold 
and  delivered,  or  any  other  open  accounts,  although  the  money 
is  withheld  after  the  time  of  payment  is  past.  («) 

There  is  considerable  conflict  and  contradiction  between  the 
English  and  American  cases  on  this  rabject.  But  as  a  general 
thing  it  may  be  said  that  whSe  the  tribunals  of  the  former  oonn- 
try  restrict  themselves  generally  to  those  cases  where  an  agree- 
ment to  pay  interest  can  be  proved  or  inferred,  the  courts  of  the 
United  States,  on  the  other  hand,  have  shown  themselves  more 
liba^y  disposed,  making  the  allowance  of  interest  more 
nearly  to  depend  on  the  equity  of  the  case,  and  notrequir-  [380] 
ing  either  an  express  or  implied  promise  to  sustain  the 
dim.  (Q 

(j))  DdTcrenx  «  Bnrgiriii,  11  IrtMl,  (I)  For  an  taavinatloB  of  th«  Eagllih 

491.  and  Aaaiiuui  dMuimM,  •••  Wood  tt  oL 

(a)  Leteh«r  v.  Woodaoo,  1  Brock,  C.  v.  BoUoa,  11  Mast.,  S04,  and  Pop«  o. 
C.  A,  213.  Barrett,  I  Maum,  117,  in  whieh  latter 

■we  it  WM  bald  bj  Mr,  J.  Storj,  that 
intereit  wai  due  wbe*  mooej  wai  Im- 
properly withheld  alter  demand. 
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In  a  case  in  New  York,  («)  the  whole  snbject  wna  mnch  dis- 
CDseed  hy  the  cotu^  of  that  State,  and  the  En^liah  and  American 
deciaioBB  reviewed  at  length.  It  was  an  action  bron^t  hj  an 
agent  to  recover  for  caeh  advaDces  and  salaiy.  And  Savt^ie,  O. 
J.,  Baid,  (v)  "  From  an  ezwnination  of  tlie  caaea,  it  seems  that 
interest  is  allowed — Mrtl,  nptm  a  q>ecial  agreement  Seemd, 
npon  an  implied  promise  to  pa^  it,  and  this  may  arise  from  neage 
between  the  parties,  or  nsage  of  a  particular  trade.  Thirdy  where 
money  ie  withheld  against  the  will  of  the  owner.  ^ottrtAy  by  way 
of  pnnishment  for  any  illegal  conversion  or  nse  of  another's  prop- 
erty, ^ifth,  npon  advances  of  cash,  {to)  And  in  the  prindpal 
case, 'interest  was  allowed  npon  a  ronning  acconnt  of  cash  advan- 
ces, withont  any  liqaidatioa  of  the  acconnt  or  piomise  to  pay.  It 
was  denied,  however,  on  the  agent's  clmm  for  salaiy ;  and  it 
seems  to  be  the  general  rule,  tliat,  snbject  to  the  qnalifications 
above  lud  down,  it  will  not  be  allowed  for  goods  or  labor.  (») 

It  has  been  decided,  however,  that  interest  is  allowable  frcHu 
the  time  of  snit  brought  for  the  recoveiy  of  an  amount  dne  for 
work  under  a  special  contract,  (^)  unless  the  testimony  offered  by 
way  of  abatement,  mitigation,  or  recoupment,  makes  the  princi- 
pal debt  stand  open  for  liqnidaticm.  (s)  (1) 

(v)  Reid  «.  "Hie  lUnHeUer  OIu*  Fm-  SL  Such  eontnet maybe  Inferred  from 
tor;,  3  Comai,  89S  ;  and  in  Error,  6  Oxe.,  mage,  ipeeial  or  geucnl. 
B87 ;  uid  the  whole  nibieat  hka  been  8.  Where  there  U  m  eontnet  to  pay 
again  recently  reviewed  by  WUUrd,  J. ,  money  on  a  day  certain,  and  the  agree- 
in  Van  EeneaMaer  >.  Jonee,  9  Sari.  8,  C.  ment  ii  broken,  iatereat  vill  be  allowed 
JL,  043,  wbere  an  able  o^union  will  be  by  way  of  damasee,  a*  on  notes,  Ae. 
fbaod,  collecting  and  eommenting  npon  4.  Where  goods  are  sold  to  be  paid  for 
the  oaaea,  on  a  day  certain,  intereat  in  like  manner 

(v)  S  Ctnoen,  416.  IbUowe. 

[u)  Thie  game  paint,  that  Interest  w  -    •" 


oha^eable  on  oaib  adTanetia,  had  prevt- 

onely  been  deoided.  Id  an  Mrly  case  In      ^      ..„  __, .  .. 

nev  York,  Uotard  e.  OraTee,  8  Coinu,  6.  Where  money  ii  obtained  bj  frand. 


onily  been  deoided.  Id  an  Mrly  case  in      not  paying  it,  interest  followe. 

-T    _  -.T.-i-   T._. — 1  _  .-. I.  «_.-_._  g^  Where  money  ia  -•■-■-^' 

intereat  ia  allowed 


198;  Kane  v.  Smith,  18  J,  A,  ISB;  Van      

Benren  b.  Van  Qaaabeck.  4  Cmetn,  tit.  8.  Where  goods  are  delivered  to  be 

(y)  Feeler  v.  Heath,  II  WtniL,  478. 

Q)  StUt  V.  HaU,  80  Wtni,  SI. 

Tie  snbject  was  esamtned  ataneariy  ,. 

day  in  Coenectlont,  and  the  following  9.  Bat  where  there  are  enrrent  ae- 

pa-opodtinna  declared, —  eonnta  bonded  on  mntual  dealing*,  and 

1.  Interest  will  be  allowed  when  there  no  promise  to  oaj  Interest,  interest  will 

is  an  expree*  aontnuit  to  pay  It.  not  be  allowel.      Selleek  v.  French,  1 
Coiat.,ti, 

(I)  See  the  leaao  ITewton,  I  AbbeM  Adm.  Jt.,  CBB.     It  ia  there  held  also,  that 
whereby  the  terma  of  a  eootnwt  for  work  and  materials,  apart  of  thaoonlnetpiiee 
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It  haa  been  heM  in  UaeBocbosetts,  (a)  that  in  an  action  [881] 
for  mouey^  paid  interest  is  recoverable  from  the  time  of 
payment,  withont  proof  of  a  demand  of  payment.  But  as 
between  principal  and  agent,  tlie  general  rale  is  that,  in  the 
absraioe  of  any  contract,  or  cnstom  which  may  be  evidence  of 
contract,  a  factor  ia  not  liable  for  interest  until  he  is  in  some 
defaidt.  (ft) 

On  the  Ehode  Island  circuit,  (c)  Story,  J.,  Bitting  in  eqnity, 
held,  that  an  administrator  is  not  liable  to  pay  interest  on  assets 
in  his  hands,  nnless  nnder  special  circumstances ;  saying,  also, 
"  Interest  ia  not  allowed  on  partnership  acconnts,  generally,  until 
after  a  balance  is  stmck,  or  a  settlement  between  the  parties, 
nnlesB  the  partdee  have  otherwise  agreed  or  acted  in  the  partner- 
ship concerns."  In  New  Hampshire,  in  aaaumpsit  for  goods  sold 
and  delivered,  it  is  held  that  the  jury  should  allow  interest,  by 
way  of  damages  for  the  detentioQ  of  the  debt,  upon  the  amount 
diey  find  dae  from  the  time  <^  a  demand  of  payment,  (1)  if  one 
be  proved,  or,  if  there  be  no  demand,  from  the  commencement  of 
the  suit  (<2) 

In  an  action  of  covenant  to  recover  rent,  it  haa  been  held  In 
New  York  that  the  plmutiff  was  entitled  to  interest,  it  being  for 
&  sum  certain,  and  payable  in  money.  («)  It  was  originally  held 
that  it  could  not  be  recovered  where  the  rent  was  payable  in 
wheat.  (/}  But  this  is  now  settled  the  other  way ;  end  in  a  case 
where  the  rent  was  payable  in  wheat  and  services,  the  Court 
of  Appeals  (rf  New  York  held  this  langnage:  "Whenever  a  [383] 
debtor  is  in  default  for  not  paying  money,  delivenug  prop- 
erty, or  rendering  services,  inpnrsnance  of  his  contract,  justice 
requires  that  he  should  indemnify  the  creditor  for  the  wrong 
which  has  been  done  faim  -,  and  a  just  indemnity,  though  it  may 
sometimes  be  more,  can  never  be  less  than  the  specified  amount 

(a)  nilej  ^  Jaw«tt,  S  JfeL,  1S8l  («}  CUi^  *.  Bu-lor,  4  /  A,  IS8.     So, 

ib)  ElUry  V.  CaDDiDgham,  I  Met.,  112.  too,  in  Kentucky, Bornbaia*.  Beat,  WB. 

ic)  D«xter  «.  Amold,  i  Maton,  2S4.  ^onrot,  S3T. 

(i^  UcIUvaine «.  WUIunu,  12  Jf.  ff.,  (/)  Van    BensBelMr's    Execntora  i. 

41*.  PRlmer'a  Adm'r*.  1  J.  R.,  »S. 


U  to  be  paid  In  initalliiieiitiMtlie  vork«dvai)cei,tbe  employed  ia  not  entitled,  on  the 
adjoataent  of  a  decree  for  a  bakoce  remaining  dae  on  the  voik  to  be  credited  with 
intereat  on  the  payiaenta  made  by  him  vhile  it  waa  adTauobg.  The  laaae  Hevton, 
1  Af^iotU  Adm.  R.,  BS8. 

(1)  Urermare  v.  Rand,  6  ^nt  (N.  B.\  8fi. 
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of  money  or  the  valne  of  tibe  prop^y  or  services  at  the  time 
they  shonld  have  been  paid  or  rendered,  with  intereet  from  the 
time  of  the  default  notil  the  obligation  is  discharged.  And  if 
the  creditor  is  obliged  to  reeort  to  the  conrt  for  redress,  be  ought 
in  all  such  cases  to  recover  interest,  in  addition  to  the  debt,  by 
way  of  damages.  It  is  tme  that  on  an  agreement  like  the  one 
under  consideration,  the  amount  of  the  debt  can  only  be  ascer- 
tained by  an  inquiry  concerning  the  valne  o(  the  property  and 
services ;  but  the  value  can  be  ascertained,  and  when  that  has 
been  done,  the  creditor,  aa  a  qnestion  ot  principle,  is  just  as 
plainly  entitled  to  interest  after  the  default  as  he  would  be  if  the 
like  sum  had  been  payable  in  money.  (^) 

It  has  been  sud  by  Mr.  Justice  Stoiy,  on  the  Massachusetts 
circoit,  that  in  claims  for  wages  interest  is  generally  allowed  &om 
the  time  of  a  demand  made,  and  this  both  at  common  law  and 
ia  the  admiralty.  (A)  It  seems  a  general  principle,  that  a  mort- 
gagee in  poeseaeion  is  not  to  pay  interest  on  rents  unless  there 
are  special  circnmstances  rendering  it  equitable  that  he  should 
do  so.  (i) 

Interest  is  not  recoverable  on  a  bill  of  official  fees,  unless 
there  has  been  a  regular  taxation.  (J) 

The  State  is  liable  t<?pay  interest  upon  the  amount  of  a  legal 
appraisement  of  damages  for  land  taken  for  public  use,  after 
demand  made,  {k) 

In  Tirginia,  without  deciding  as  a  general  rule  whether 
interest  can  properly  be  allowed  upon  the  arrears  of  an  annuity, 
it  has  been  held  that,  under  the  circumstances  of  the  case,  where 
the  annuity  was  to  be  paid  in  pork  and  com  delivered  at 
[383]  a  particular  place,  the  valne  of  which  was  to  be  ascer* 
tained  by  testimony,  and  in  the  absence  (^  any  satisfactory 
proof  of  a  demand  at  the  place  where  it  was  to  be  paid,  or  of 
an  agreement  to  dispense  with  such  demand  and  convert  It  into 
money,  no  inter^t  should  have  been  allowed  on  the  arrears.  (2) 

(f)  Tan  Rennelaer  v.  Jewett,  G  Dtai- 
136,  and  2  CoaMtock,  185.  See  aUo  a 
able  opinion  of  WUlBrd,  J..  In  V»n  RenB-  (J)  Mumford  t.  H»wkinB,  E  Denio,  S95. 

■eWr  v.  Jonea,  S  Barb.  S.   0.  A,  S4S,  (t^  People  v.  Catul  Commis^neri,  S 

irbere  the  whole  ralgect  1>  examiDed.  (1)      i^ntis,  401, 

(h)  Gammell  e.  Skinner,  2  Oailiim,  46.  (I)  FhiUpe  t.  WilUam*,  G  Oratlm,  US. 

(i)  Breokenrldge  v.  Brooki,  1  A.  Jt, 

(1)  The  doctrine  of  theee  cue*  vaa  reaffirmed  in  Uvingrton  «.  HUler,  1  Ktm. 
(JW.  r.),  80. 


Digitized  .yCOOgle 


CHAP.  XT.]  COHPOUVD    UTtEBEST.  403 

The  leading  difference  between  the  American  anct  Englieh 
cases  on  this  eubject,  seems  to  grow  oat  of  a  different  conBidera- 
tion  of  tlLe  natnre  of  money.  The  Americui  cases  look  npon  the 
interest  as  the  necessary  incident,  the  natural  growth  of  the 
money,  and  therefore  incUne  to  give  it  with  the  principal ;  while 
the  English  treat  it  as  something  distinct  and  independent,  and 
only  to  be  had  by  virtne  of  eome  positive  i^preement.  (m) 

Com^^cnmd  Interett. — ^Before  quitting  the  consideration  of  those 
cases  in  which  the  allowance  of  interest  is  entirely  under  the  control 
of  the  court,  we  must  consider  the  subject  of  compound  interest,  and 
the  practice  of  annual  rests  in  mercantile  accounts.  In  regard  to 
compound  interest,  or  interest  on  interest,  there  has  existed  much 
doubt  and  difference  of  opinion.  It  was  rigorously  prohibited  by 
the  Roman  law :  NvUo  modo  twura  utumrum  a  debitoribvt  exigtm- 
tur.  (»)  The  English  law  followed  in  the  same  track.  So  in  an  early 
case  in  Ohancery,  Lord  Cowper  held  a  clause  in  a  mortgage,  that  if 
the  interest  was  behind  six  months,  then  it  should  be  accounted  prin- 
cipal and  compound  interest,  was  "  void  and  of  no  use ;"  "  that 
to  make  interest  prindpal,  it  is  requisite  that  it  be  grown  due,  and 
then  an  agreement  concerning  it  may  make  it  principal"  {p)  It 
is  not  regarded  as  within  the  statatory  prohibition  of  usury,  but 
SB  leading  to  oppression  and  abuse.  Bo  Lord  Eldon  has  said, 
"  There  is  nothing  unfair  or  perh^s  ill^;al  in  taking  a  covenant, 
originally,  that  if  interest  is  not  paid  at  the  end  of  the  year,  it 
shall  be  converted  into  principal.  But  this  court  will  not  permit 
that,  as  tending  to  usury,  though  it  is  not  usury.'*  (ji) 

The  cases  were  reviewed  at  length  by  Chancellor  Kent,  in  an 
early  case  in  New  York ;  and  it  was  said,  "  The  cases  and  lan- 
guage in  the  books  are  clear  in  adoiowledging  the  rule 
tiiat  even  an  agreement,  made  at  the  time  of  the  original  [S84] 
contract,  to  allow  interest  upon  intere^  as  it  should  be- 
come due,  is  not  to  be  supported ;"  (;)  and  he  placed  the  objection 
to  the  provision  on  the  ground  of  its  harsh  and  oppressive  ^arac- 
ter.  Again  in  a  subsequent  case,  the  same  learned  judge  laid 
down  the  rule  that  "  oompmmd  intereit  oannoi  be  demanded  and 
taken,  etece^  ujwn  a  tpeoial  agreement  taade  afteir  tAe  miere^  has 


(o)  Lord  OMoliton  •.  Lord  Tsmvorth, 
S  Mk.,  44g. 

tp)  Cli«mb«n*.Qoldwin,gFeMy^8TI. 
(;)  Coiui«etiMit  o.  Jaakton,  1  /.  CL  18. 
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heoome  due  /''  (r)  aod  the  gener^  principle  has  been  again  niid 
Btill  more  recently  re^eclared.  (s)  It  thie  case  it  was  said,  bow- 
ever,  that  if  compound  interest  be  Tolontarily  paid,  it  cannot  be 
recovered  back.  (Q  So  in  ascertaining  the  amonnt  doe  on  a  note 
made  pajAble  with  iatereet  aimoally,  umpte  interest  oiHj  is  to  be 
compDt«d ;  (u)  Mud  interest  on  the  interest  will  not  be  allowed,  (o) 
But  if  a  new  note  is  given  for  tiie  interest,  it  is  tbra^by  oouTfoted 
into  capital,  and  it  ma7  be  given  with  interest,  (w) 

An  exception  has  been,  however,  introduced  by  tlie  oeagea  of 
modem  trade  to  the  general  role  which  denies  oooi^NHind  interest. 
As  between  merchants  upon  tiieir  mntoal  accotrnts.  it  is  the  cos- 
tmn  to  cast  interest  npon  the  several  items,  and  to  strike  a  balonoe 
at  the  end  o(  the  jear  of  dw  items  of  {mncipal  and  those  of  in- 
terest, and  to  carry  the  firating  of  tike  two  to  a  new  aocooot  m 
forming  the  first  item  of  principal  fw  the  Awnniwg  year,  la  this 
manner,  yearly  reeta,  as  they  are  called,  have  for  a  l<mg  time  been 
made  and  ^quiesced  in  by  the  mercantile  world,  (id)    But  after 

the  mntnal  trade  and  dealings  have  ceased,  the  right  to 
[886]  make  annoal  rests  ceases;  and  in  the  abaencet^ any  specific 

agreement,  the  creditor  is  allowed  simple  interest  only  on 
the  balance  of  his  account ;  the  right  to  make  the  yearly  rests 
growing  oat  of  the  matoality  of  the  debts  and  credits,  and  ttie 
allowing  of  interest  on  each  ude.  (y) 

Another  exception  to  the  general  mle  denying  compound 
interest  grows  out  of  the  condnctof  the  defendant :  where  that  is 
groBdy  delinquent  or  intentionally  contrary  to  hie  duty,  compound 
interest  is  sometimes  inflicted  by  way  of  panishment.  (b)    Where 

of  latcnrt  I*  eodlfled  in  that  Bt>t«.    In 
Indiuia,  ire  MUm  t^  BtMrd  oT  Com'n, 

r, Z  Btalekfbrd,  168. 

.()See,  «bo,  Mt»doiiuuid(/(K)mp<n]ad  («)  HMtliun  ■.  Wlnrall,  t  Mm.,  4S6; 

Interest,  Ton  Hsnwit  v.  Porter,  11  MtL,  I>«ui  •,  WUWi*,  IT  JfoM.,  41T  j  Von 

SIO.     In  ConD«eticut,  a  eontntot  for  the  Eemert  «.  Porter,  11  Met,  llOj  Doe  «. 

payment  of  sompoond  luteraat,  mad*  ba-  Waim,  7  OrtmtL,  4B. 

Tore  inMreat  baa  accrued.  i>  to  Quit  ex-  («)  Ferry  v,  Ferr^,  S  Otuh.,  9S. 

teat  void,  and  wUl  not,  unlest  In  ipeeUI  (w)  Wileox  v.  Hovland,  IS  nek.,  1ST. 

casra,  be  enfomed  elth«r  in  law  or  in  (x)  Eaton  t.  Bell,  b  B.  A  Aid.,  S4 ; 

equity.    Caiop  tr.  Bat«i,  II  Conn.,  i%1 ;  Stoogliton  «.  Lvncb,  S  J.  CK,  iU;  Bar- 

RoM  0.  City  of  Bridgeport,  17  Ohm.,  S4g.  clay  ■.  Kennedy,  8  WaA.   G.   C,  8S0; 

In  Looleiana,  componod  inlereat  ia  pro-  Von  Hemert  s.  Porter,  11  Mat.,  SIO. 

hibited  by  tlie  Code,  "  Interest  upon  in-  Ij/)  DennlBton  «.  Imbre«,  8  Waik.  0.  C, 

terest  cannot  be  reoovered,  nnlew  It  be  401;  Ton  Hemert ».  Porter,  mfrt.,aiO. 

added  to  the  priindpal  and  by  another  (i)  1  Vesey,   92 ;    Hopkini   R.,  1S4 ; 

contract  made  a  new  debt    Ho  itipnU-  Aolierman  v.  Emmett,  4  Barb.  8.  C.  R., 

tjon  to  that  effect  In  the  original  contract  Sie. 
ii  iBUd."— Arfc  1934.  Ilia  whole  aubject 
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partial  payments  have  been  made  in  cash,  or  hj  renta  and  profits, 
or  otherwise,  the  payments  are  to  be  £nt  applied  to  the  satisfac- 
tion of  the  interest  then  dae,  and  the  balance  only  is  to  go  towards 
iiie  reduction  of  die  principal,  (a) 

IiUentt,  tofian  gmm.  at  damaget. — la  the  cases  which  we  have 
been  consideriog,  Interest  is,  as  we  hare  seen,  a  matter  resting  in 
the  control  of  the  conrt,  and  allowed  or  disallowed  upon  certain 
rules  of  law.  In  these  it  is  said  to  be  given  aa  interest;  we  bare 
now  to  consider  a  class  of  cases  where  it  is  to  be  settled  by  the 
Terdiet  of  the  jury,  as  we  have  already  seen  intimated ;  and  here 
it  is  giren  more  strictly  aa  damages.  (1) 

"  latere  are  two  classes  of  cases,"  says  the  Bnpreme  Conrt  of 
New  Hampshire,  '*  in  which  interest  may  be  recovered.  The 
first  is  where  It  is  incident  to  the  debt,  foQ&ded  on  the  agreement 
of  the  parties,  and  is  a  legal  claim,  and  the  conrt  are  bonnd  to 
allow  it  7%e  other  class  is  where  the  interest  may  be  allowed 
by  a  jnty  in  the  natnre  of  damages.'*  (&) 

lluB  is  generally  so  in  actions  of  tori,  as  \xoY«t  or  trespass  fcH" 
taking  goods,  where  interest  is  allowed  at  the  discretion  of  the 
jnry.  So  in  an  action  of  trespass,  the  Supreme  Court  of  New 
York  said,  "  The  plaintiff  onght  not  to  be  deprived  of  his  property 
for  years  without  compensation  for  the  loss  of  the  use  of  it ;  and 
the  jury  had  a  Secretion  to  allow  interest  in  this  case  aa 
damages.  It  baa  been  allowed  in  actions  of  trover,  and  the  [886] 
aaine  mle  applies  in  trespass  when  bronght  for  the  reco- 
very of  proper^.**  (0)    Bo  in  Eentncky,  in  case  of  a  fraudolent 

(a)  Dean  >.  WUlbwu.  If  MtM^ill;  thli  hM  been  Mlh«r«d  to  ia  thnt  State; 

F&T  «.  Bradltv,  t  Pitk..  IS7  ;    R«ed  •:  It  ii  certalDly  Dot  the  general  rule. 
Seed,  10  PM.,  aeg.  In  Nev  HamptUn  |»)  MfiUTatne «.  Wll&nu. lilf.H. 4TS. 

tt  vai  mid.  In  an  earl^  ewe  (1B18),  that  (>)  BmLi  >.  OaerDwy,  6  J.  R.,  44B.   Bo 

on  a  note  psynble  wtthtikterMtanDDally,  In  troTcr,  Hjde  v.  Stone,  7  Weni,  SM; 

Interest  at  tlie  rate  of  u  per  cent  per  BiM«1  r.  Hopkina,  4  Oem.,  S8  ;  Kennedy 

unan  iboald  be  caat  on  tlie  piineipal,  •.  Straog,  U  /.  R..  liB;   Hallett  «  Sit' 

«nd  Interett'on  the  annoal  interert  In  the  Tlon,  U  J*.  R.,  3TS,  and  18  J.  R.,  8ST. 

satare  of  danugee  for  ita  detention,  from  And  In  repletln,  Bowlty  «^  OVbb^  14  J. 

the  time  It  bwame  pBjable,     Fleroa  t.  R.,  iSS.    Bo  In  ease  for  negllgenoe,  Tho- 

Bowe.  1  N.  S.,  119.     I  do  not  know  If  mae  r  Weed,  14  J.  B.,  SfiS. 


(1)  Icttrwt,  vhen  not  ipedfloaUy  claimed  In  the  complaint,  cannot  be  considered 
ai  part  of  the  debt,  and  can  only  Im  r«eoT«red  •■  damsfea.  llareh  «.  Wright,  14  111., 
Hi.  Bnt  thit  rale  ii  appUoable  only  to  Interest  doe  at  the  time  the  I>U1  ii  Hied. 
Vh«n  the  Intereat  acomea  anbeeqnentlf.  It  la  the  ]^*«tdce  of  the  eoart,  upon  ftirther 
dlrectloni,  to  order  tliat  the  Intcrwt  b«  ecmpnted,  allliongh  there  be  no  prayer  In 
the  bill  to  that  effect    Godwin  *.  HeQehw,  IB  Ala.,  408.    In  u  action  against  a 
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refoBal  to  conrej  land,  (d)    And  so  declared  also  in  Korth  Oaro- 
lina  in  casea  of  troTer  and  trespaBs.  [e) 

In  Loainaoa,  it  hae  been  said  that  the  allowance  of  interest  as 
damages,  ea  ddu^t  ^"^  ^^  ^^^  "^  ^^  ^*^t  complained  of,  is  un- 
authorized by  law.  (/)  Tliis  is  certfunlj  advene  to  the  general 
corrent  of  oar  aathonties,  and,  as  it  appears  to  me,  to  the  better 
reason  of  the  matter ;  for  if  the  juj  are  to  have  anj  discretion  at 
all  in  such  caeee,  it  could  hardly  be  refiised  them  in  regard  to  the 
allowance  of  interest 

The  discretionaiy  role  has  been  ai^lied  in  many  eases  c^  con- 
tract. Bo  in  an  action  on  an  agreement  to  deliver  wheat,  the 
value  of  the  wheat  with  interest  thereon  was  given,  (y)  And  the 
Supreme  Court,  on  the  argument  of  the  case,  said,  "  Tlie  judge 
who  tried  the  cause  did  not  direct  ths  jury  to  allow  interest  on 
the  sum  which  they  should  find  the  wheat  to  be  worth  after  the 
demand ;  but  in  ascertaining  the  plaintiff's  damages,  he  observed 
that  they  might  if  they  thought  proper  from  the  nature  of  the 
transaction,  include  interest  as  an  item  in  making  up  the  amount 
of  damages.  There  was  not  in  tbis  remark  any  direction  contrary 
to  law." 

<*  Interest,"  said  'Washington,  J.,  on  the  Feunsylvania  circuit, 
"  is  a  question  generally  in  the  discretion  of  a  jury."  (A) 

80,  in  two  actions  agwnst  the  master  of  a  sliip  for  the  non- 
delivery of  goods,  it  was  held  in  New  York,  that  the  jory  might 
give  damages  if  the  conduct  of  the  defendant  was  improper,  s.  «., 
where  fraud  or  gross  misconduct  oonld  be  imputed  to  him  *,  bnt 
it  appearing  that  such  was  not  the  fact,  it  was  not  allowed ;  and 
the  court  in  the  former  case  said,  "  Interest  is  not  in  every  case 
and  of  course  recoverable,  because  the  amonnt  of  Hie  loss  is 
unliquidated,  and  sounds  in  damages  to  be  aBBeesed  by  the 

jn>7-  (*) 
[387]        In  the  action  of  debt,  interest  is  given,  as  we'shall  see, 
in  some  cases.    But  as  a  general  rule  it  must  be  separately 

(J)  Handley  ■.  Chunben,  1  IMlMi  (a)  Doz  *t  <U.  v.  Dev,  S  Wtni.  SSSl 

S.,  BBS ;  atUe,  ISS.  (A)  Ollpini  ■.   ConaeqiM,  Ptttn  O.  O. 

(e)  DeTcrcuz  *.  Bnr^nn,  1 1  Irtddl,  S.,  86  ;  Willing  ■.  Coiia«aaa,  Jbid.,  172. 

490.  (i)  Wttkinun  «.  LoDghtoa,  8  J.  JL, 

(/)  Orem  «.  Garaia,  S  La.  Amt.  S.,  Hi;  and  Amoiy  •,  MoOragor,  It  /.  R., 


toira  for  an  li^nrj  eanicd  bj  a  deftwtiTe  hi^vsy ,  no  Intercat  can  bs  addtd  bf  Um 
jar7  to  the  nun  found  as  damagea     Barssnt  •.  Eampden,  S8  M».,  GBl. 
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aeseeaed,  as  damages  for  it«  detention,  {j)  la  Eoglaod, ,  where  a 
statute  aathorized  a  dock  company  to  bring  debt  for  calls  of  pay- 
ments to  be  made  on  the  shares  of  the  company,  interest  not 
having  been  iacladed  as  part  of  the  money  due  for  calls,  and  not 
being  declared  on  in  a  separate  count,  bnt  having  been  allowed 
by  the  jury,  it  was  held  liiat  they  might  rightly  give  it ;  and  Tin- 
dall,  C.  J.,  said,  "  Wben  the  act  of  Parliament  gives  the  action  of ' 
debt,  it  gives  all  that  by  the  common  law  is  incident  to  that  form 
of  action,  viz.,  damages  for  the  detention  of  the  debf  (i)  Bat 
Haule,  J.,  concurring  with  the  chief  justice,  said,  "The  statute 
is  perfectly  clear  as  to  what  shall  be  stated  in  the  declaration; 
and  under  that  statement  interest  will  form  part  of  Uie  debt  to  be 
recovered."  (f) 

In  a  case  where  the  declaration  stated  that,  on  the  15th  of 
Jmie,  1883,  the  defendant  covenanted  to  pay  ihe  plaintiff  £270, 
-with  interest,  on  the  15th  of  December  then  next,  and  that  there 
was  due  the  s^d  som  of  £270  and  interest,  in  all  £300,  it  con- 
cluded to  the  plaintiff's  damage  of  £10.  But  the  jndge  who  tried 
the  cause  would  only  allow  the  verdict  to  be  taken  for  the  £370 
and  interest,  £276  16s. ;  all  the  rest  being  damages  for  the  deten- 
tion, and  tlie  plaintiff  having  laid  those  damagea  at  £10  could  not 
recover  more,  (m) 

We  have  already  seen,  (n)  that  in  certain  cases  of  contract, 
where  the  breach  appears  to  be  fraudulent,  interest  and  sometimes 
even  snbstantisl  damages,  are  held  to  be  properly  chargeable. 

Interest  is  sometimes  given  in  Error,  by  way  of  damages.  In 
an  early  case,  (o)  on  afBrmance  of  judgment  in  the  King's  Bench 
on  error,  a  rule  was  obtained  to  show  cause  why  the  master 
should  not  compute  intffl«st,  and  add-it  to  the  costs,  on  the 
ground  of  an  old  statate,  {p)  which  enacted  that  on  a  writ  [3S8  ] 
of  error  being  brought,  and  judgment  affirmed,  the  person 
against  whom  it  is  sued  ont  shall  recover  his  costs  and  damages. 
And  it  was  held  that  "interest  ought  to  be  the  measure  of 


Osboni  See,  alio,  Loadon  and  Brighton  Ratlway 

,             .                ,      IP,  Anrtin.  Compxiiy  1.  F&irclimgh,  S  iScatf  Jt^ra  i^, 

i  Wmdjiit.    North  River  Ueadov  Co.  S9  and  88. 

«.  Cfarut  Chnreh,  «  Z«brUku.  416.    WIl-  (m)  Wstkini  ■.  Uorgui,  S  Car.  i  P., 

mam  ■.  Bank  of  Illinoi*,  1  OUmmi,  6ST.  til. 

Uc)  9anthampton   Dock  Co.   v.   Kich-  <■)  Autt,  IM,  219. 

ardi,  1  Mann,  i  Oranyrr,  44S.  (o)  Zink  •.  langton,  Jhvglau,  f  SI,  In 

(I)  Qncre,  then,  if  it  wat  here  allowed  notec 

M  [wt  of  the  debt,  «r  ••  the  damagetT  (p)  BHen,  YU,  b  la 
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Hie  principle  of  Aie  statute  has  1)6611  fixed  in  American  legis- 
lation. By  the  jndiciarj  act  of  the  Uaited  Statee,  (;)  the  Bn- 
premo  Court  ia  authorized,  in  case  of  affirmance  ctf  any  judgment 
or  decree,  to  award  to  the  respondent  jnst  damages  for  his  detajr. 
And  hy  ihe  mles  of  the  same  conrt,  (r)  in  cases  where  the  snit  is 
defended  for  mere  dehiy,  damages  are  to  he  awarded  at  the  rate 
'  of  ten  per  ceutnm  per  anuom  on  the  amoont  of  the  judgment,  to 
the  time  of  the  affirmance  thereofl  Where  there  is  a  real  contro- 
versy, the  damages  are  to  be  at  the  rate  of  six  per  cent,  per  annum 
only.  And  in  both  caaes,  the  interest  is  to  be  computed  as  part 
of  the  damages.  It  is  therefore  entirely  for  the  decision  of  the 
court,  whether  any  damages,  or  interest  as  a  part  thereof,  are  to 
be  allowed  or  not,  in  cases  of  affirmance,  {s) 

The  same  principle  has  been  followed  in  New  Tort,  where  it 
is  provided  by  statnte,  (t)  that  "  If  open  writ  of  error,  the  judg<- 
ment  he  ^rmed,  or  the  writ  he  discontinued  or  quashed,  or  the 
platntifT  in  error  be  nonsuited,  the  defendant  in  oror  ^lall  re- 
cover costa,  and  also  d^wnoffes  for  tUa  delay  and  voBo^on,  to  he 
assessed  in,  tJie  diaereHon  tf  the  court  before  whom  the  writ  was 
retomable.'*  The  limit  of  discretion  nnder  this  statnte  is  legal 
interest.  I^e  allowance  of  damages,  however,  in  these  cases  rests 
entirely  in  discretion ;  and  so,  where  the  action  was  in  tort,  the 
Court  of  Errors  refused  it.  («)  (1)  It  waa  allowed,  however,  in 
another  case,  on  a  judgment  in  trover,  (ti)  But  this  branch 
[389]  of  the  subject  rather  belongs  to  the  head  of  statutes  regu- 
lating damages,  which  we  shall  elsewhere  consider. 

The  allowance  of  interest  on  judgments  generally  has  been 
a  subject  of  much  discnaeion.  In  England,  the  doubt  Is  solved 
by  a  recent  statute,  which*  declares  that  every  jadgment  debt 
shall  carry  interest  at  the  rate  of  four  per  centum  per  annum, 
from  the  time  of  entering  up  the  jadgment,  or  &om  the  time  of 

1780,  ek  SO,  g  !S.  "th«JndiaUl  doctrine  of  alloaiagftDddii- 

Madera  February  term,  1803,  and  aUoiring  intflroBt  on  judgcaents.  whether 

.  jrnary  term,  ISOl.  on  affirmanoe  in  error,  or  in  odber  caaea, 

())  Boyce's   Gie^ntora  v.    Orandy,  9  HeemB  In   some  regpeota  to  rest  rather 

Pvlert,  270.    Himley  •.  Rota,  S  Cranth,  upoa   arbitrary  discretion,  practice,  or 

SIS.    fiotUa  Jfario,  10  WKuiL,lii-H±  precedent,  tliaD    any  priaciple    which 

(()  S  R.  S.  eie,  i  U.  ooDfamw  to  onr  geneTal  notiona  of  jus- 

(u)  QelMon  >.  Uoyt,  IS  /  R..  S6I.  tice."    Eloek  t.   fiolmuon,    U    Wmd., 

[«)  Bisaell   v.  Hopkini.  4    Coam,  US.  157  and  ISO, 

In  the  tame  State  it  haa  been  uiA  that, 


(1)  Bee  Hoard  «.  Oamer,  i  SaJidf,  {IT.  Y.)  677. 


Febm 
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the  piiBsa^  of  the  act  in  cases  of  jndgment  then  entered  np  and 
not  canying  intereet,  pntal  the  ume  thall  be  satiBfied ;  and  snch 
intereet  msj  be  levied  under  a  vrit  of  execataon  on  snch  jndg- 
ment  (tra) 

la  New  YoA,  it  has  been  decided  that  interest  is  reooverable 
in  an  action  of  debt  on  jndgment,  vhether  the  original  demand 
carried  interest  or  not.  (vu)  (1)  Bnt  in  debt  on  jndgment  for  a 
tort,  interest  is  recoTerable  only  from  the  date  of  the  judgment, 
and  not  from  the  finding  of  the  ▼etdiet.  (w)  Where  the  judg- 
ment is  rendered  on  contract,  it  can  in  New  York,  by  express 
statute,  be  collected  on  execation.  (at) 

How  far  interest  is  recoverable  under  the  penalty  of  a  bond, 
we  shall  have  occasion  to  examine  in  the  next  chapter. 

It  has  never  been  doubted,  that  where  interest  is  made  paya- 
ble before  the  principal,  snit  can  be  bronght  for  the  non-payment 
of  the  interest  alone ;  (y)  (2)  but  an  important  question  has  been 
presented,  how  far  an  action  can  be  maintained  for  intereet  after 
the  payment  of  the  principal.  In  New  York,  it  has  been  decided 
that  where  interest  is  not  stipulated  for  in  the  contract,  hot  is 
recoverable  merely  as  damages,  a  creditor  is  precluded  £rom  sus- 
taining an  action  for  its  recovery  after  accepting  the  principal ; 

(uu)  1  A  STIcL,  e.  110,  g  11.  Sm  (x)  3tyn  n.  AntUn,  S  Waul.  49«;  9 
FUher  *.  Daddiog,  S  Statt  N.  lUp.,  G16.  R.  3.,  SSI.  It  h&d  been  previoiulj  de- 
See,  also,  CnftBB.  Wilkinun,  4  Q.  B..  74.  cided  otherwU*.    Wateon  v.  Fuller,  S  J, 

(nr)  Klooks.  Bobiiuoii,  iiWeaiL.lSl,  B„  £61. 

-■^ --"    "--'^-■^     -             _■— .  1^^  Cooky  »  Bot^  8  Jfiwt,  Ml. 


(1)  A  oredltor  by  Jndgiaeiit  r«ooTared  In  %  fixMiga  oooi^  who  oomM  tn  imd«r  ■ 
oreditor'a  bill  ftnd  proTee  hla  demftiid,  U  anUtled  to  lutarett  on  the  amonat  of  the 
Judgment  from  tlia  Um*  it  wa«  rendered,  although  It  doee  aot  appear  whether  the 
Jadgment  bean  intereet  by  the  law  of  the  ooontry  vhere  It  vai  rendered,  or  not 
Kekon  v.  Fdder,  1  Xieh,  {8.  C.)  Bq.,  SSS. 

In  an  aetion  of  aaaampdt.  on  a  promise  to  pay  the  amonnt  of  a  Judgment  from 
whlob  defendant  bad  been  dUoharged  under  the  inwlveot  debtor'*  act :  Hdd,  that 
the  true  mt^mire  of  daoiage*  vm  the  amount  of  tbe  debt,  intereat  and  ooata,  on  the 
day  of  the  entry  of  the  judgment,  with  intertat  on  the  amount  fhnu  the  day  of  tbe 
•ntry  to  U)«  day  of  trial  Gatewood  «.  Moaea,  6  Rkkariton,  (&  0.)  Lam,  M4.  Aa 
to  the  alloiranee  of  interest  on  the  ooeta  on  ■  Judgment,  cee  Soger*  r.  Bum*,  37  Pom, 
81..  SU. 

(t)  TTpoD  a  note  for  money  payable  at  a  future  pay  day,  whether  in  an  entire 
form  or  by  inatallmenta,  "laUk  inUrttl  to  btpaid  anmudty,"  the  LntcreM  which  may 
have  accrued  In  any  year  may  be  recovered,  if  anod  for  before  tlie  pay-day  of  tha 
priUBlpal.    Banniiter  «.  Bobalt,  SO  Me.,  78. 
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bnt  that  where  intereBt  is  stipulated  for  in  the  contract,  soit  may 
be  brought  for  it,  although  the  principal  has  been  paid,  (z) 

80,  payment  of  the  amonnt  of  principal  money  due  from  a 

debtor  to  his  creditor,  will  not  necesBarily  prevent  an 

[390]  action  for  the  amount  of  interest     If  made  generally,  it 

applies  first  to  extinguish  the  interest,  and  the  balance 

may  be  sued  for  as  the  principal,  (a) 

It  seema  well  settled  that  where  an  attachment  or  injunction 
is  laid  on  a  par^  liable  to  pay  interest,  it  ceaaea  rcnning  till  the 
legal  impediment  is  removed,  (i) 

(1)  Fftka  •.  EddT*!  Ik^  16  Wtud.,  tt.  rtogcr.  It  We^,  tl9;  LaBnlUiew^t: 

(a)  People  K  Ckmntf  of  New  York,  B  BalMy,  4  EaUUd,  «. 

Ooviit.  811.  Bm,  ftlaa.    Kdlogg    >.   Hitehsoek,   1 

(i)  Willing  K    CoDiMiw,  Pttn-*' C  C.  Wend.,   SSt ;     B«iDbtidg«  «.  WUcocki, 

K,  SOI,  S9l ;  nt^sMTd  «.  CaldircU,  3  Bcidmin't   C.  C.  H,   CSS ;    Lemage  r. 

DtaL,i\6;  %  TaUt.%m;  Oiborne  «.  XT.  HamUtoii,4  71  A,61S;  I  ^.  S/oei..  lU. 

aBHili,  S  WhMt.,  783;  Btaveiu  k  Bar- 
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CHAPTER    XVI. 


OF    PENALTIES;    LIQUIDATED    DAHAOES;    AND    THE    COUHOH 
LAW  ACnON  OP  DEBT. 


Debt  and  CoTeuDt — Debt  od  Bond — Amount  of  reeorery  within  tlie  P«DBltj — Af- 
dgnment  of  Bi«aeba — liquidated  Danuges — N  e-£zekt  Bonds— Bondi  to  redgn 
Urlnga— BaooTSty  beyond  the  Fen&l^. 


We  have  just  terminated  the  coanderation  of  a  lai^  class  of 
cases,  in  which  the  damages  are  in  no  wise  detennined  bj  the 
agreement  of  the  parties.  We  now  come  to  another  claas,  where 
the  contracting  parties  fix  or  litj^nidate  the  amount  that  shall 
famish  the  measure  of  compensatioQ  in  case  of  non-fhlfiUment  of 
the  agreement,  either  in  the  shape  of  a  penalty,  or  of  stipulated 
damages,  ^e  questions  arising  under  this  branch  of  our  subject 
are  generall;  pres^ted  in  one  of  the  two  common-law  actions 
known  as  debt  and  covenant ;  bnt  we  shall  endeavor  to  consider 
the  matter  at  large,  without  confining  ooiBelves  strictly  to  either 
of  these  technical  forms. 

At  the  same  time  it  is  impossible  altogether  to  dismiss  them 
from  view.  The  common-law  action  of  dAt  is  applicable  in  all 
cases  where  a  sum  certain  is  due,  whether  the  contract  be  by 
parol  under  seal,  or  of  record ;  while  eovmamt  is  the  remedy  for 
breaches  of  all  contracta  under  seal,  whether  for  gums  certain  or 
nncertain.  And  owing  to  this  arbitraiy  division  of  actions,  the 
roles  of  damages  conform  in  many  cases  rather  to  the  remedy 
than  the  right ;  we  most  therefore  not  lose  sight  of  this  technical 
distinction. 

Of  all  forms  of  debt,  that  of  debt  on  bond  has  latterly  been 
the  most  frequent.  In  the  eariy  periodsof  obt  junspradence  debt 
was  the  common  action  for  goods  sold  and  delivered,  and  for 
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work  and  labor  done ;  bat  it  was  sobseqneBtlj  to  a  great 
[392]  extent  BnpCTBeded  by  the  proceeding  in  aasnmpeit.  (e)    It 

is  true,  as  a  general  mle,  that  in  the  aetion  of  debt,  which 
is  brought  for  the  recovery  of  a  btuq  certain,  no  damagee  can  be 
claimed  on  acconnt  of  the  debt  itaelf,  thiB  being  recoverable  in 
niemero  ;  bat  damages  are  given  on  acconnt  of  the  detention  of 
the  debt  In  an  action  of  debt  on  bond,  therefore,  only  nominal 
damagee  are  assessed ;  nor  is  it  in  general  necessary  to  have  them 
asaessed  to  the  amount  even  of  what  is  dae  for  interest,  becaose 
as  nnder  the  verdict  the  pluntiff  is  entitled  to  the  whole  penally; 
this,  which  is  double  the  sum  mentioned  in  the  condition,  is 
nsnally  sufficient  to  cover  what  is  dne  for  interest.  Bat  this  snb- 
ject  will  be  more  folly  noticed  in  anotlker  part  of  this  chapter. 

The  form  of  the  obligation^  or  bond  of  the  English  law,  is 
technical  and  pecaliar.  The  obligor  binda,  or  oblig«a  himself  to 
pay  a  certain  sam  of  money  at  a  certun  time,  to  the  obligee. 
This,  if  nnder  seal,  wonld  be  a  single  bond,  or  8im^)tsx  oblSgaiioj 
and  wonld  only  differ  from  a  not«,  in  being  nnder  seal,  and  not 
negotiable.  Bnt  in  the  bond  we  fltid  a  clause  appended,  declar- 
ing that  the  previons  obligation  shall  be  void  on  flie  payment  of 
some  leaser  sam  of  money,  or  the  performance  of  some  particalar 
act.  The  latter  part,  or  condition,  of  the  bond,  is  that  which  dis- 
closes the  real  nature  of  the  contract,  and  contains  its  essence  ; 
the  former  part  is  the  penal^.  {d)  Pentd  obUgaOona  are  well 
known  to  other  systems  of  law  besides  oar  own;{e)  bnt  the 
precise  form  of  contract  by  which  an  absolute  obligation  is  at 
fiist  declared,  and  this  converted  into  a  mere  penalty  by  the  addi- 
tion of  a  subsequent  condition,  is,  I  believe,  entirely  peculiar  to 
the  English  law. 

From  this  form  of  obligation  or  contract,  various  results,  flow- 
ing from  the  technical  rales  of  the  common  law,  were  deduced 
by  the  founders  of  oar  jarisprudence.  If  the  condition  was  not 
strictly  complied  with,  as  in  regard  to  the  payment  of  money  on 
a  day  certain,  the  moment  the  day  was  passed  the  penalty  became 
the  debt,  and  was  at  law  recoverable ;  and  neither  payment  nor 
tender  after  the  day  would  avail,  because  a  condition  once  broken 

was  gone  forever.  If  the  condition  were  to  do  any  tbing 
[393]  other  than  pay  money,  and  were  not  fulfilled,  the  pen- 

(e)  AnU,  UT ;  Badder  v.  Pri«a,  1  H.  (•)  Polliitr,  TnM    de»   0)>Us«tioii% 

BU,  fi41.  Fart  U,  ohiip.  v.,  d«  ObUeationi  F6iia- 

{d)  Black.  Gnu.,  IL,  oh.  SO,  S4a  let. 
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alty  again  became  the  debt,  and  iraa  ncoTerable  vitlioTit  any 
reference  whatever  to  the  aetoal  damagee  incnrred.  Hence  many 
difficnitiee  aroae.  Lord  Eainu  says,  (^  that  the  btmd  was  intro- 
duced originaUj  to  erade  the  oommon  law  of  England,  which 
prohil»t«d  the  taidng  iatereat  for  moDey.  Whatever  reason  led 
to  ita  introdacti<H),  certain  it  is,  that  its  peealiar  fonn  has  occa- 
sioned infinite  doabt  and  contradiction.  In  r^ard  to  onr  present 
subject,  we  abaSi^at  oonuder  what  sam  can  ba  recovered  under 
or  within  the  penalty.  Seoondly,  bow  hj  auignii^  breaches, 
Ihat  Bom  is  arrived  at.  Thirdly^  when  the  penalty  is  coneiderod 
as  liquidated  damages.  And  lattip,  irhat  can  be  recovered 
beyond  the  pen^ty. 

And  first,  ae  to  the  damages  that  may  be  recovered  under  or 
vnthdn  the  penalty. 

^e  action  of  debt,  as  has  been  said,  is  the  nsaal  remedy  pro- 
vided by  the  oommon  law  for  the  recovery  of  a  sam  certdn. 
And  in  an  action  of  debt  for  condition  broken,  the  amonnt  of  the 
pluntiff's  recovery  was  originally,  as  has  also  been  said,  the 
penalty ;  nor  coold  the  action  be  relieved  against,  either  by  pay- 
ment or  tender :  no  defense  would  avul  bnt  a  release  under  seal. 
And  this  severe  role  of  the  common  law  was  only  mitigated  by 
the  practice  of  the  courts  of  cbanceiy,  which  interposed  and 
would  not  allow  a  man  to  take  more  than  in  conscicDce  he 
on^t.  (g)  It  became  early  settled  in  equity  (hat  the  condition  of 
the  bond  was  the  agreement  of  tiHe  parties,  and  as  such  the  obli- 
gor was  relieved  from  the  penalty.  (A)  Lord  Somers  said,  (t) 
"  that  where  the  party  might  be  pat  in  as  good  a  plight  as  where 
the  condition  itself  was  literally  performed,  there  the  Oourt  of 
Cbanceiy  would  relieve,  thoogh  the  letter  of  it  ware  not  Btrictly 
performed,  as  payment  of  mtwey,  &o.  Bnt  where  the  condition 
was  collateral  and  in  recompense,  and  no  valae  could  be 
put  on  the  breach  of  it,  then  no  relief  could  be  had  for  the  [384] 

if)  Prin.  of  Smdtr,  Bo«k  UL,  d).  tt.,  >.  WatkvM,    S  ^tt,  V7.      BUhcnw  «. 

»9.  ClwMh,  a  r*K,  S7L     pHki  «.  Wflaoo, 

ig)  Black.  CoDi.,bo<dia,«l»p.M,  S41,  111  JAxt,  BIS.     Hobm  *.  TNtot,  L  P. 

For  B— ■otthUanewpliw  taOhwwy.  Vmm.,  191.    ChiUiDeT«.CUUiMr,a  Vu., 

sea  Ukia  v.  ThomM,  1  F«m,  U>,  Md  B38.    CoUIm  «.  CoUiiu,  9  Bunr.,  sa.  Se« 

Stevaid  *.  Bmnball,  t  Ftm.,  tOt ;  •!■>,  Fothier,  by  Evaoi,  on  P«m1  Obligatioiii, 

Bho«.  Pat.  C»M.,  10.    Bond  Mid  pMalty,  appuidb^  and  Fonblanqoa'i  1t«rtiK  on 

Abr.  Eq.,  91,  ftS.  Boolty. 

(A)  Aetna  V.  l^erea,a  Frint.,460.   Can-  (i)  Pr«a.  in  CL,  4Bf. 
nel «.  Buckle,  a  P.  Wmt.,  848.    Watkjmi 
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breach  of  if  (1)  Tlut  pnetiee  waa  followed  hj  tiie  eommon 
law  tribanalB,  which  ordered  the  proceedings  to  be  stayed 
upon  bringing  into  court  the  principal  debt,  interest,  and  coats.  (J) 
Finally,  this  diacretionaiT'  power  was  oonfirmed  bj  a  atatntoiy 
regnlatdon,  which  provided  that  in  actions  on  bonds  with  penal- 
ties, the  defendant  mi^t  bring  in  the  principal  debt,  interest,  and 
costs,  and  be  diechai^ed.  (k) 

This  legifiUtion  has  beoi  followed  in  Aia  conotry.  In  New 
York,  (2)  it  ia  declared  that  in  actions  on  penalty  bondsj  the  plain- 
tiff may  plead  payment  of  the  debt  made  befc^e  snit  bronght, 
though  not  according  to  the  condition ;  and  that  after  sut  bronght, 
'the  defendant  may  bring  debt,  principal,  and  ooata  into  corirt,  and 
that  thereupon  the  action  shall  be  disoMitinaed.  Speaking  of  the 
Sngliah  original  of  this  statute,  Lord  Hansfleld  said,  (m) 

"ThktitvH  nwde  to  nrnon  th*  kbaorditf  whidi  Sir  TlwiiiM  Man  unroo- 
ecMftillj  ■ttcmptvd  topenuad*  thejndgM  to  rancdj  tn  tb«i«l|n  of  Hml  VC; 
for  he  summoned  them  to  a  ooDferance  coaceniiDg  the  gnndog  nUrf  tt  Ikw, 
mfter  the  IbriUtara  of  bonds,  upon  paTraent  of  prindpel,  intercat,  »nd  cOBt^  and 
wheo  they  nid  th^  could  not  relieve  •gainit  the  peiult/,  he  awore  hj  the  bodj 
of  Qod  h«  would  gnnt  in  iiyunctioD.'' 

And  in  another  case,  (n)  he  said, — 

"It  was  utracvdiiurr,  that  afttf  It  wu  settled  in  «7Mi(r  that  th«  forfdture 
might  be  MTed  by  tho  pwforming  the  btent,  and  that  thia  was  the  nature  of  a 
bond,  the  courts  of  law  did  not  follow  equity,  but  still  cootiiiaed  to  do  injtutiet 
at  i^ttfvnt,  and  put  the  parties  to  the  delay  and  expense  of  setting  it  right 
tbtwhtrt  M  <^  omtTM."  (0) 

Notwithstanding  this  statute,  however,  it  is  apparent 
[  896  ]  that  great  injustice  might  be  committed ;  because  the  plain- 
tiff was  entitled  to  judgment  for  the  whole  amount  of  the 

(j)  Qwg'a  CsM,  S  jSott,  SM.  Anon.,  (I)  R«*.  BUt,  vol  %  SS8,  &3  IS,  ST. 

e  arad,   n.      BuU«r  «.   flolC  ia,  ml  (m)  WylHa  k  WUkai,  iW.,  Sl». 

Anon.,  i£.,  9*.    Bnrridge  v.  FOTtewsne,  i&,  (n)  Boufoni  «.  Rybot,  B  £wt.,  ISTO, 

•0,  aad  inlaad'a  Obm,  ik,  101.    In  Bar-  1S74. 

ridge*.  Fortewnv,  111*  eoortMtd,  "Itla  (o)  Ib  tUe  ki*  eM*  k  ww  h<)d  that 

an    equitable   motion,    to  be   rdisred  UmdieanditJoBedfarpayineDt  of  money 

agaloit  the  penalty."  by  lutallnMUta,   were  within  tii*  Act  ot 

(t)  4  Anne,  chip,  IS,  §g  11  and  II.  4  Anne, 

(1)  Coorti  of  Sqni^  will  not  rellere  againat  rtlpolated  damago^  Willlanu  «. 
Green,  14  B»h.  {Arh.),  SIB ;  Weaterman  *.  Uaan^  IS  i>«nii-  St.,  V\. 


Digitized  .yCOOgle 


CHAP.  XVL]  ASSIOIIHEHT    OF    BBEACHm.  415 

penalty,  and  tlie  defendant  eonid  only  be  diachaiged  by  address- 
ing himself  to'the  equitable  consideration  of  the  court.  Hence 
was  Imposed  the  obligation  to  atmgn  hreachea.  Bj  a  statnte  en- 
acted  at  nearly  the  same  time,  {p)  it  was  declared  "that  in  all 
actions,  <&c.,  apon  any  bond  or  bonds,  or  on  any  penal  sum  for 
noD-performance  of  any  covenants  or  agreements  in  any  inden- 
ture, deed,  or  vriting  certain,  the  phuntiff  or  plaintiff  may  asogn 
as  many  breaches  as  he  or  they  shall  think  fit ;  and  the  jury  upon 
trial  of  such  action  or  actions,  shall  and  may  assess,  not  only  such 
diunages  and  coats  of  suit  as  have  heretofore  been  usually  done 
in  snch  cases,  but  also  damages  for  such  of  said  breaches  so  to  be 
assigned  as  the  plaintiff,  on  the  trial  of  the  same,  shall  prove  to 
have  been  broken."  The  language  here  is,  that  the  plaintiff  may 
afieign  breaches ;  bnt  it  has  been  settled  that  the  statute  is  com- 
pulsory, (;)  and  that  a  judgment  obtained  under  the  former  prac- 
tice of  the  common  law,  is  bad  in  error.  In  the  case  last  cited, 
Lord  Kenyon  and  Mr.  3.  BuUer  sud, — 

"  Tt  is  ftpparmt  to  as  that  th«  Uw  wu  iii»d«  tn  ftvor  of  deftndints,  ind  ia 
htgfalj  remedial,  eakulawd  to  give  pl^tHfb  nlief  np  to  the  extant  of  the  dam- 
ige  BUBtaioed,  and  to  protect  derenduts  againat  the  pajmcnt  of  ftarther  luma  than 
what  u  in  conscience  due  ;  and  aUo  to  take  away  the  neisMBitr  of  proceedings 
in  equitj  to  obtain  relief  against  an  unconscionable  demand  of  the  vh(4e  penaltf 
in  cases  where  vnall  damages  only  hare  accrned." 

And  it  was  accordingly  held,  that  the  plaintiff  mvet  assign 
breaches,  and  that  the  jury  must  assess  tlie  damages. 

The  principles  of  this  act  have  been  engrafted  upon  the  I^;is- 
lation  of  this  country.    In  Kew  York  it  is  provided :  (r) 

"When  an  action  shsU  be  proseeated  in  *aj  eonrt  of  law,  Bpon  any  bond, 
fortiiebraaJdiofanyeondltlonotlier  thanfbrthepaTinent  ofmonej,  or  shall  be 
proaecnted  for  anj  penal  sum  for  the  Don-perfonnanoe  of  any  oovanant  or  writ- 
tea  agraeDMBt,  (be  i^intiff  tn  \k  dedaration  shall  aarign  the  q>edflo  breadiea 
for  whi^  tibe  action  is  brongfaL 

"  Upon  the  trial  of  such  action  if  the  jurr  find  that  any  asalgnBant  [890] 
of  such  breachca  is  true,  and  that  the  plaintiff  should  recover  damagaa 
thenfor,  thej  shall  aseess  such  dsmsges,  and  ahall  aped^  the  aokount  thereof 
in  their  verdict,  in  addition  to  their  finding  upon  any  other  question  of  laet  sub- 
mitted to  them. 

tp)  8  and  »  WilL  m.,  ehs&  11.  g  S.  (i)  BeriMoa  ef  ISIS  (S.  Urm,  ToL  I, 

{q\  Bole*  «  RoHwell,  s  T.  S.,  BS&,  and  51S),  and  Bertied  StatntM,  ToL  IL,  800, 
Hardy  *.  Bern,  O.,  686.  Sd  ed. ;  STB,  lit  ed. 
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"  la  ereij  Boch  Mtiw),  IT  Iha  plaintiff  iMOW.tlMTerdtct  of  ttwJoiyMMn- 
ing  the  pUintiff'a  danuiges  Bhall  b*  vittni  on  tha  ttoord,  wid  Judgmeat  ahiJl  b« 
rendered  for  the  p«iult]r  of  the  bond,  or  for  the  peoal  sum  forfutvd  u  ia  other 
Kctiong  of  debt,  together  with  costs  of  suit ;  and  with  •  further  judgment  tbkt 
the  pMntiff  lULTe  execution  to  collect  the  amount  of  the  damages  so  aasessed  hj 
thejorf,  which  damagvs  ahall  b«  spedfled  In  such  judgment  (t) 


Theae  two  etatntes  have  toge&er  prodnced  thie  reasonable  and 
eqnitable  Teenlt,  that  in  the  case  of  an  agreement  to  do  or  refrain 
from  doing  any  particnlar  act  Becnred  by  a  penalty,  the  amount 
of  the  penal^  is  in  no  aense  the  measure  of  compemation ; 
and  &e  plaintiff  mnat  show  ihe  particnlar  injnry  of  which  he 
complains,  and  have  his  damages  aesessed  by  tlie  jmy*  It  may, 
therefore,  be  laid  down  as  a  Betded  mle  that  no  other  enm  can  be 
recovered  under  a  penalty,  than  that  which  shall  compensate  the 
plaintiff  for  his  actual  loes. 

In  the  action  of  debt  on  bond,  however,  jndgment  still 
[SdT]  goes  for  the  penalty,  owing  to  the  technical  rule,  that  in  this 
action  the  entire  sum  is  demanded,  and  the  penalty  is  the 
debt,  according  to  the  express  tiaim  of  the  instrument ;  this,  how- 
ever, is  corrected  by  the  practice  which  forbids  the  ezecntion  to 
iasne  for  more  than  the  sum  really  due. 


(()  This  act  has  been  applied,  to  bonds 
conditioned  for  the  performanee  of  «eve- 
nante  contained  in  tlia  Mme,  or  In  any 
otker  deed  or  Triting ;  for  the  payment 
of  money  by  inMtllinwita;  for  tha  pay- 
ment of  an  annuity ;  or  for  the  payment 
of  an  award ;  to  bonds  given  by  deputy 
•heriffi  lor  the  lalthfoi  ptrfDtinaaee  of 
the  dnties  of  their  office,  Bamard  v.  Dar- 
ling. 11  Witid.,  S7  ;  for  the  performance 
of  any  otiier  ^>Mifie  set.  not  bdng  tke 
payment  of  a  aom  of  money  in  eroa^  It 
tuu  also  been  tpplted  to  replevin  bonda, 
and  to  bail  bono^  and  to  bonda  eondltlon- 
«d  to  restore  the  smonnt  reeovered  In  the 
event  of  a  revenat  on  certiorari. — Ora- 
ham't  Praetitt,  id  »dil.,  flI9  and  801. 

Previona  to  the  Bevlsed  Statntei,  It  waa 
held,  in  Hew  Tork,  that  the  breaohea 
might  be  BBBigned  in  the  replleatloa,  or 
on  the  circuit  or  nisl-priui  roll ;  but  the 
praaent  atatnte  la  more  iq>ecial ;  and  in 
Reed  v.  Drake,  1  Wend.,  846,  it  waa  held 
that  the  breaohea  mnat  l>e  auigned  in  the 
declaration ;  and  where  the  pl^nttff,  In 
a  anit  on  an  art:4tTation  bond,  Iiad  omit- 
ted to  do  this,  bnt  iiad  atidgned  the 
brcaehea  io  the  replication,  and  the  jniy 


had  fonnd  a  correct  verdiet^  tiie  court  in 
error  reAiaed  pemlarion  to  amend  the 
deekratioB  by  Inaertinff  an  aailgnment 
of  breeches,  and  reveraed  the  jui^ment. 


Again,  in  livingston  ■.  He  Supo^or 
Conrt  of  the  City  of  New  Tort  10  Wtnd., 
MS,  the  plunttff.  In  a  arit.  on  a  bond 

Jiven  to  pTOtecote  a  te[4evln  nit  in  Sew 
ereey,  omitted  to  aaeign  i^^aahes  in  hii 
declaration,  had  Domlnal  damages  aiseea- 
ed,  and  entered  Judgment  fcr  the  debt 
damagea,  and  coita :  the  defendant  paid 
the  nominal  damagea  and  coata,  and  ^v 
plled  to  the  court  below,  the  9uperiiw 
Court  of  the  City  of  New  Tork,  lor  SB 
entry  of  tatiafaetiao,  wliieh  tliat  eonrt 
refuaed.  On  an  application  to  the  Su- 
preme Court  for  a  mandamui,  Neliran,  J., 
aaid,  that  tbe  court  inclined  to  the  opin- 
ion that  it  was  obligator  on  theplaintiff 
to  awign  breach  fb,  but  refuaed  th  e  m  oUon, 
and  left  thepartiea to thdr remedy  intbt 
oourt  below. 
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Dom^ea  are  given  Id  the  action  of  debt  on  bond  for  the 
detention  of  the  debt ;  but  such  damages  are  in  general  purely 
nominal ;  (Q  and  it  is  proper  to  notice  that  nominal  dama^^  may 
be  given  by  verdict,  bnt  not  on  default.  («)  If,  howeverj  the 
intereet  exceed  the  penalty,  it  will  no  doubt  be  neceseaiy  to  have 
the  actual  damages  aseeaaed  by  the  jory ;  if  the  judgment  goes 
by  default,  the  taxing  officer  allows  ^e  excess  in  the  costs.  But 
the  damages  are  not  necessarily  nominal,  and  the  jury  may  give 
Bubetantii^  damages  if  they  see  fit.  («) 

Zd^uidaied  Damages.  We  now  approach  another  class  of 
cases,  where  the  parties  have  agreed  on  a  sum  certain  as  the  mea* 
sure  of  damages ;  and  this  branch  of  our  subject,  owing  to  the 
existmoe  4^  the  technieal  penalty,  will  be  found  environed  by 
much  donbt  and  contradiction. 

When  speaking  of  the  subject  of  damages  with  regard  to  the 
action  of  debt  on  bond,  (w)  we  have  stated  the  rule,  resulting 
from  the  peculiar  form  c^  that  instrument,  which  fixes  a  penalty 
subject  to  a  certain  contUtion.  We  have  now  to  consider  the  same 
matter  in  another  sense. 

It  is  competent  f<ff  parties  entering  upon  an  agreement  to 
avoid  all  future  goestions  as  to  the  amount  of  damages  which 
may  reeult  from  the  violation  of  the  contract,  and  to  agree 
upon  a  definite  sum,  as  that  which  shall  be  paid  to  the  [398] 
party  who  aU«ges  and  establishes  the  violation  of  the  agree- 
ment, (tr)  In  this  esse  the  damages  so  fixed,  are  termed  Ufui- 
dated,  stipulated,  or  ttated  damages.  Bnt  even  where  this  coorBe 
has  been  adopted,  and  a  sum  certain  named  in  the  contract,  dif- 
ficulty has  arisen  as  to  whether  it  should  be  considered*  as  such 
liquidated  dunagee,  or  only  as  a  penalty.  (^)    It  being  settled  by 

(()  In  Peai^ylruia  it  lui  beeo  held  UIIdk,  S  CainM,  *d ;  Cook  k  Toimcj  ;  S 

that,  Ln  debt  for  t.  p«ultf  bf  tbtputy  WtitJ.,  444,  a  Sohm.,  107,  n.  3. 

o^rleTed,  dosugesouiy  l>e  given  lortlM  (w)  Henry  «.  E«ri,  Slf.i  WtU;,  SSS. 

detention  ;  bat  not  in  Uie  om  of  a  eom-  In  Belbin  e.  Butt,  how«Tar,  S  Htn.  4 

mon  informer.      Ritchie  e.  t^henraui,  1  W^t.,  4S2,   tfaa  Engliih  Court  of  £z- 

RomU,  196 ;   Norrii  »,  Pilmore,  1  Yeata,  chequer  refilled  \o  let  ia  evidenee  to  re- 

40B.     In  O'Neal  v.  O'Neal,  0    WatU'A  ducethe  daniuMlnBD  actJop  of  debt, 

Ary.,  ISO,  it  iasddtlut  daniiigaaladebt  on  the  ground  that  there -wm  no  Inquiry 

at  oomiBOQ  la-w  ar«  nauallv  nominal.  in  that  actJoo  m  to  dnnugee.     But  might 

(m)  Peoplev.  HaIIeU,4U)«wn.S'l;  lAL  tt  not  hsTe  been  admiuible,  if  offered 

Rtt.,  4lS,  481,  BOS;    TUd*!  Pr.  Farwu,  directly  t«  rednee  the  dtmagea  for  the 

l(t»-70;  6  Wmbe.,  I«6-6,  414;  10  /A,  detentionf 

437'8,4«S;   7  &.,  408;   LO.  BiiL.Wl,  Iv,)  AnU,  il%,  ttiq. 

Vtt;    TiddPr.Formt.m.lVl;   Clapp  (z)  A  provi^on  of  Ihii  nature  has  been 

»  Reynolds,  S  /.  Ciu.,  409;   Lord  Lon»-  ecKKfUd  on  eharter  parties,  and  U  famil- 

dala  0.  Chnreh,  a  7:  A,  888 ;  Wilde  •;  iarfy  known  as  Demnrrage. 

Clarkaon,  S  T.  £,  (08 ;  Smedea*.  fioogfa-  (y)  The  vord  pe«i«t(y  u  In  thla  obntra- 
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the  conrts,  both  of  eqoitj  and  law,  that  a  penalty  waa  only 
intended  as  a  secnrity  for  the  principal  Bam  dae,  or  the  actoal 
damages  Bastained,  it  became  donbtfal  even  when  a  definite  Bom 
was  named,  whether  the  parties  intended  it  for  that  pnrpose,  or 
whether  it  was  meant  as  liquidated  damages,  behind  which  the 
conrts  conld  not  go ;  and  on  this  Bnbject  varioos  casee  have  been 
decided  (1) 

It  ie  proper,  however,  before  we  examine  -  these  cases,  to 
notice  a  distinction  as  to  the  way  in  which  the  qneetion  presents 
itBetf,  growing  OQt  c^  the  form  of  the  contract,  from  want  of  a 
constant  attention  to  which  part  of  the  coofosion  has  arisen.  The 
agreement  may,  in  the  first  place,  be  to  do  or  refrain  from  doing 
eome  porticalar  act ;  or,  in  defanlt  thereof^  to  pay  a  given  snm  of 
money ; — and  thia  was  well  known  to  the  Bomau  law.  So  the 
imperial  legislator  advises  his  enbjects,  in  making  ctmtracts  for 
the  doing  of  any  thing,  to  fix  the  amomit  of  damages  by  inserting 
a  precise  stipnlation  to  that  effect :  "  Non  aolum  res  in  tUpitlatum 
deduoeposmnt,  ted eiicanfiMla :  vim, atipuUmvr  allqv,idjUri  vd 
non  fieri.  M  in  hi^uamodi  giipidationHus  optimum  erit  pemam 
aubjicere^  ne  qvantUai  stipalaiionis  in  incerio  git,  ae  neeetse  aii 
actori  probare  quid  efva  iniernt.  Itaque  si  quit,  vi  fiai  aliqitid, 
stipuletur  Ha  ad^ici  jxmia  debei :  si  ita  factum  non  erit,  tunc 
psenEB  nomine  decern  anreos  dare  spondee."  (2)  This,  as  Lord 
Kmms  clearly  points  out,  (a)  is  properly  an  alternative  obligation, 
and  the  snm  stated  cannot  be  correctly  termed  a  penalty. 

Secondly,  the  agreement  may  assume  tiie  technical  form  of 
the  bond,  containing  a  declaration  of  an  abeolute  mdebtedness  in 

dbtincUon  not  Tsry  correct  or  dgniflouit ; '  nmtuy  on  thii  leoUon  diwnuBes  the 

the  ward  dMignateaaiumabeoluUly  due  subject  of  the  meunre  of  di^m^ee  and 

in  case  of  the  non-perTarmaQca  of  an  Iti  neceeurj  UDcertaiDt;  in  nunjoaMs: 

leftrly  as  the  [Arue  Sit  vara  id  juad  imUrttt  MwrtatH  dupliel 

!._.  ..V- i—  rations,  ei   evmtu  iptiv*  Rei,  tt  a  pn>- 


agreement,  quit 
li^idattd  dioHi 
Duw  aeqnired 
teehniou  meaning.  (a)  Eaim'e  Equitj ,  'Book  IIL,  Ohap^ 


aeqnired   ■  fiied  and  well-«etUed      6afi<»>&     Vlnn.  Com.,  p; 
niou meaning.  (alK'"'"   "-'■-    " 

(i)  Inet.  Lib.  UL,  TiL  XVI*,  de  Verb.      IL,  171. 


OblSJ^.  iMtjon  7.     Vinnin*  ii 


(1)  Although  the  parties  hare  agreed  upon  a  nin  as  liquidated  damages,  jet  tf  It 
appears  that  the  ■grtament  only  oontempUted  a  total  faUnre  tw  perfono,  and  there 
has  been  a  partial  performance  hy  defendant,  he  i)  only  Uahle  for  the  damagM 
renilUi^;  trota  the  psrtial  failure.     Lampman  v.  Cochran,  IS  Barb.  {N.  T.),  IBS. 

By  extending  the  time  of  performance,  neither  party  loses  t^e  right  to  insist  on 
the  recovery  of  ti^iiated  damoffti.    Esmond  «.  Van  Beneohoten,  IS  S*rb.  (JT.  T.)^ 

sse. 
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a  given  gtun,  conditioned  to  become  void  on  the  payment 
of  a  less  aam,  or  the  performance  of  some  particular  act  [899] 
Here  there  ib  no  expreee  promise  or  undertaking  to  do  any 
thing.  The  indebtedness  declared  in  the  prior  part  of  the  instm- 
ment  is  not  intended  to  be  binding.  The  promise  relied  on  is 
contained  in  or  implied  from  the  condition,  and  that  is  sanctioned 
by  the  penalty. 

Thar^,  tite  agreement  may  bind  the  party  absolutely  to  do, 
or  refrain  from  doing,  the  particular  act,  and  then  proceed  to 
declare  that  if  the  promise  is  not  performed,  the  party  stipulating 
shall  pay  a  given  snm  of  money  as  a  penalty. 

And  laeti;/,  the  agreement  may  in  all  respects  resemble  the 
last,  except  that  &e  fixed  snm  may  be  declared  payable  as 
liquidaied  or  siaied  damaget,  or  as  a  forfeUwre.  (1) 

Before  proceeding  to  examine  the  cases,  some  few  general  ob- 
servations may  be  of  nse  to  serve  by  way  of  introduction  and 
illustration.  Whenever  questions  of  the  nature  we  are  now  con- 
sidering  present  themselves,  the  attention  of  the  coorta  is  mainly 
-  fixed  on  three  different  pbinte :  First,  the  language  employed ; 
Second,  the  subject-matter  of  the  contract;  and  l^ird,  the  inten- 
tion of  the  parties.  These  are,  indeed,  the  great  elements  of 
interpretation  of  all  contracts.  Bnt  in  the  case  we  are  now 
examining,  the  courts,  especially  in  this  country,  have  generally 
'  shown  a  matted  desire  to  lean  towards  that  construction  which 
exdadee  the  idea  of  Uqnidated  damages,  and  permit  the  party  to 
recover  only  the  damage  which  he  has  actually  sustained.  The 
langnage  c^  the  contract  is  not  controUing.  If,  indeed,  the  word 
**  Pm^^ "  is  nsed,  as  we  shall  see  hereafter,  it  will  never  be 
constmed  as  a  snm  absolutely  fixed.  Bnt  the  reverse  is  by  no 
means  the  case ;  and  the  phrase  "  liquidated  damages,"  has  often 
been  made  to  read  "penalit/."  (2) 

And  such,  it  seems,  was  the  disposition  of  the  civil  law  in  the 
somewhat  analogous  case  of  the  stipvlaiio  dwpless .'  Qua  aoru- 
pulontatet  et  differentia  proceduni  propter  odiotitatem  strictamque 
naturam  tUpulaUonia  dupUs,  qua  atricti  juris  est,  contra  quam 
eHatn  in,  dubiojU  inierpreiaiio.  Contra,  vero,  actio  em  empto  bona 
^dei  est,  et  etiamfavorahUis,  cam  non  competat  ad  vera/m  pomam. 


(1)  Tie  fourfold  elaa^cation  of  tlie  text  vu  ftpfwoTed  and  foUowAd  in  Eonoad 
}.  Van  BcDMhoUD,  liBarb.  {N.  Y.)  366. 

(2)  niaraughgood  v. Walker,  i  Jona  (JV.  C.)  L.,  IS ;  Bormge  v.  Crump,  S  B>.  SSa 
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aed  subdsUre  etprobari  oportet  verum,  et  jnstwn  itfteresm  m«rUo 
in  ea  plgniorjit  interpretatio.  (5) 

The  enbject-matter  of  the  contract  and  tjie  intention  of 
[100]  the  partiee,  are  the  controlling  guides.  If  from  the  nature 
of  the  ^ireement  it  is  dear  that  any  attempt  to  get  at  the 
actnal  damage  wonld  be  difficnlt,  if  not  vain,  then  the  conrta  will 
incline  to  give  the  relief  which  the  partiee  have  agreed  on.  Bat 
if,  on  the  other  hand,  the  contract  is  snch  that  the  strict  eonstrac- 
tioD  of  the  phraseology  would  work  abenrdity  or  oppreaeion,  the 
nee  of  the  term  liquidated  damages  will  not  prevent  the  courts 
from  inquiring  into  the  actual  injury  snstiuned,  and  doing  justice 
between  tiie  parties. 

We  may  remark,  in  the  first  place,  that  it  is  well  settled,  that 
no  damages  for  t^e  mere  non-payment  of  money  can  ever  be  so 
liquidated  between  the  parties  aa  to  evade  the  provisions  of  law 
which  fix  the  rate  of  interest  So,  in  a  case,  (o)  where  abond  was 
given  that  if  certain  bills  were  not  accepted,  the  obligors  would 
pay  the  amount  of  them,  with  interest  at  10  per  cent,  by  way  of 
penalty,  it  was  insisted  that  the  damages  were  liquidated.  Bat 
Lord  Lon^borough  said,  "  There  can  only  be  an  ag^<eement  for 
liquidated  damages  where  thM«  is  mi  agreement — for  'iha  perform- 
ance of  eetiain  at^  the  not  doing  of  which  would  be  injurious  to 
one  of  the  parties,  or  to  guard  offoinat  the  petformanee  of  aota 
which  if  done  would  also  be  injurious.  But  in  caeefl  like  the* 
present  the  law,  having  by  poaitfve  rules  fixed  the  rate  of  interest, 
has  bounded  the  measure  of  damages."  And  it  was  held  that  the 
amount  of  the  bills,  with  legal  interest  only,  could  be  recovered. 
And  in  a  similar  case,  this  language  was  held  by  the  Supreme 
Court  of  New  York :  "  Such  facts  constitute  no  right  to  recover 
beyond  the  money  actually  due.  Liquidated  damages  are  not 
applicable  to  such  a  case.  If  they  were,  they  might  afford  a 
secure  protection  for  nsniy,  and  countenance  oppression  nnder  the 
form  oflaw."(<i) 

The  earliest  notice  of  the  general  subject  appears  to  be  in  i^ 

(()  Ihinioulin,  deEo  quod  Int.  §  ISS.  that  It  iroiild    bs   competent   for   tke 

UJ  On  V.  CbnrGhUJ,  1  H.  Blade,,  S32.  parties  to  make  a  aUpiilation  to  paj  ■ 

(d)  ^'*y  "■  Crosby.  18  J.  R.,  SI9  and  certAin  mm  on  tbe  non-perfonnance  of « 

229.    In  Qalawortliy  e.  Strati  1   Exch.  cOTsnant  to  pay  a  smaller  anin  ;  butthey 

Rep.,  flse,  Parlce,  B.,  is  reported  to  hsTe  mast  do  so  id  express  terms;  and  if  that 

said,  witli,  perhaps,  lees  than  bis  umal  be  done  I  do  not  tee  how  the  court  can 

care   and   diacrimination,    "I    take    it  avoid  giving  effeettosuch  a  contract.* 


D,„i,z,d;,  Google 
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BapUate  Hv^  case,  («)  which  ib  as  followe :  la  an  action 
of  covenant,  if  the  pWitifT  connU  that  in  an  agreement  for  [401] 
certain  lands  between  plaintiff  and  defendant,  the  defend- 
ant covenanted  that  if  on  meaaarement  there  were  not  found  as 
many  acres  ae  the  defendant  had  stated  to  the  plaintiff  at  the  time 
of  sale,  he  would  re-paj  fur  each  acre  wanting,  £11  per  acre,  and 
avers  that  on  measurement,  so  many  acres  were  wanting  as  would 
at  £11  per  acre  amount  to  £700 ;  and  iseue  being  joined  whether 
they  were  wanting,  and  the  jury  find  for  the'  pluntiff,  and  give 
£400  damages,  this  issue  is  well  fomid  for  the  plaintiff;  for 
although  it  were  foond  that  all  the  acres  were  wuiting,  still  they 
are  chancdlort,  and  may  ^ve  snch  damages  as  the  case  requires 
in  eqni^,  inaemnch  as  the  whole  consists  in  giving  damages.  {/) 
To  this  decinon  I  have  already  refeired,  as  being  strikingly  illus- 
tettive  of  the  laxity  of  all  tlie  early  cases  on  the  subject  of  com- 
pensation, ig) 

In  llie  next  case  in  which  the  subject  was  discossed,  (A)  the 
plaintiff  had  executed  a  bond  in  £100  penalty  to  the  Duke  of 
Beaufort,  that  his  son  shoold  not  poach  on  the  duke's  grounds 
without'leave  from  the  game-keeper,  or  unless  in  company  with 
a  qualified  person.  The  son  afterwards  fished ;  the  bond  was  put 
in  suit,  the  penalty  of  £100  recovered,  and  paid  by  the  plaintiff, 
with  £40  costs  of  snit  This  bill  was  filed  for  relief.  It  was 
insisted  that  the  bond  was  only  given  as  a  secnrity  that  the 
son  should  not  poach;  but  Lord  Chancellor  Hardwicke  aaid, 
"  It  is  most  abenrd  to  think  that  bonds  of  this  Idnd  were  in- 

(*)  1  RoDm  Abr.,  ion,  Ht.  TriftL  fo)  In  mmbieqiientcue,  Lowtv.Pecn, 

(/)  Til*  Miglul  li  M  fbllowi:  "En  4  B^rr..  t2x(t  ud  StM,  Lord  lUnifield 

nn  action  de  eoTcnaiit,  A  la  pltiintlfe  said,  "As  to  the  cue  mentioned  bj  Hr. 

coant  qii«  mr  hb  bargain  par  ccrt«ln  Haaflfteld,fromBol]e*  Abr.,  it  iaimpoiri- 

terrea  enter  le  pUntife  et  defendant,  1e  ble  to  aapport  it ;  for  it  cannot  be  tbat  a 

defendant  eovenanl  que  si  nefueronttant  man  ihould  be  obliged  to  take  leM  than 

Borea  lor  le  mesanrc  come  la  defendant  the  liquidated  aum.    And  Uie  writ  of 

ad  dit  al'plaintlfe  tor  le  rendition  que  le  error  tn  that  caaa  vaa  plahlj  brought 

terra   vend  fult,  que  11  repareroit  pnr  bj  the  defendant    Beddea,t)ie  daniiagea 

eheacun  acre  qnedetaaet  del  number  £11,  coold  nerer  be  Ukan  adTantage  ol  npoa 

et  allege  qne  anr  la  measure  tant  acres  a  writ  of  error.     Hoveoold  the  Tvantian 

en  certain  defearcnt  que  amount,  solon-  of  damagea  foand  by  tlie  jarjr  b«  the  aob- 

3ae  iCll  I'aere,  al  £700  ;  et  I'iuae  eat  an  ject  of  a  writ  oftrror  f 

efuerunt,   *«.    Et  le  jurte  trore  nor  (A)  Roy  »,  The  Dnka   of  Beanfurt,  3 

C'  'nttfe,  et  done  £400  damage*.     Cert  Aik.,  190,  decided  In  1741.    But  on  tha 

a  eat  blan  truve  par  le  platntife ;  ear  ground  that  an  ill  um  had  been  made  of 

eoment  que  Mit  trove  per  ceo  qne  tonia  uie   bond,  the  chancellor  rdicTad  the 

lea  acrea  defuemnt,  uncore  11*  lont  chan-  plaintiff  againtt  tha  verdict,  and  decreed 

cellora,  «t  pi^ant  doner  lant  damagea  the  duke  to  refund  the  £100,  and  JE40 

come  le  case  require  en  equitle,  ka  taut  damagea. 
qua  tont  eat  d'etre  done  en  damages." 
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[402]  tended  merely  as  a  security ,"  and  seked,  "  In  what  respect 
is  the  geDtleman  who  has  such  a  bond  in  a  better  condition 
than  he  was  before,  if  after  obtaining  jadginent  at  law,  a  conrt  <^ 
equity  will  give  him  no  other  satisfactioD  than  the  bare  value  of 
the  price  of  the  game  that  is  killed." 

In  a  case  before  the  same  great  judge,  (•)  Aylet  had  charged 
certain  lands  by  his  will  with  an  amount  of  ten  poonds,  for  the 
maintenwice  of  a  school-master,  to  be  paid  half  yearly ;  and  if  in 
arrear  forty-two  days  after  dne,  de.  per  week  were  allotted,  by 
way  of  ftomme  pcetus.  A  commission  of  charita'ble  uses  issued 
from  Chancery,  summoned  the  owner  of  the  land,  who  was  in 
default,  and  awarded  the  arrears  and  the  nonwM  pamtje.  Excep- 
tion was  taken  that  in  a  court  of  equity,'tbe  nomine  poena  would 
be  reliered  against  on  payment  of  the  actual  arrears.  Lord  Chan- 
cellor Hardwicke  said  that  the  nomine  poena  should  stand,  accord- 
ing to  the  intention  of  the  parties,  aa  a  security  for  the  tegai 
interest.  But  he  went  on  to  say,  that  where  there  is  a  nomine 
pcetuB  in  a  lease  to  prevent  the  tenant  from  breaking  hp  pasture 
ground.  It  is  otherwise ;  for  the  intention  there  is,  to  give  the 
landlord  compensation  for  the  damage  sust^ed,  and  in  such  case 
the  whole  nomine  pcena  shall  be  ptud. 

And  so  in  a  subsequent  case  (j)  where  an  increased  rent  was 
declared  payable,  provided  land  should  be  plowed  up,  the  agree- 
ment was  held  conclusive  on  the  quantum  of  damages,  {k) 

Again,  {I)  where  a  bond  had  been  g^ven  by  the  plaintiff 
Benson,  to  the  defendant,  a  hair  merchant,  as  a  security  for  his 
services  in  Flanders  as  an  agent  to  buy  hair,  the  plaintiff  was  to 
stay  abroad  a  certain  time  ;  and  as'  security  for  his  performance 
he  deposited  £100  with  the  defendant.  The  plaintiff  bought  but 
five  pounds'  worth  of  hair,  and  returned  to  England  before  the 
time  agreed  on.  The  bill  was  filed  for  £50  per  annum  agreed  to 
be  paid  bv  the  defendant  to  tlie  plaintiff,  and  also  to  recover  back 
the  deposit.  It  was  insisted  that  the  plaintiff  had  com- 
[403-]  mitted  a  breach,  that  the  £100  was  stated  damages ;  and 
the  previous  cases,  of  the  nomine  pcencB  in  leases  and  the 

(i)  Aylat  v.  Dodd,  S  Atk.,  S36,  decided  Lord  EUenboroagfa,  at  nM  priiu,  •■Id, 

tn  the  lame  jear.  "The  legkl  eomtruotioDof  NiohaBagiM- 

(j)  Famnt «.01miiu,S Alt  JU.eUb  mentii  thii;    bnmA  tb«  pmall;  yoa 

(it)  BntinWilbeamt.  A«hton,l  C^p.,  ■ball  cot  go;  mMin  it.  yoa  ate  to  ^re 

TS,  vhere  aaaompeit  wai  brought  on  an  the  party  any  compenia^on  which  Iw 

agreement  to  aerre  the  plaintiff,  ai  a  can  prova  himwlf  eatiUed  to.' 

leather-dreuer,  under  a  penalty  of  £S0,  (OBenwint.  Gibaon.S  .d(*.,S9S(n4fl). 
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poacluBg  bond,  vere  cited ;  but  Lord  Hardwicke  said  that  this 
waa  a  bond  for  Berricea  only,  and  refused  to  decree  the  penalty, 
but  directed  an  iaene  of  quanium  damn^ficatus. 

Li  a  anbBeqoent  case,  {m)  the  plaintiff  demised  certain  lands  in 
Ireland,  for  three  Uvea,  at  the  yearly  rent  of  £125,  with  a  condi- 
tion, that  if  the  tmant  ahonld  not  live  on  the  premisea,  the  rent 
Bhoald  be  raiaed  to  £150.  The  tenant  violated  the  condition  by 
non-residence.  The  landlord  distrained ;  the  tenant  repleried ; 
the  landlord  avowed ;  and  while  the  proceedings  at  law  were 
going  on,  Uie  tenant  filed  his  bill  for  a  perpetual  iujnnctiou.  The 
Irish  coort  granted  an  injonctioa.  An  appeal  was  taken  to  the 
Hooee  of  Lords,  where  it  was  insisted  that  the  covenant  was  only 
inserted  for  the  sake  of  improvement,  and  that  it  was  admitted  by 
1^  pleadings  that  the  lands  had  heea  kept  well  stocked,  and  that 
the  agreement  had  been  substantiaUy  performed.  Bat  the  bill 
was  dismissed.  No  reason  being  assigned,  the  case  is  altogether 
unsatisfactory ;  and  if  it  was  intended  to  decide  that  the  covenant 
ahonld  be  considered  as  one  for  stipulated  damages,  it  would  seem 
incorrect 

Again,  (n)  where  the  appellant  Bolfe,  demised  certain  lands 
with  a  covenant  on  the  part  of  the  lesaee,  that  if  he,  daring  the 
term,  shoold  convert  into  tillage  any  part  of  the  ancient  meadow 
ground  that  had  not  been  in  tillage  within  twenty  years,  or  if  he 
should  plow  or  BOW  ont  of  course  any  of  the  arable  lands,  then  for 
such  loads  converted  or  sown  out  of  course  a  farther  rent  of  £5 
should  be  paid.  There  were  othw  covenants,  against  cutting 
trees,  &e.  Hie  tenant  converted  certain  furze  land,  which  had 
not  been  tilled  within  twenty  years,  into  tillage,  and  committed 
breaches  of  the  other  covenants ;  upon  which  the  landlord  brought 
an  action  of  covenant,  and,  default  being  mode,  on  a  writ  of 
inquiry  recovered  £S00.  The  respondent  (the  tenant)  Sled  a  bill 
for  relief  against  the  judgment ;  and  Lord  Chancellor  Camden 
directed  an  issue  of  qvaniam  damm^ficaiua,  holding  thai  the 
plaintiff  was  entitled  to  relief  against  the  judgment,  on  [404] 
making  a  just  and  adequate  satisfaction  for  the  damages 
sustained  by  breach  of  the  covenant.  On  appeal  to  the  House  of 
Lords,  the  main  question  was  whether,  on  an  action  of  covenant 
by  landlord  agiunst  lessee,  and  damages  asseBsed  by  a  jury,  a 
court  of  equity  has  jurisdiction  to  direct  an  issue  for  re-assessing 


Digitized  .yCOOgle 


424  UQmDATKD    DAUAQia  [CHAP.  XVL 

those  iaxaagee.  It  wae  itunsted  duttilie  estate  ha3  been  really 
benefited  b;  the  oonTeision  of  the  fane  land  into  tillage,  and  that 
the  £300  verdict  -vaa  otttrsgeoTU ;  but  the  Lords  rev^Bed  the 
decree,  and  dUouBBed  the  bill,  no  reaaoo,  however,  being  asugned. 
13ie  deciei<«l  plainly  turned  oa  the  juriadiction  of  Chancery,  and 
BO  (ax  eeems  evidently  ri^t.  The  true  cfmstntction  ef  the  con- 
tract, irhether  to  be  regarded  aa  a  pmalty  or  liquidated  damagee, 
wae  not  paaeed  npcm, 

Ag^n,  (o)  where  the  plaintiff  and  defendant  yrere  partnera, 
and  the  plaintiff  had  f^ven  the  defendant  a  bosd  in  a  pmalty  of 
£600  that  he,  the  defendant,  dioold  have  the  use  of  a  particalar 
room,  the  nee  of  it  being  refosed  the  defendant  bronght  Boit  oa. 
the  bond.  TbiB  bill  was  thereupon  filed,  pr^ring  an  iajnnctiMit 
and  an  isene  (^  quantum  damn^oaiuaf  and  the  only  qaeBti<Ha,  <m 
a  motion  to  disBolre  the  injunction  before  hearings  was  whether 
the  penalty  was  merely  intended  as  a  secnrity  for  Uie  me  of  the 
room,  or  in  the  nature  of  asseeaed  damages.  Lord  ChaneaQor 
^nrlow  held  that  it  belonged  to  the  limner  oUss,  and  (he  injnne- 
tion  was  retained,  (j?) 

In  a  case  already  referred  to,  (3)  the  defenduit  had  made  a 
contract,  under  seal,  not  to  marry  any  person  beaidea  the  plaintiff; 
and  if  he  did,  to  pay  her  £1,000  within  three  months  tb««after. 
The  defendant  mairied  ano&er  woman,  and  this  snitwaa  bron^t. 
Under  the  directitai  of  Lord  Mansfield,  the  jmy  fonnd  a  verdict 
for  the  £1,000.  On  motion  for  a  new  trial,  the  question  was 
raised,  whether  the  jury  could  give  more  or  Icbb  damagee  than 
the  £1,000;  and  it  was  insisted  for  the  defendant  &at  they 
might,  if  they  saw  fit,  give  less.  But  Lord  Mansfield  remarked, 
on  the  difference  between  covenants  in  genial,  twd 
[405]  covenants  secured  by  a  penalty  or  forf^ture,  and  said,  "In 
the  latter  case  the  obligee  has  his  election.  He  may  either 
bring  an  action  of  debt  for  the  penalty,  and  recover  the  penalty, 
.  ^ler  which  recovery,  he  cannot  refer  to  the  covenant,  because 
the  penalty  is  to  be  s  sstififoction  for  the  whole ;  or  if  he  do  not 
choose  tO'go  for  the  penalty,  he  may  proceed  apon  the  eovenant, 

(o)  BlomsD  V.  Walter,  1   iF.  £r<mn't  rigbtlj.    In  A>tl«;  *.  Wtlilon,  S  So*,  i 

Jitp.,  4ie  (1784).  Pitl.,  iU,  Ail  Ikttor  eaw  «m  referrod 

(p)  In  [he  csM  of  H&rdj  v.  Mftrtln,  to  by  Cbombre,  J.,  who  Mid  tlut  ha  wu 

citM  is   notes  to  this  cats,  the  «ama  eoDcemed  in  it.  BDdUwt  Lord  SUmSeld, 

eoniM  was  paraued  in  r^^ord  to  a  bond  at  thu  trial  at  law,  inalinad  to  thiak  it  > 

givea  by  one  partner,  on  the  diatolution  wM  of  atipnlated  damue*. 
of  •  partiMntup,  not  to  trade ;  utd  T«rj         (j]  Lowe  «.  Feer^  4  Btur„  1226  (I^M^ 
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and  recover,  more  or  lees  tliaD  the  penalty,  toties  gyoiies;  and 
upon  thifl  distinction  they  proceed  in  courts  of  eqnity.'*  T^at,  in 
the  fonner,  to  which  this  case  helonged,  even  equity  would  not 
inteifere.  "The  £1,000  is  the particQlar  liquidated  sum  fixed  and 
agreed  npon  between  the  parties,  and  is  therefore  the  proper 
qnaatnm  of  damages."  But  the  judgment  was  arrested  on  ao- 
eomit  of  the  invalidity  and  illegality  of  ^  ioBtniment  The  doc- 
trine of  this  decision  has  been  rery  recently  recc^ized  in  the 
English  Oonrt  of  Exchequer,  in  an  aetim  os  a  covenant  not  to 
lop  trees,  under  a  ^ven  penalty  for  each  tree,  (r)  The  case  seems, 
faowerer,  rather  that  of  an  agreement  to  pay  a  certain  smn  on  a 
contingency,  which  contingency  is  itself  dependent  on  the  choic« 
of  the  party  himself,  and  belongs  more  properly  to  a  class  of  alter- 
native obligBti<niB  of  which  I  have  already  had  occasion  to  spe^. 
Where  («)a  bond  had  been  given  by  the  plaintiff  to  the  defend- 
ant in  £386,  conditioned  that  certain  iron-work  should  be  done 
by  himself  and  another  party  for  £118  ISs.  within  six  weeks, 
and  if  not,  they  would  "forfeU  and  pay  **  (Q  £10  for  every  week, 
till  it  was  finished,  the  plaintiff  brought  an  action  for  work  and 
labor  against  the  defendant ;  and  the  latter  pleaded  the  bond  in 
qnestion,  averred  that  the  work  had  not  been  performed 
within  the  time  limited,  nor  until  for  weeks  thereafter,  and  [406] 
insisted  on  a  setoff  of  £40.  Upon  demurrer,  it  was  c(m- 
tended  that  the  £10  was  a  mere  penalty,  and  conld  not  be  set  off. 
But  the  court  said  Utat  the  sums  offered  to  be  set  off  were  liquid 
dated  damages,  which  a  court  of  equity  could  not  relieve  against ; 
and  Buller,  J.,  said,  "  It  is  as  strongly  a  case  of  liquidated  dama- 
ges as  can  possibly  exist,  and  is  Uke  the  case  of  demMrroffe  ;  "  and 
the  demurrer  was  overruled.  It  seems,  however,  to  be  rather 
like  the  case  last  cited,  a  con^tional  agreement,  where  the  party 
had  his  election  to  do  the  act  or  pay  the  money,  and  not  having 

t,  Fftrren,  berotfter  eit«d,  Wt  wu  rather . 

,   S3,      itronger;  "at  the  irord  'forfiUcd'  «M 


8'        ...,., 

(tTSi),  ni«d,  vhich  polnU  to  ft  penAltv."    And 

(0  In  Tftjlofl  K  BuidUore,  1   WJuaL,      in  Cbaddick's  Ei'r*  *.  Ifanh,  1  ZoMtkU, 

'  B,  Hanh«n,  C.  J.,  oommented  on  theM      4S3,  the  8.  C.    of  New   Jane;  wid,— 


wordi,Bad«^d,thavwer*iK>tM>«tron|^j       "Where  >  contnuting  pvty  rttpnli 
IndiotJTe  of  BpeDBlty  uthe  vord'em-      npon  a  nreu  erent  toyor^lnt  atuifmf  A 
oJfjr'iUelC     Sot  in  Homer  «.  nintoff,  V      ipaeiflea    nim,   the   nBtnral    and   pbin 


Mf.  t  WtU.,  •78,  where  an    „ 

Tai  entered  into  blndlD(  the  p^tje*  In  happening  of  the  e         „      . 

the  Him  of  £100  "ae  liqiddated  and  pay  that  preeua  mm,  not  that  It  ihall 

._..i.i  1 .    >    __.!.    1.    ...   m  ,t«id  by  way  of_penalty  or  t> — ^~  '"" 


M  cagM  witUn  that  oT  Kemble 


damagw  wearred. 
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done  the  act,  he  iB  to  be  held  ae  hariDg  mode  hia  election  to  pay 
the  money. 

Again,  where  (u)  an  agreement  was  entered  into  bj  the 
defendant  to  perform  for  the  plaintiff  at  hia  theater,  and  attend 
all  reheanala,  or  pay  the  estabUahed  fines  for  all  forfeitaree  of  anj 
kind  whatsoerer,  with  a  clanae  that  either  of  the  parties  neglect- 
ing to  perform  the  agreement,  ibonld  paj  the  other  £200,  the 
declaratioD  averred  a  refasal  to  perform ;  plea,  non-aaenmpeit. 
On  trial,  a  verdict  was  had  for  £20,  with  leave  to  the  plaintiff  to 
enter  a  verdict  for  £200  if  the  conrt  ehonld  conuder  the  agree- 
ment one  in  the  nature  of  liquidated  damageB.  Here  it  will  be 
noticed  that  the  phrase  liquidaied  damages  was  not  nsed,  and 
that  if  the  snm  of  £200  was  not  construed  as  a  penalty  merely, 
the  non-payment  of  any  one  of  the  fines  wonld  have  forfeited  the 
whole  amount.  Lord  £ldon,  then  Lord  Chief  Justice  of  the 
Common  Pleas,  in  delivering  the  judgment  of  the  court,  said  that 
he  had  felt  much  embairaeBment  in  ascertaining  the  principle  of 
the  decisions,  and  that  "  this  appeared  to  him  the  dearest  prin- 
ciple, that  where  a  donbt  is  stated  whether  the  sum  inserted  be 
intended  as  a  penalty  or  not,  if  a  certain  damage^  leas  thtoh  UuU 
swm,  ia  made  payaUe  up<m  the  faos  of  the  tame  ineirument  in 
case  the  act  intended  to  be  prohibited  be  done,  that  sum  shall  be 
construed  to  be  a  penalty,  thoogh  the  mere  fact  of  the  snm  lieing 
apparently  enormous  and  excessive,  would  not  prevent  it  tram. 
being  considered  as  liquidated  damages."  He  went  on  to  say, 
"  J'rimA/dcie,  tfiis  certainly  is  contract,  and  not  penalty,  bat  we 
must  look  to  the  whole  instrnment ; "  and  it  was  held  a  penalty. 
This  case  of  AtUey  v.  Weldon,  was  sobsaqnently  cited 
[407]  with  approbation ;  («)  and  there  is  no  donbt,  according  to 
die  suggestion  of  Lord  Eldon,  that  the  form  of  the  inetro- 
ment  may  make  some  difference ;  as  if  It  be  a  bond,  the  presump- 
tion will  be  that  the  greater  snm  is  intended  merely  as  a  penalty. 
This  is  not,-  however,  the  necessary  construction  of  such  an  instrn- 
ment 

The  doctrine  lud  down  in  Astley  v.  "Weldon,  was  applied,  in 
a  subeeqaent  case,  (w)  to  a  very  similar  state  of  facts.  The  de- 
fendant had  agreed  with  ihe  plaintiff  to  act  as  principal  comedian 
at  Covent  Garden,  and  to  conform  to  ita  rules  ;  the  plaintiff  was 
to  pay  £3  Qa.  8(2.  every  night  that  the  theater  should  be  open ;  and 
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the  agreement  contained  a  claase,  tliat  if  either  party  failed  to 
fulfill  hiB  agi^ement,  or  any  part  thereof,  or  any  Btiptilation 
therein  contained,  anch  partf  shonld  pay  the  other  the  snm  of 
£1,000 ;  to  vhich  Bum  it  was  agreed  that  the  damages  should 
amount,  and  which  sum  was  declared  by  the  parties  to  he  Uqui- 
daied  arid  (Moertained  damagea.,  and  not  a  pmaUy  or  penal  sum, 
(yr  in  the  natwre  thereof.  The  breach  alleged,  waa  a  refusal  to 
act  during  the  second  season,  and  the  jury  gave  a  verdict  for  £750. 
A  motion  was  made  to  increase  this  verdict  to  £1,000,  on  the 
ground  that  that  Bum  was  the  amount  liquidated  by  the  parties ; 
but  it  was  denied,  and  Tindal,  C.  J.,  said, — ■ 


"  It  is  uodoabtadlj  difficult  to  snppoHuij  words  more  predse  or  explicit 
than  those  used  in  the  sgreemeDt ;  the  ume  declaring  not  only  afflrmatirely 
that  thesum  of  £1,000  should.be  taken  es  liquidated  damages,  but  oegatiTelf 
also,  that  it  should  not  be  considered  as  a  penattj  or  in  the  nature  tbereoL  And 
if  the  clause  had  been  limited  t«  breaches  which  were  of  an  uncertain  natun 
and  Binonn^  we  should  have  thought  it  would  hare  had  the  effect  of  aaoertain* 
ing  the  damages  upon  aoj  such  breach  at  £1,000.  For  wa  Me  nothing  ill^ial 
or  unreasonable  in  the  parties  bf  their  mutual  agreement,  settliiig  die  amount 
of  damages  uncertain  in  their  nature,  at  any  sum  upon  which  thej  may  agree. 
In  many  cases  such  an  agreement  Qxee  that  which  is  almost  imposeible  to  be 
accurately  ascertained,  and  in  all  cases  it  saves  the  expense  and  difficulty  of 
bringing  witness  to  that  point  Bat  in  the  preeent  case,  the  dause  is  not  so  con- 
fined ;  it  extends  to  the  breach  of  any  stipulation  by  etllier  party.  If,  there- 
fore, on  the  one  hand,  the  plaintiff  had  ne^ected  to  make  a  single  payment  of 
£8  6*-  ed  per  day,  or  on  the  other  hand,  the  defendant  ha*reftised  to  con- 
form to  any  usual  regulation  of  the  tbeiater,  however  minute  or  unimpor-  [408] 
tant,  it  must  hare  been  contended  that  the  clause  in  question,  in  either 
case,  would  have'  giTen  the  stipulated  damages  of  £1,000.  But  that  a  Teiy 
lai^  sum  should  become  immediately  payable  in  conaeqnenoe  of  the  ntm-pay- 
ment  of  a  very  small  nm,  and  that  the  fbnner  should  not  be  conwdered  ss  a 
penalty,  appears  to  be  a  contradiction  in  terms ;  the  csae  being  precisely  that 
in  which  courts  of  equity  have  always  relieved,  and  against  which  courts  of 
law  have,  in  modern  times,  endeavored  to  relieve  by  ijirecting  juries  to  assess 
the  real  damages  sustained  by  the  breach  of  the  agreement.  It  has  been  argued 
at  the  bar,  that  the  liquidated  damages  applied  to  those  breacbee  of  the«gTee- 
roent  only  which  are  in  their  nature  uncertain,  leaving  those  which  are  certain 
to  a  diatinit  runedy,  by  the  verdict  of  a  Jury ;  but  we  can  only  aay,  if  aaA  Is 
the  Intentioti  of  the  parties,  they  hare  not  expressed  ft,  but  have  made  the  clauae 
relate,  by  express  and  positive  terms,  to  all  breaches  of  every  kind.  We  canno^ 
therefore,  distinguish  this  case  in  principle  from  that  of  Astley  e.  Weldon,  In 
which  it  was  stipulated  that  either  of  the  parties  neglecting  to  perfbrm  the 
agreement  should  pay  to  the  other  of  them  the  full  sum  of  £200,  to  b«  reooTered 
in  bia  U^estj's  Courts  at  Westminster." 
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The  airtbori^  of  this  case  has  been  repeatedly  recognized. 
So,  in  a  case  in  the  Conrt  of  Exchequer,  where  the  earn  named 
vae  held  a  penal^  oiily*  Parke,  B.,  aaid, — 

"  The  rul«  Uid  down  in  Ecmbk  f.  Fhtmi,  vbs,  tint  wbea  bb  ■frMment  con.' 
taioed  MT«Tml  BtipubUiotit  of  tuiou  degrsM  of  imporUnce  and  tiIbb,  the  Mua 
■greed  to  be  paid  bj  m;  of  dwowgeB  for  the  breach  of  any  at  tfaam  shall  ba 
conatmed  aa  a  panal^,  and  not  aa  liquidated  damagea,  even  lliou^  the  partiea 
have  In  ezpreaa  terma  stated  the  contrary.  *  *  When  partiei  eay  that 
the  same  ascertained  Bum  shall  be  paid  for  the  breach  of  any  article  of  the.  agree- 
ment,  however  minnte  and  uniraportant,  they  must  be  considered  as  not  inc*n- 
ing  txactly  what  they  say,  and  a  contrary  intention  may  he  collected  from  the 
other  parts  of  the  agreemeat"  (x)   ' 

But  the  principle  contained  in  Kemble  v.  Farren  haa  been  Eonce 
explained  and  modified.  So  in  a  recent  case,  where  the  defendant 
on  retiring  from  bnnueea  had  covenanted  that  he  wonld  not  reeide 
within  the  distance  of  two  and  a  half  miles  from  his  then  reei- 
dence,  and  that  if  he  did,  he  would  paj  £1,000,  as  liquidated 
damages,  and  not  as  penalty  ;  and  he  mifortanately  fixed  his  new 
reeidence  a  tew  feet  within  the  distance,  it  was  held  that  the  whole 
sum  was  recoverable ;  Farke,  B.,  saying  that  Kemble  v. 
[409  [  Farren  waa  "  somewhat  stretched,"  and  that  "  if  a  party 
agrees  to  pay  £1,000  on  several  events,  all  of  which  are 
capable  of  aecurate  valoataon,  the  sum  most  be  construed  aa  a 
penalty,  and  not  aa  liquidated  damages.  But  if  there  be  a  con- 
tract consisting  of  one  or  more  stipulations  the  breach  of  which 
cannot  be  measnred,  then  tlie  parties  must  be  taken  to  have  meant 
that  the  sum  agreed  on  was  to  be  liquidated  damages,  and  not 
a  penalty."  (y) 

So,  again,  where  the  defendant  had  contracted  not  to  practice 
as  a  performer  within  a  certain  district,  he  bound  himself  to  the 
plaintiff  in  the  snm  of  £5,000,  "  as  and  by  way  of  liquidated 
damages,  and  not  of  penalty ; "  the  authority  of  Kemble  v.  Farren 
was  invoked  for  tbe  defendant ;  but  the  conrt  said, — 

"  Where  tte  deed  coutaini  Mveral  stjpnktiona  of  variovis  degresT  of  import- 
ance  as  to  some  of  whioh  the  damagea  might  be  coomdered  liquidated,  whilst 

(x)  Homer  V.  Fltntair,  4  JToM.  <£  WiU,  (j)  Ati™  o.  Rionler,  4  ExA,  776. 

178.    8e«  tUo,  Boy*  *.  Aneell,  S  Bing.,      See  mim,  QaUworthy  *.  Stntt,  1  Sxdu- 
Jf.  C,  390;  Beckhun  «.  Drake,  S  Mtt$,      quer,  esS. 
i£  WtlK,  840,  and  Edvudt  «.  WllUsnu, 
G  Tbunf,,  847. 
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Ibr  otb«n  Ouy  mt>j  b«  deem«d  nnliqiijdtted,  tai  k  sum  of  mODtij  is  mtil)  ptf  • 
ftble  on  4  bnkoh  of  uy  of  Uivm,  the  courts  have  h«td  it  to  be  a  penalty  only, 
and  not  liquidated  damages.  (1)  But  when  the  damage  Is  altogether  nncertain, 
'  t&d  y«t  a  deBnite  sum  of  money  la  expressty  made  payable  in  respect  of  it  by 
way  of  Uquidsted  damages,  those  words  moat  be  read  in  the  ordinary  sense,  and 
ounot  bo  ooostnwd  to  inqiort  a  penal^."  (s) 

Where  snit  waa  brought  on  an  agreement  made  between  two 
coach  proprietors,  that  in  consideration  of  a  certaia  sum  of 
money,  the  defendant  vonld  withdrew  his  stage-coach,  and  not 
coQcem  himaelf  in  driving  any  other  coach  on  that  road,  and  the 
agreement  contained  a  claose  that  for  ita  due  and  ponctnal  per- 
formance, each  of  the  parties  bonnd  himself  to  the  other  "  in  the 
som  of  £500,  to  be  con»dered  and  taken  as  liijmdated  damages, 
or  snm  of  money  forfeited  or  due  from  the  (»ie  party  io  the 
other,  who  shall  neglect  or  refase  to  perform  his  part  of  the 
agreement ;"  it  was  held  not  a  penal^,  hat  liquidated  damages, 
frcMn  which  the  court  wonld  not  depart,  (a) 

And  the  same  point  was  decided  in  a  rery  analogoos 
oaae,  at  an  early  day,  {b)  by  the  Supreme  Conrt  of  Mawa-  [410] 
chmetts,  where  the  opinion  was  delivered  by  Mr.  Justice 
Sedgwick. 

A  good  deal  of  Btoess  has  been  in  different  cases  laid  on  the 
words  c^  the  contract  At  niai  prins,  Abbott,  C.  J.,  is  reported 
to  have  siud,  (c)  "  that  whatever  the  ezpreeaions,  and  in  whatever 

(>)  Oreeo  Bx¥  w.  Pilee,  II  Mm*.  4  S7T;    S.  a.  1  Mood.  *  Malk.    In  Long- 

Wdi.,  BBS,  and  Prim  «.  Ureen,  IS  JT.  S  ridK«  *.  DorvilU,  IB.i  Aid,,  111,  tt  wu 

W.,  840.     Pot  anotber  recent  ease  in  held,  that  the  glTing  np  of  a  lult  inati- 

^gland,  on  the  nlljeet  of  liquidated  tnted  for  the  purpose  of^trjiDg  a  donbt- 

damages,  under  an    agreement  Dot  to  fa)  qaeiUon,  aod  eoDaantingtodeHrernp 

prastice  a>  ■urgeoo,  As.,  lee  Bawllnion  a  thjp  whi<^  might  otbenriM  hare  been 

«.  Clarke,  14  M.  i  Wdi.,  187,  where  the  delalned  nntll  tbe  eecarity  reqoired  was 

doctrine  of  Qreen  ■.  Prioe  wai  affirmed.  ^ven,  was  a  good  vfodAifAea  to  enp- 

(o)  Bar<on  «  OIoTer,  at  nU  privk  1  port  a  promiae  t«  pay  damaxee  not  to 

Hottt  N.  P.  Oattt,  48.  exceed  a  eert«di)  mm,  the  aotiud  dam^e* 

m  Pierce  v.  Fuller,  S  Mau.  JL,  SSS.  to  be  afterwards  aaoertained. 

(a)  Bandall «.  Evenrt,  S  Cor.  4  Pmyru, 


(1)  Uqoldated  damages  muit  be  eonitnied  as  a  mere  penalty,  in  all  oases  whwe 
the  agreement  eontalne  rarion*  rtipnlationa,  differing  in  Importanee,  and  It  ie  to  each 
and  aU  of  Aem  that  the  dimagaa  apply.  Beale  •.  Hayea,  6  Sok^.,  MO ;  Caipemtar 
*.  Loelihart,  1 IM.,  4S4 ;  Beny  v,  Wiidom,  8  Ohio  8l.,  Ml.  So  a  elans*  In  a  oon- 
tract,  stating  that, "  in  further  confinnation  of  the  s^d  agreement,  the  partiee  Und 
tliem«sl*ei  eaeh  to  the  other  In  the  penal  sntn  of  flOOO,"  i*  not  to  be  eonridered  as 
liquidated  damages  Ibr  the  breach  of  the  agreement,  but  a*  a  penalty  (operadded. 
Boblnson  v.  Cstbeart,  i  Or.  0.0.  B.,  fitO. 


Digitized  .yCOOgle 


480  UQUTOATED    DAUAQSL  [CHAP.  ZTL 

mode  the  agreement  be  made,  whether  the  stipalatioDiB  for  liqui- 
dated damages  or  for  a  penalty,  the  plaintiff  Bhall  recover  snch 
damf^es  aa,  upon  a  view  of  the  whole  case,  the  jury  shall  think  . 
fit  to  ^ve,"  ttxceptingf  at  the  same  time,  contracts  under  aeal. 
It  is  difficult,  however,  to  believe  that  any  BQ«h  language  waa 
need  by  a  jndge  so  able  as  Lord  Tenterden.  At  all  events,  this 
case  has  been  distinctly  overmled,  (<^  and  is  opposed  to  the  whole 
current  of  authorities. 

^ough  the  intention  of  the  parties  is  the  great  gnide  of 
inqniiy,  still,  in  one  aspect,  die  language  may  be  conclusive ; 
and  it  seems  to  be  settled,  that  if  the  word  penalii/  or  penal  be 
used  (subject  to  a  single  exception  herealler  stated),  («)  no  eon- 
etructioQ  aball  convert  the  agreement  into  one  for  liquidated 
damans ;  though  the  r^eree  is  far  from  being  the  case.  (/) 

Where  {g)  ft  Bam  fixed  on  by  the  parties  was  held  conclusive, 
Parke,  J.,'in  giving  jndgment,  referred  to  the  case  of  Astley  v. 
Weldon,  and  laid  stress  on  the  fact,  that  the  term  U^idated  dam- 
ages had  not  been  there  used. 

But  what  if  both  expreseions  be  used  t  In  a  case,  (A)  where 
an  agreement  had  been  entered  into,  not  to  carry  on  the  businese 
of  a  surgeon,  in  considerstion  of  the  purchase  of  the  good-will, 
with  a  claase  that  both  parties  were  bonnd  to  each  other  t»  the 
p^nal  sum  of  £600,  at  and  hy  way  of  Uqmdaied  damages,'  the 
plaintiff  agreeing  on  his  part,  to  pay  a  bill  of  £170, — ^it  was 
[411]  held  a  penalty.  (1)  It  is  plain  that  this  case  came  within 
the  principle  of  Astley  v.  Weldon,  as  £500  might  become 
the  damages  for  not  paying  £170. 

But  in  a  subsequent  case,  (t)  a  somewhat  similar  agreement 
was  entered  into,  vnder  a  penal  stim  cff  £500,  to  he  reoovered  aa 
a/ad  for  liquidated  damage*;  and  it  was  held  the  latter.  Beat,  C. 
J.,  at  niai  prius,  said, — 

rd)  CrUdee  k  Bolton,  8  Oar.  <t  P.,S4a  {a)  RuHj  v.  Jonet,  1  Bittg.,  SOS. 

(e)  Ne-txtat  bond*,  and  uthcr  bonds  of  Oi)  Davies  ■.  Penton,  tS.it  Cre».,  SIS, 

a  like  ch«r»cter,  (i)  Criide«  v.  Bolton,  8  Car.  A  Paytu. 

(/)  aa«  Snia  V.  IMakKHOn,  i  B.  i  MO. 
PtUl.  630  and  68S.     . 


( 1 )  In  general  Trhere  s  certain  tata  Iub  been  agreed  upon  as  damag«a  for  the 
vtolatioD  of  HO  agreement  restrainiog  a  party  (rotn  tlia  dbc  of  n  trade  or  profewlon, 
it  u  conwdered  ai  liquidated  damagei.  Uott «.  Mott,  ■  11  Barh.  (y.  F),  liT,  and 
«M««  cited ;  Me  alao  Reynold!  *.  Bridge  S  SUi*  S  B.,  G2S.  Bat  compare  Smith  t. 
Wainwright,  M  YL,  VJ, 
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"  The  Inr  nktire  to  liqaldntod  damtges  lus  ^mya  been  la  a  stita  of  gnaX 
nDcertkintj,  This  bu  been  ocoaBitmed  bj  Judges  cpdearoring  to  make  better 
coDtracU  fbr  parties  than  they  hare  made  for  themselves.  I  think  that  the  par- 
ties to  contracts,  from  knoiri:^  exactly  their  own  situations  and  objects,  can 
bettw  appreciate  the  consequences  of  their  failing  to  obtain  those  objects,  than 
etttter  judges  or  Juries.  Whether  a  contract  be  under  seal  or  not,  if  it  clearly 
states  what  shall  be  paid  bj  the  party  who  breaks  it  to  the  partf  to  whose  pre- 
judice it  is  broken,  the  verdict  in  an  action  for  Um  breach  of  it,  should  be  for  the 
,  itipnIaCed  sum.  A  court  of  Justice  has  no  more  authority  to  put  a  different  con- 
struction on  the  partof  an  instrument  ascertaining  tlie  amount  of  damages,  thaa 
it  has  to  decide  contrary  to  any  other  of  its  clauses.  Our  office  is  to  ascertain 
the  intent  of  the  parties,  and  if  not  contrary  to  law,  to  cany  their  intent  into 
ezecutioa  In  the  present  case,  no  evidence  has  been  adduced  of  the  amount  of 
damage  snatuned  by  the  plaintiff  In  this,  and  in  moat  other  esses  of  this  sort, 
it  would  be  impossible  to  give  such  evidence  as  would  enable  Jnties  to  do  com- 
plete Juatioe.  The  claim  for  damages  must  depend  not  only  on  things  which 
have  been  done,  bat  on  what  may  be  done,  which  it  is  Impossibts  to  prove ;  on 
the  value  of  the  customers  which  the  conduct  of  the  vendor  of  the  lease  has 
attached  to  him,  and  what  numbers  his  future  conduct  in  the  house  that  he  has 
taken  is  likely  to  draw  to  him.  We  can  have  no  safer  guide  to  go  by  In  decid- 
ing on  the  amonnt  of  compensation  for  breach  of  oontiact  ta  such  CASes,  than 
that  eatjmatc  which  the  parties,  each  knowing  all  the  circumstaneesof  the  case, 
and  anxiously  taking  care  of  their  respective  interests,  have  agreed  on. 

"  I  cannot  subscribe  to  the  doctrine  attributed  to  Lord  Tentwden,  in  Randall 
f .  Everest  If  it  be  doubtful,  ftora  the  terms  of  the  contract,  whether  the  par- 
ties mean  that  the  sum  mentioned  in  it  shall  be  a  penalty  or  liquidated  damages, 
then  I  should  incline  to  consider  the  clause  as  creating  s  penalty,  and  not  giving 
stipulated  damages. 

"  In  this  case  the  sum  of  £C00  is  to  be  paid  for  the  doing  of  one  thing  only, 
Til.,  Betting  up  K  victnaling-house  within  one  mile  of  the  house  transferred  to  the 
phuntiC  It  is  called  a  penal  sum ;  and  I  will  admit  that  the  parties  con»dered 
it  as  something  more  than  compensation  ;  but  they  have  expressly  agreed  that 
this  penal  sum  shall  be  recovered  as  and  for  stipulated  damages.  When  the  de- 
fendant has  BO  nneqntvocally  agreed,  that  if  he  ever  did  what  it  has  been  proved 
that  he  did,  he  would  pay  £600,  what  right  has  ha  now  to  say  that  the  verdict 
against  him  on^t  not  to  be  of  this  amount  T" 

The  decieions  in  this  country  are  now  to  be  examined.  [413] 
Oar  conrte  will  be  fonnd  generally  to  be  inclined  to  treat 
a  fixed  earn  as  a  penalty,  and  to  hold  that  the  real  damages  are 
to  be  inqnired  into.  Thns,  (J)  where  the  plaintiff  had  agreed  to 
convey  to  tlie  defendant  seven  bnndred  acres  of  land  in  exchange 
for  a  farm,  valued  at  $8,750,  with  a  fortlier  covenant  that  in  case 
of  fmling,  the  party  not  fulfilling  the  covenant  "  should  pay  to 

(Ji  Dennis  v.  Ciuninina,  8  /.  duo,  S>7. 
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the  other  part^  the  Bam  of  $3,000  damageB,"  the  Bnprame  Coiut 
of  New  York  held  this  to  b«  ft  peoal^ ;  and  Btrees  was  laid  on 
the  great  diBcrepancy  between  the  value  of  the  proper^  to  be 
exchanged  and  the  damages  for  not  falfilling  the  oootract. 

Where  an  action  {k)  was  brought  on  an  agreement,  by  which 
the  defendant,  in  consideration  of  $500  received  in  foil  for  SAy 
acres  of  land,  agreed  to  convey  the  land  in  one  year,  or  in  lieu 
thereof  to  pay  $800 ;  in  this  case,  the  words  of  the  contract  were 
held  to  be  too  express  to  be  qnestioned,  and  the  land  not  having 
been  conveyed,  the  snm  was  treated  as  liquidated  damages, 
Hub  case,  however,  properly  belongs  to  the  class  of  alternative 
contracts,  which  I  have  already  noticed ;  and  the  dintinotioit  has 
been  welt  pointed  oat  by  a  learned  and  very  able  jadge.(Q 
Where,  in  consideration  of  the  conveyance  of  certain  city  lota  for 
$21,000,  mlt/f  the  defendant  covenanted  that  be  woold  erect  on 
or  before  the  Ist  of  Uay,  1836,  within  two  years,  two  brick  honses 
thereon,  or  in  default  thereof,  pay  $4,000,  after  the  \at  of  Kay, 
1886,  and  Bronson,  J.,  said, — 

"  This  doM  not  balong  to  the  dua  of  CMwa  to  which  tba  qimtion  of  Uqnir 
dated  dunagw  fafta  naiulljr  wiMn.  It  will  b«  found  in  mcwt,  if  not  all  of  Ohm 
cues,  that  Uwre  wis  an  abacduta  agraemeDt  to  do  or  not  to  do  a  particolar  ac^ 
followed  bj  a  HipulatioR  inralatioB  totjioainountof  damageaiBcaaeof  abreach. 
Bat  hen  there  is  no  abecriute  engagement  to  build  the  hoaaea.  It  was  optional 
with  the  defendant  whether  be  would  bnild  them  or  not." 

And  mainly  on  the  gronnd  that  the  defendant  had  made  his 
election  not  to  bnild,  bat  to  pay,  and  that  the  conrt  would  not 
modify  or  reform  t^e  agreement  between  the  parties,  the  sum  of 

$4,000  was  held  to  be  the  measure  of  damages,  (m) 
[413]  Where  an  agreement  had  been  made  (n)  by  which  the 
defendant  covenanted,  6a  the  first  of  Jannaiy  then  next, 
to  convey  certain  lands,  and  the  plaintiff  agreed  to  pay  the  price, 
$1,250,  on  the  delivery  of  the  deed,  and  in  case  of  failure,  they 
bound  themselves  each  to  the  other  in  tiie  sum  of  $500,  which 

ik)  Slowon  >.  BMdIe,  7  /.  B.,  1% 

(l)  Bronson,  J.,  in  Fearson  *.  Wtlllam^ 
AdmV,  94  Wetid.,  144 ;  a  0.  hi  Error,  3S      bnilt,  but  onl;  where  the  ci 
Wend.,  flsa  be  wboUv  perfoimed,  or  left  whoUy  nn- 

(>n)  When  thie    caee   eame  into  the      perfonncd.    It  Ii     '  '     '•    ■  '" 
Conrt  of  Error*,  Hr.  Senator  Bif  moTcd 
to  reverM  the  jnd^ent,  on  the  fcronod 

that  the  doctrine  ^  liquidated  demegee      ^ .  ._„ 

oi^tneTertoapplytoBcaHWldehad'   '     (tt)  Haibroneke^TappeD,  lS/.J!i.,Si}a 


perfonncd.    It  la  plain  that  th 
aaiatian  did  not  >p[dy  te  tUi  ei 
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they  consented  to  fix  and  liquidate  as  the  amoant  of  damages  to 
be  paid  by  the  failing  party ;  in  this  case  it  was  held  to  be  too 
dear  for  question ;  and  the  snna  of  |500  was  to  be  regarded  as 
liquidated  damages.  The  plaintiff  having  by  parol  enlarged  the 
time  for  the  delivety  of  the  deeds  (althoughto  no  fixed  day),  it 
was  insisted  that  such  extensioii  was  a  waiver  of  the  liquidated 
damages,  and  that  the  plaintiff  could  only  recover  his  actual  loss ; 
but  the  court  held  otherwise,  and  that  the  stated  sum  was  still  to 
be  tilie  meaeure  of  compensation. 

In  all  cosee  where  a  part^  relies  on  the  payment  of  liquidated 
damages  as  a  discharge,  it  must  dearly  appear  from  the  contract 
that  liey  were  to  be  paid  and  received  absolately  in  lieu  of  per- 
formaDce ;  and  it  is  also  settled  here,  as  we  have  seen  in  En- 
gland, (0)  that  a  covenant  on  a  certain  contingency  to  pay  to 
another  pereon  a  sum  of  money,  with  a  provision  that  if  he  fails, 
tten  to  pay  a  larger  sum  as  liquidated  damages,  would  be  wholly 
incompatible  with  our  laws  in  restraint  of  usury. 

Both  these  points  were  ruled  in  a  case  (p)  already  referred  to, 
where  the  plaintiff  had  made  a  bond  and  mortgage  to  a  third 
party,  in  the  sum  of  $5,000,  wbich  had  been  aesigned  to  the  de- 
fendant, and  a  covenant  was  then  entered  into  between  them,  that 
three  several  farms  belonging  to  the  plaintiff  and  covered  by  the 
mortgage,  should  be  appraised  by  arbitration ;  that  if  their  value 
fell  short  of  the  defendant's  claim,  he  should  have  them  {i.  e.  the 
three  farms) ;  if  they  exceeded  his  demands,  he  should  pay  the 
balance,  with  a  stipulation  that  either  party  failing  should  forfeit 
to  the  other  $500  aa  liquidated  damages.  The  farms  were 
assessed,  a  balance  found  in  favor  of  the  plaintiff,  and  the 
defendant  refused  to  pay.  The  sum  of  $500  was  churned ;  [4H] 
and  the  defendant  admitted  that  he  was  bound  to  pay  that 
sum  as  liquidated  damages,  but  insisted  that  on  such  payment, 
the  whole  agreement  was  to  be  readnded ;  and  as  hte  $5,000  bond 
remained  due,  he  offered  to  off-set  the  $500  against  the  $5,000 
due  on  the  bond,  and  asked  that  the  balance  should  be  certified 
in  his  favor.  But  the  jnry,  under  the  charge  of  the  court,  found 
a  verdict  for  the  plaintiff  for  the  balance  fixed  by  the  appraisers ; 
and  on  a  motion  for  a  new  trial,  this  was  held  right  It  was  held, 
BO  far  as  the  defendant  was  concerned,  that  the  stipulated  dama- 
ges were  not  intended  in  lien  of  a  "  performance  of  any  thing  to 

(o)  In  Orr  «.  ChuTchiU,  I  B.  Black.,  (p)  Grey  «.  Croaby,   18   J.  R.,   S19  ; 

2Ri;  tupra,  430.  lupra,  42a 
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be  done,  nor  as  an  eztingQisliment  of  the  appraisement  itself; 
and  that  as  to  the  plaintiff,  he  could  only  recover  the  exact 
balance  due  him." 

In  the  same  State,  (*i)  a  contract  to  pay  three  hundred  and 
Bixty  dollais  for  twelve  cows  and  twelve  calves,  in  four  years, 
was  held  to  be  in  the  nature  of  a  penalty  merely,  and  that  the 
plaintiff  could  only  recover  the  valne  of  the  cows  and  calves. 
And  this  on  the  same  grounds  as  in  the  last  two  cases,  (r) 

In  a  sabseqnent  case,  («)  the  following  facts  were  presented : 
By  articles  of  diesolntion  between  the  plaintiff's  intestate  and  the 
defendant,  the  defendant  agreed  to  pay  $3,000  in  varioofl  install- 
ments, of  which  the  last  was  one  of  $750,  on  the  Ist  of  December, 
1812.  Hie  articles  then  recited,  that  the  object  was  for  the 
intestate  entirely  to  qnit  the  business,  and  tor  the  defendant  to 
continue  it,  and  that  such  intention  was  the  basis  of  allowing  the 
$8,000,  and  then  declared,  that  in  case  the  intestate  should  be 
concerned  in  or  cany  on  the  same  kind  of  business  within  twenty 
miles  from  the  present  stand,  the  last  installment  should  not  be 
paid.  1%e  action  was  for  the  last  installment;  in  answer  to  which 
the  defendant  proved  that  the  plaintiff's  intestate  had  recom- 
menced the  partnership  business  within  four  miles.  It  was 
insisted  that  the  contract  was  in  the  nature  of  a  penalty ;  bnt 
the  court  said,  "A  more  suitable  case  for  the  liquidation 
[41S]  of  damages  by  the  parties  themselves,  can  hardly  be  im- 
agined ;"  and  the  nonsuit  which  was  directed  at  the  trial 
was  sustained. 

The  rule  laid  down  in  Astley  v.  Weldon,  and  already  stated, 
that  when  the  agreement  contains  formal  distinct  covenants  on 
which  there  may  be  divers  breaches,  some  of  an  uncertain  nature, 
and  others  certtun,  with  one  entire'  sum  specified  to  be  paid  on 
breach  of  performance,  then  the  contract  will  be  treated  as  one 
for  a  penalty  and  not  liquidated  damages,  was  approved  in  New 
York,  (f)  where  a  bond  was  given  in  the  penal  sum  of  $10,000, 
conditioned  that  the  defendant  wonld  not  practice  as  a  physician, 
and  if  he  did,  diat  he  shonld  pay  $500  for  every  month  that  he 
so  practiced.    Here  tiie  $10,000  was  held  to  be  penalty,  and  the 


(g)  Spen«er  •.  TUden,  6  Coutm,  Hi.  {i)  IIobI«i  *.  BaUa.  1  Covm,  SOT.  B«e 

(r)  In  Nobln  *.  Bnte^  1  Comn,  SOT,  ftetmtlar  Engluh  cow,  anti.  428. 

thli  decliion  wu  uJd  to  go  on  the  op-  (')  Smith  v.  Smith,  4  Wtnd.  463.   6«a, 

prcjureneai  of  the  contnct,  alio,  Sp«u  v.  Bmlth,  I  Datio,  464. 
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$500  Btipalated  damages.    And  the  same  role  haa  been  laid  down 
in  New  Jersey.  («) 

In  a  caee  («)  where  the  plaintiff  had  entered  into  an  agree- 
ment with  the  defendants  to  sell  them  two  lots  of  gronnd  on 
certain  terms,  npon  compliance  with  which  the  plaintiff  was  to 
give  a  deed,  and  to  this  a  clause  was  added,  "  that  if  the  parties 
of  the  seccmd  part  should  &il  to  perform  this  contract,  or  any  part 
tber^n  spedfied,  they  will  pay  the  said  party  of  the  first  part 
twenty-five  dollars,  as  Uqmdated  damages,  and  give  immediate 
possession  to  the  said  party  of  the  first  part,"  the  plaintiff  bronglit 
an  action  of  covenant  for  breach  of  the  condition.  The  defendant 
pleaded  tender  of  $26.  Bat  the  Snpreme  Oonrt  of  New  York 
said,  '''Riere  is  nothing  in  this  case  which  anthorizes  na  to  say 
that  it  was  in  the  contemplation  of  the  parties  that  the  defendants 
might  relieve  themselves  from  their  covenants  to  pay  the  price  of 
the  land  by  paying  the  earn  agreed  npon  as  Btipalated  damages, 
and  sorrendering  possession ;"  and  the  plea  was,  for  this  as  well  as 
for  othw  reasons,  held  bad. 

Again,  (to)  where  the  defendant  covenanted  to  asdgn  to  the 
plaintiff  a  lease,  and  to  deliver  poeeesBion  thereof^  with  the  fol- 
lowing provi^on :  "  And  I  further  covenant  that,  in  case  of  son- 
perforoutDce  of  any  or  either  of  the  above  covenants,  I  will  forfeit 
the  sum  of  five  hundred  dollars,  aa  the  liqnidated  dun- 
ages  to  the  said  Knapp,"  the  same  court  said,  "  It  is  a  clear  [416] 
case  of  liquidated  damages,  if  it  is  in  the  power  of  parties 
to  liquidate  them." 

The  subject  was  mach  considered  in  a  subsequent  case :  (at) 
the  defendant,  Williams,  for  $8,000,  sold  to  the  plaintiff  a  news- 
paper establishment,  called  the  Utica  Sentinel,  and  all  his  interest 
in  the  sabseription,  good-will,  and  patronage  of  the  paper ;  together 
with  the  types,  &c.,  for  $500.  In  consideration  of  this  the  plain- 
tiffs on  their  part,  covenanted  to  pay  to  Williams  $3,500,  viz., 
$3,000  for  the  patronage  and  good-will,  &&,  and  $500  for  the 
types,  &C.  And  then  followed  a  covenant,  by  which  the  de- 
fNidants  agreed  that  they  would  not  establish  any  paper  in  the 
city  of  Utica,  nior  suffer  any  paper  to  be  established  in  any  build- 
ing owned  by  them,  nor  aid  nor  aeust  in  such  publication ;  and  to 
this  was  added  a  clause,  binding  the  defendants  to  the  strict  and 


(*)  AjTMi.  Pmm,  is  Wi»d.,  8M. 
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MUifnl  peifOTinaDce  of  tluB  covenant,  and  every  part  thereof,  in 
the  sum  of  $3,000 ;  and  declaring  that  the  said  Bum  of  $3,000 
ehould  be,  and  was  Uiereby,  fixed  and  settled  as  liquidated  dam- 
ages, and  not  as  a  penal  sum  for  any  violation  of  the  preceding 
covenant,  or  any  of  ite  terms  or  couditLona.  The  breach  alleged 
was  the  pnblication  of  another  paper.  The  cases  which  we  have 
been  considering  were  reviewed,  and  the  $3,000  waa  held  to  be 
liquidated  daau^ee,  both  by  the  Supreme  Court  and  Court  of 
Errors.    The  Supreme  Coort  held,  that — 

"  It  wu  only  the  prorlnee  of  the  eoart  to  Inqnire  into  the  iateot  of  the 
pwtiae,  uid  that  whether  the  bftrgain  wu  wim  or  fboliih  wu  oot  for  than  to 
decide ;"  aM  weot  od  to  say,  "  In  the  cue  of  Astley  «.  Weldon,  Ixtid  Eldoo 
repudiates  the  idea  that  had  been  thrown  out  io  some  of  the  previous  cases,  that 
if  the  Bum  would  be  enormouH  and  eices^Te  considered  as  liquidated  damages, 
it  should  then  be  taken  u  a  penalty ;  and  roMntsins  the  ability  of  the  party  to 
make  a  contract  for  himedf  in  Biing  the  amonnt  of  damages,  U  well  u  in 
respect  to  any  ether  matter.  All  the  judges  adopt  the  poeitioa  that  the  qnestioa 
must  be  determined  upon  the  meaning  and  intent  of  the  parties.  A  priDci|de  is 
stated  in  that  case  which  has  ainee  been  frequently  applied,  and  upon  which  the 
case  was  finally  disposed  of,  namely,  that  where  a  doubt  appean  whetho"  the 
sum  inserted  be  intended  as  a  penalty  or  not,  if  a  certain  dsm^e,  less  than  this 
sum,  be  made  payable  upon  the  face  of  the  iDStrument  in  case  the  breach  occurs, 
the  same  shall  be  construed  to  be  «  penalty.    It  then  partakes  of  the  character 

of  A  oommon  money  bond,  where  the  payment  of  a  small  sum  is  secured 
[417]  by  the  forfeiture  of  a  large  one  in  case  of  debuli    In  that  case  tfiere 

were  several  stipulations  in  the  arUclee  of  agreement ;  and  then,  on  either 
neglecting  to  perform  on  his  part,  the  sum  of  £200  to  be  recovered  in  any  of 
his  H^esty's  courts  of  record,  was  to  be  paid.  Some  of  the  breaches  were  in 
their  nature  uncertain,  while  others  were  certain  ;  and  as  the  £300  were  given 
to  secure  the  fnlflUmoit  of  all  of  them  upon  the  principle  above  stated,  the 
court  eonclnded  it  wu  to  be  deemed  in  the  light  of  a  penalty." 

Chambre,  J^  observed,  "  That  there  was  one  case  in  which  the  sam  agreed 
for  must  always  be  couudered  u  a  penalty  :  and  that  is,  where  the  payment  of 
a  smaller  sum  is  secured  by  a  larger ;"  and  he  held  that  the  court  coald  not 
garble  the  covenants,  and  hold  that  in  respect  to  those  eerlain  the  larger  sum 
was  to  be  deemed  a  penalty,  but  damages  liquidated  Ss  to  those  wtMrtatn,  as 
the  ooBdudhig  dause  applied  equally  t»  all  of  tbem.  The  demsion  of  lh«  ease 
of  Kemble  e.  Farren,  the  stKWgest  one  ia  the  books  for  the  defendants,  wu  put 
upon  this  principle  by  Chief  Justice  TindsL  There,  some  of  the  stnmgeiBt 
stipulations  were  certain,  such  le  the  one  in  which  the  plainUfi*  had  agreed  to 
pay  the  defendant  £3  6«.  8(2.  every  night  in  which  the  theater  would  be  open 
during  the  season ;  others  were  UTteertaiit.  The  language  of  the  parties  in  fixing 
the  sum  in  case  of  neglect  to  fulfill  the  agreement  or  any  of  the  stipalations;  wu 
u  particular  and  specific  as  in  the  case  under  consideration,  using  afBrmstive 
and  negative  terms  to  exclude  the  idea  of  a  penalty ;  but  u  it  eztendsd  to  the 
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bnftch  of  SToy  stlpalmtioii,  tboM  cerbifai  m  w«1I  m  tboae  uncertain,  the  cue 
wu  nippoMd  to  b«  brongfat  diract]^  wittin  the  prindple  of  Astley  «.  Weldoo. 
The  chief  justice  conoedM  thit  it  wu  difflcnlt  to  raiipoee  irords  more  praciM 
«r  explicit,  »nd  admitted  tlikt  if  the  chuise  h»A  beat  limited  to  breiLches  wMch 
were  of  vi  uncertain  nature  and  Amount,  the  court  woald  htve  considered  it  as 
having  the  effect  of  aacertaining  the  damages  of  an;  such  breach  at  the  £1,000 ; 
and  he  adds,  "  For  we  see  nothing  in  illega]  or  unreasonable  in  the  parties,  by 
their  mutual  agreement,  settling  the  amoant  of  damages  uncertain  in  their 
nature  at  any  ram  upon  which  they  may  agree."  Tbo  ease  under  consideration 
fidls  directly  within  the  above  disticcAioD ;  for  the  oonclnding  clanse  here, 
securing  the  fulfillment  of  the  preceding  covenant,  applies  to  stipulations  wholly 
uncertain ;  and  it  may  be  added  that,  from  the  nature  of  the  case,  it  would  be 
impossible  fbr  a  court  and  jury  to  ascertain  with  any  degree  of  accuracy  the 
•mount  of  damages  actually  arising  out  of  the  breach  of  them  to  the  pr^udiced 
parfy ;  and  it  was,  theretbre,  a  xery  fit  and  proper  case  for  the  liquidation  of 
the  amount  by  the  panic*  themselves.  'Buy  have  adopted  the  precise  sum 
which  the  plalntin  ware  to  receive  for  the  good-ieOi  and  pa^inuig»  of  the  press 
— the  very  .benefit  which  this  clanse  was  intended  more  efibctually  to  secure  to 
the  purchasers. "(y) 

And  in  the  Court  of  Errors  the  chancellor  in  pronOTincing 
hie  opinion,  (2)  lud  stresB  on  the  fact  that,  without  the  atipnlation, 
the  damages  were  wholly  uncertain,  and  incapable  of  esti- 
mation odierwiee  than  by  conjecture,    la  a  recent  caee  in  [il8] 
the  same  State,  (a)  the  preference  of  the  law  to  constme 
the  stated  snm  as  a  penalty,  was  very  strongly  declared ; — 

"  I  do  not  think  that  penalties  like  this  (for  they  are  saldoai  any  thing  other 
than  penalties)  tiiould  be  iavored.  I  yidded  my  opimoB,  in  Sakin  «.  Williams, 
for  the  reaacKi  which  there  governed  the  cluef  justice,  via.:  becausa,  on  the 
whole  contract,  we  could  not  doubt  the  parties  intended  that  the  damages  should 
be  paid  for  violating  the  stipalation  in  queation  ;  and  becaase  it  wm  diScult, 
not  to  say  imposable,  from  its  nature,  that  the  damages  ft»  a  breach  conld  be 
ascertained  by  a  jury.  Tbe  latter  may  be  sud  here  of  fuling  to  give  the  five 
days'  notice ;  but  we  want  the  clesr  intent  of  the  parties,  Uiat  such  an  omissioa 
was  to  be  punished  by  such  a  disproportionate  flne.  It  Is  evidently  upon  that 
clear  intent  that  Dakio  e.  Williams  went,  and  that  conld  the  chief  Justice  have 
brought  himaelf  to  doubt,  be  would  never  have  consented  to  apply  the  penal^. 
It  is  commonly  bard  enong^  in  such  cases  that  we  should  be  bound  by  the 
letter;  though  such  Is  the  result  of  the  cases  where  liquidation  is  impoBsible. 
The  creditor  is  a  very  apt  apprentiee  in  the  ait  of  enlsrgiDg  any  opening  which 
the  law  leaves  him  for  encroachment ;  while  the  debtor,  especially  if  he  be 
poor  or  erobarTassed,  is  most  complying ;  and  could  he  have  bis  way,  would 

M  See  tbe  doctrine  of  thli  caM  again  (i)  !S  Wendell,  310. 

adopted  by  Mr.  Ch.  Walworth.  In  Steil  [a)  Ho»g  ».  M'Oinnls,  iS   WmA,  181, 

•.  M-Kitt,  «  Paig».  101.  per  Cowen,  J, 
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prove  bis  own  worst  Httmj.  Hanee  oar  nnuj  Uwb,  tad  Um  wjttmm  of  «quil> 
»bte  raliefasuBit  ponaltMa.  To  tUow  llw  «m  of  peiwUiM  u  (Imbwsm,  at  the 
unlimited  discretion  of  the  [wrtiea,  would  l«»d  to  Um  looBt  tarnUe  oppreoioa 
in  pecuniuj  dnlings.  Ihe  &ir  and  Just  rigbta  of  the  creditor  are  worthy  of 
all  protection,  but  no  more  than  the  debtn-'s  right  to  exemptioD  from  what  is 
beyond  an  honeet  conpeBsation  to  hia  creditor." 

'Die  enbject  has  been  coneidered  by  the  Sopreme  Court  of  the 
United  States,  (fi)  A  written  contract  was  entered  into,  by  wliich 
the  defendantB  in  error,  T.  &  S.  Saudiford,  agreed  to  btiild  for  the 
plaintiff  three  hoaees  on  the  PennBylvania  Avenae,  in  Washings 
ton.  A  sabaeqaent  contract,  under  Beal,  was  entered  into  between 
the  Bame  partiee,  for  the  building  of  three  additional  houaes,  "  the 
same  to  be  completely  finished  on  or  before  the  21th  day  of  De- 
cember next,  under  a  penaUy  of  one  thousand  doUara,  in  caae  of 
£ulure."  The  three  hoosea  were  not  finished  at  the  day.  13ie 
plaintiff  in  error  retained  the  aum  of  $1,000,  as  stipulated  dam- 
ages, out  of  the  money  due  the  defendants  in  error.  [Hiis  suit  was 
brought ;  and  on  the  trial,  the  plaintiff  ^  error  (the  defendant 
below),  offered  to  set-off  tite  $1,000  ae  stipulated  damages, 
[419]  which  was  not  allowed ;  and  the  Supreme  Caart  held  the 
charge  on  this  point  right,  thongh  a  new  trial  was  ordered 
on  other  grotfnds.    Marshall,  O.  J.,  said, — 

"  In  general,  a  snm  of  monej  in  gross  to  be  paid  for  the  non-perfomuuice  of 
an  agreement,  is  considered  as  a  penalty.  It  will  not  of  course  be  considered 
as  liquidated  damages.  Much  stronger  is  the  inference  in  fkvor  of  its  being  a 
penalty,  when  it  Is  expressly  reserved  as  one.  The  parties  themselves  denomi- 
nate it  a  penalty,  and  it  would  require  very  atrong  evidence  to  anthoriae  the 
court  to  say  that  their  own  words  do  not  express  their  OWD  intention."  («) 

The  courts  of  the  rarioos  States  seem  to  have  sabetantiaUy 
adhered  to  the  rules  laid  down  in  the  courts  of  England  and 
New  York,  {d) 

v.SanWord.TWhfatoD.  18. 
le  court  rafeired  to  Smith  t, 

I   Bo*,  it  Fitll,,   630;    and  _   

Fletcher  V.  Dyobe,  a  r.  Ji:,  81.  and  Kembla  ■.  Farren,  mod  x 

(d)  Lawrwee  «.  Parker,  1  Mau.,  1»1 ;  mle  ai  there  »ttl«d. 

Whites.  Uingley,  i  Jf at*.,  iS3 ;  Upham  The  cue  of  Hodse«v.  EinE,1  Miicalf, 

t.  Smith,  T  Mait.,  2BS  ;  Ileree  v.  ^ller,  tiSS,  was  that  of  a  bond  with  a  penalty, 

8  jr<Mt.,S3S  ;  PerUiiB  v.  Lyman.  II  Man.,  eoDdittoned  to  procure  the  anlpament  of 

76;   Uerrilt  «.  Uerrill,   l&  Mat*.,  iSS ;  a  eertain  bund  sod  mortgue,  or  to  pay 

Steams  o.  Barrett,  1  Pick.,  **3 ;  Kellogg  a  given  »um  of  money,      'fiie  Supreme 

V.  Cnrtia,  S  Ptet.,  fiS4 ;  Curds  «.  Brew-  Court  of  MensachuMtta  laid  that  the  true 

er,  IT  Pick..  G18.    For  other  American  ooaBtructlao  of  the  agreement  was  to  be 

casea,  sea  Dyer  v,  Doraey,  1  GUI  A  J.,  deduced  bomallthcciieumBtaniica — 

i40 ;  Martin  »,  Taylor,  1  TFiwA.  0.  C.  R.,  the  edoptioo  of  the  form  of  a  bond 

1.    See  also, Clark V.  Jones,!  Z>(fiii>, Slfl.  not  conelusive,  and  they  held  the 


(6JTayloe..S 

(e)  And  the  ^ 
Dickinson,  8    J 
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We  have  seen  thai,  the  fonn  of  the  instrament  is  Qsnally  [  420  ] 
conclosire  vhere  the  term  penalty  ia  employed ;  but  this  is 
not  abeolutelj  TiniTerBal ;  and  even  bonds  are  sometimea  held 
obhgator;  for  the  penalty  as  liquidated  damages.  Thns  the  Su- 
preme Court  of  New  Tork  (e)  held  a  ne-exeat  bond  conditioned,  in 
the  usual  form,  that  the  defendant  in  the  chancery  Buit  should  not 
leave  the  State,  binding  for  the  full  amonnt  of  the  penalty,  with- 
out any  examination  into  the  real  loss  sustained  by  the  plaintiff. 
But  this  was  on  the  ground  that  the  bond  was  given  under  the 
direction  of  the  Court  of  Chancery. 

It  has  been  held  otherwise  in  England,  in  regard  to  bonds  to 
resign  livings.  Debt  was  bron^t  {f)  on  a  bond,  the  condition 
of  which  was  that  the  defendant  should  resign  a  rectory  (to 
which  he  had  been  presented  by  the  plaintiff)  when  either  of  two 
persons  named  should  be  capable  of  taking  it.  The  breach  alleged 
was  a  refnsal  to  resign.  The  net  annual  value  of  the  living  was 
£700 ;  the  life  interest  of  the  defendant  was  worth  ten  years'  pur- 
chase ;  and  the  life  interest  of  one  of  the  persons  named  in  the 
bond  was  worth  fourteen  yeas'  purchase.  He  jury  found  a  ver- 
dict for  the  latter,  and  larger  amount.  He  Solicitor  Gteneral,  on 
behalf  of  the  defendant,  moved  for  a  new  trial,  on  the  ground 
that  the  value  of  the  defendant's  life  interest  was  the  trae  role  of 
damages ;  and  that  the  gross  receipts  did  not  famish  the  true 
rule,  but  that  the  yearly  stipend  to  the  curate  should  have  been 
deducted.  But  the  court  said,  "  We  are  not  prepared  to  say  that 
the  jury  in  this  case  have  formed  a  wrong  estimate  of  the  dam- 
named  to  be  liqvidaUd  damagei.  Here  But  vbere  the  pkymeiit  Ib  to  liemade  Ht 
it  will  be  obeerred,  however,  that  the  >  different  and  distant  place,  it  1b  otber- 
Qadertaking  wu  la  the  ftltemative  viae.     Plnmmer  v.  H'Kean,  S  8.,  4SS. 

In  the  case  of  fihnte  v.  Tsjlor,  0  Mel,,  A  note  for  a  mun  certain  at  a  fntme 

61,  the  Supreme  Court  of  Mouachuaetta,      day,  which   may  be  discharged  by  the 
after  BtstJDg  it  to  be  "the  tendency  sod      payment  of  a  leaser  inmany  earher  day, 
preference  of  the  law  to  regard  a  sam      is  TBlid,andthelai^er>Dmisnotpenalty, 
stated  to  be  payable  if  a  contract  is  not      Gordon  v.  Lewis,  8  8.,*it. 
falfllled,  M  a  penalty,  and  not  m  li^ni-  Where  articles  covenant  for  the  per- 

dated  damages,"  held  it  decirivc  ngainit  formance  of  several  things,  and  stipulate 
the  latter  conrtrnctlan,  that  in  the  case  for  the  payment  of  a  snm  in  gron  In  the 
before  them,  there  has  been  apart  per-  event  of  a  breaoh,  the  sum  expressed  will 
formance,  and  on  acceptance  of  such  part  be  regarded  as  a  penalty  j  and  if  the 
performance;     Vide  ante,  452,  note  (m).         partie*  would  ttipdate  the  damages  in 

In  Alabama,  also,  similar  decistoifs  snch  a  case,  they  «hou1d  express  the  snm 
have  been  made.  Thus,  it  hoe  been  held  to  be  paid  on  eocn  dlsUaet  breach.  Watts' 
there  to  b«correot,a<ageDeralrule,that  Ex'rs  «.  Bbepord,  i  A.  S.,  426.  See  a 
the  obligation  to  pay  a  cam  of  money  case  in  Vermont,  Sawyer  v.  M 'Intyre,  IS 
which  may  be  dischai^ed  by  the  pay-       Verm.,  21. 

ment  of  a  lesser  snm  i>  to  be  conudcred  (e)  Harries  «;  Hardy,  S  HUl,  S9S. 

•I  a  penal  obligation,  and  that  the  lesser  (/)  Lord  8oild«*  t>.Tlet«ber,  ft  Ban.  <t 

Bom  u  recoverable  only,  with  interest      Aid.,  BSS. 
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ages ;  for  the  defendant,  having  entered  into  a  bond  to  do  a  par- 
ticular thing,  which  he  has  refused  to  do,  is  a  wrongdoer^  and  he 
ie  not  permitted  to  estimate  the  valne  of  the  liviDg,  as  if  he  were 
the  porchaeer  of  it"  We  have  already  had  occasion  to  consider  (g) 
the  propriety  of  the  ea^estion  here  made,  that  in  an  action  ex 
amtractiu,  the  motives  of  the  defendant  can  be  taken  into  consid- 
eration. (A) 
[421]  On  a  review  of  the  caeee,  the  following  principles  eeem 
dedncible  from  them,  as  those  which  are  to  govern,  when- 
ever a  question  of  the  Hnd  considered  in  this  chapter  is  pre- 
sented: —  (1) 

(o)  A»U,  S18,  tt  Kg.  iiiffn  a  living  came  in  question,  and  vu 

(A)  In  coming  to  tolt  caDcliuioD,  how-  laHtained  bv  all  the  judges,  Lord  Mans- 

evcr,  the  court  aeema  to  hare  been  lome-  ieW  preelding.    See  remarkH  on  the  snb- 

vhat  infineneed  b;  an  offer  made  by  the  ject  m   Lord  Campbell's  Life  of  Lord 

plaintiff  to  relinqulBh  all  claim  to  ^rra-  Thurlow,  In  "  Lives  of  the  Chaacellora," 

gee,  if  the  defendant  would  reaign  the  toL  ».,   B21 ;  and  see,  also,  Dwarris  on 

fiTing;   fbrtiief  also  s^d,  "  BeeiOes,  it  Statutes,  ed.  of  1S4S,  Errata  and  Add- 

appeared  at  the  trial  that  the  defendant  eada,  Ivi. 

bad  It  In  his  power  to  reliere  hbnself  But,  again,  in  a  subeequent  case,  Leah 
&om  this  veract,  by  resigning  the  liv-  n,  Lewis,  1  Eatl,  SBB,  an  action  brought 
lag;  and  if  he  does  not  do  that,  it  isolear  on  a  bond  gireo  to  rtngn  Uu  maitir^ip 
that  be  oonsiden  the  damages  found  by  of  a  Kkool,  the  bond  was  held  good  at 
the  juTV  as  less  than  the  value  of  the  lir-  law  ;  and  it  was  taid  that  the  deeuion  of 
ing  to  him."  When  this  coBe  came  on  the  House  of  Lordi,  in  Fletcher  «.  Son- 
error  to  tlie  House  of  Lords,  the  bond  dee,  turned  upon  the  ground  of  the  bond 
was  held  to  be  void.  Fletcher  a.  Sondes,  in  that  case  being  simonical  and  against 
S  -Bin;-,  601.  In  the  previous  case  of  the  statute,  and  not  as  contrary  to  the 
Biahop  of  London  «.  Ffjtcbe,  1  S«M,  general  ptinoiplea  of  the  common  law. 
4S7,  llie  Talidity  of  a  bond  given  to  rs- 


(1)  The  following  testa  for  distjngnishing  between  liquidated  damages  and  a  pen- 
alty, were  stated  in  the  New  York  Superior  Court,  In  Bagley  v.  Peddie^  S  Sandf. 

i»a. 

1.  Where  it  Is  doubtAil  on  the  face  of  the  instrument  whether  the  earn  mentioned 
was  intended  to  be  stipulated  damages  or  a  penalty  to  cover  actoal  damages,  the 
courts  hold  it  to  be  the  latter. 

2.  On  the  contrary,  wbere  the  langaage  need  is  clear  and  explicit  to  that  effect 
the  amoont  is  to  be  deemed  Ilqnidated  damages,  however  extravagant  It  may 
appear,  unless  the  instrument  be  qualified  by  some  of  the  circumstances  hereinafter 
mentioned. 

8.  If  the  instrnment  provide  that  a  la;^r  sum  shall  be  paid  on  the  figure  of  the 
party  to  pay  a  less  sum  In  the  manner  prescribed,  the  larger  snm  is  a  penalty,  what- 
ever may  be  the  language  used  in  deaciibiiig  it. 

4.  When  the  covenant  is  for  the  performanoe  of.a  tingle  act,  or  several  acts,  or  for 
the  abstaining  from  doing  some  particular  act,  or  acta,  which  are  not  measurable  by 
any  exact  pecuniary  standard,  and  it  is  agreed  that  the  party  covenanting  shall  pay 
a  stipulated  sum  as  damages  for  a  violation  of  acy  of  such  ooveoaaU,  that  sum  Is  to 
be  deemed  liquidated  damages,  and  not  a  penalty. 

6.  Where  the  agreement  aeoures  the  perftirmanee  or  onde^n  of  varloaa  acta  ot 
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Firat-  Hut  the  langaage  of  the  agreement  ia  not  concloeive, 
and  that  the  effort  of  the  trihnnal  will  be  to  get  at  &e  tme  intent 
of  the  partioB,  and  to  do  justice  between  them.  (1)  In  England 
there  Beems  to  be  a  readier  disposition  to  uphold  the  liquidation 
of  the  damages  than  in  this  country ;  and  I  cannot  hat  express 
my  opinion  ^at  the  courts  of  the  United  States  have  shown  an 
unwise  reluctance  to  admit  the  agreement  as  conclusiTe  on  this 
point.  If  the  purpose  is  clear,  there  seems  do  reason  to  hesitate 
in  fpving  it  fall  effect. 

Sroond.  ThaX  when  the  agreement  is  in  the  alternative  to  do 
Botne  particular  thing  or  pay  a  given  sum  of  money,  the  court 
will  hold  the  party  failing  to  have  had  his  election,  and  compel 
him  to  pay  the  money.  (3) 

Third.  Ihat  in  case  of  an  agreement  to  do  some  act,  and  upon 
failure  to  pfiy  a  sum  of  money,  the  court  will  look  into  the  intent 
of  the  parties ;  that  no  particular  phraseology  will  be  held  to 
govern  absolutely;  but  that  although  the  term  "liquidated 
damages''  will  not  be  conclusive,  Uie  phrase  "penalty"  ia 
generally  so,  unless  controlled  by  some  other  very  strong  con- 
sideration. (8) 


tbekiod  mentJoDAd  to  tb«  kit  propodtion,  tugethar  viUi  ontor  ni<ffaMitaIiir«ap««t 
of  vbich  the  dunagee  on  a  breach  of  the  co>eD«nt  »re  eertktn  or  re«Wf  awerbdD- 
■ble  b;  >  jury,  and  there  is  a  som  RtipolBted  m  damcgea  to  b«  paid  hj  each  party  to 
the  other  for  a  breach  of  soy  one  of  the  coTeDaota,  mcb  aain  U  held  to  be  a  penalty 
merely.  See  the  general  dliUncUon  diKaaeed  also  In  Daret «.  Swift,  It  Tix.,  278; 
WUllMDB*.  Oreen,  UBaTb.{Ark.\  816;  Reynolda *.  Bridge,  >7  £if.  L.AB.,  ISS; 
Bridgea  v.  Hyatt,  9  AhUtW  {K.  T)  Pr.  B..  449. 

(1)  Banner  ».  Tme,  19  Bar*,  (-K  T.),IW;  Lot  •.  Nolte,  1(  Ttt,  478 ;  Dnrat  •. 
Swift,  11  TVz.,  SfS.  But  where  there  Is*  rea«ou«bk  donbt  at  tothc  Intend  itU  to 
be  conitmed  as  a  penalty,  Smith  v.  Wainwrighl,  UVL,VI;  Low  f.  Ndte,  16  Ili., 
418. 

(a)  Bot  Me  Bnirage  •.  Cmmp,  8  Jonn  {IT,  0.)  L.,  SBO. 

(8)  lUchardtK  Ediok,  11  Barb.  {if.  T.),  ISO;  Smith  v.  Wainwright,  34  Vt.,  VI. 
In  eaae  the  agreement  aasamea  the  form  of  a  bond,  ortheium  reeerredii  denominated 
a  penalty,  ih«  prima-faeu  preaomption  ia  that  the  larger  inm  is  intended  merely  aa 
secnrity  and  not  as  Uqiddated  damagea.  On  the  contrary,  if  the  som  specified  be 
declared  affirmatively  to  be  liqtadaM  damages,  and  aegatitely  alio,  that  it  should 
not  be  eonaldared  aa  a  penalty  or  In  the  oatore  of  a  penalty,  although  the  inference 
Is  that  the  parties  meant  what  they  expressed,  yet  there  are  certain  rale*  of  law 
which  may  control  the  meaning,  and  convert  the  torn  ao  mentioned  Into  a  penalty. 
Emond  >.  BenschoUn,  13  Barb.  (ilT.  Y.)  SSS. 

Where  the  proviiion  tor  the  payment  of  a  fixed  som  on  the  breacb  of  an  agree- 
ment la  faond  in  the  eondilicn  of  a  jxnoJ  bond,  the  preaomption  is  that  the  mm 
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Fourth.  Hiat  if  the  earn  be  evidently  fixed  to  evade  the  nsniy 
laws  or  any  other  statatorj  provision,  or  to  cloak  oppreaeion,  the 
courts  will  relieve  by  treating  it  as  a  penalty.  Consequently, 
whenever  the  som  stipalated  is  to  be  pwd  on  the  nwi-paynient  of 
,  a  less  Bom  made  payable  by  the  same  ingtrament,  it  will  always 
be  held  a  penally.  (1) 

^yth.  That  where  independently  of  the  stipulation  the 

[422]  damages  would  be  wholly  uncertain,  and  incapable  or  very 

difficult  of  being  ascertained  except  by  mere  conjecture, 

there  the  damages  will  be  usually  considered  liquidated,  if  they 

are  so  denominated  in  the  instrument,  (i)  (2)  • 

The  consequences  resulting  from  the  construction  of  agree- 
ments in  this  point  of  view,  are  complex  and  curious.  On  one 
hand,  it  may  be  in  many  cases  desirable  to  get  rid  of  the  stipalated 
damages,  and  to  require  an  examination  into  the  real  loss  sus- 
tained. But,  on  the  other,  a  specific  performance  may  be  desir- 
able ;  and  ^is  cannot  be  had  if  the  damages  are  to  be  considered 
as  liquidated,  the  parties  having  in  that  case  provided  their  own 
redress.  £qaity  will  only  interfere  where  the  sum  is  clearly 
meant  as  a  penalty.  So  (J)  where  articles  were  executed  for  the 
purchase  of  an  estate,  with  a  provision  that  if  either  should 
break  the  agreement,  he  should  pay  £100,  Lord  Hardwicke 

(i)  In  Addition  to  tble  anmauTT,  «e  refer  bMk  an  award  br&D  objection  in 

aty  call  the  attention  of  the  reader  to  puint  of  lair,  not  apparent  on  the  faoe  of 

tJie  comments  on  the  «aaa*  ooDtaine<l  in  It ;  as  upon  ■  niggetrtion  that  the  arMtra- 

Svana'PothieronObligatJoni,  Appendix,  tor  improperly  treated  aa  a  penalty  that 

If  a  12,  vol.  ii.,  es;  in  the  note  to  Barton  vhich  hj  the  express  contract  of  the 

«.  Glover,  Moll  N.  P.  R.,  48;  end  the  parties  vas  EtinulBted  damages.    Poller 

cote  to  Spencer  «.  lUden,  6  Cowtn.  144,  v.  Fenviek,  3  Man.  Or.  ±  Bcotl.  70S. 

lea      The  court  will  not  aet  aside  or  (/)  Ho«ard«^Hopkini,S^fijnu,8Tl. 


named  In  the  oonditlon  wai  not  designed  aa  a  penalty.    Cotbeal  a.  Talmage,  6  &U 
(JK  r.\  SBl. 

(1)  Beale  D.  Hayee,  S  Saruf/ (JV.  7),  640 ;  Tiernao  v.  Hinmao,  \im.,tW.  Hal- 
dennan  v.  Jenoiags,  14  Sarh.  {Ark.),  329. 

(2)  Holnue  v.  Bohnea,  12  Barb.  {N.  T),  1ST ;  EnQond  a.  Van  Benscboten,  lb., 
866;  Hnndy  V.  Culrer,  ISifr.,  SSSj  WiUiams  tr.  Green,  14  BarS.  (^ri),  BIB  ;  lange 
a.  Weet,  2  Ohio  8L,  SIS ;  and  see  Snsaey  v.  Rognemore,  ST  Ata.,  SSI ;  Beynolds  a. 
Bridge,  6  suit  A  B.,  S2a.  In  inch  a  case  tbe  sum  stipulated  will  be  considered  at 
damages,  although  by  the  terms  of  the  agreement  it  la  to  be  paid  aa  the  breach  of 
any  one  of  several  stipulations  of  different  degrees  of  importance,  when  the  dama- 
gea  arieiDg  from  the  breach  of  each  of  them  waald  be  in  their  nature  indefinite. 
Cotbeal  ■.  Talmage,  6  SeM.  (JK  ?.),  661 ;  and  see  aame  ease  below,  1  E.  D.  Smilh't 
a  p.  B.,  6T  8 ;  also  Thorougbgood  «.  Walker,  2  Jontt  {N.  C,)  L ,  16. 
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treated  this  as  a  mere  penalty,  and  decreed  a  specific  perform* 
anee.(ik) 

Another  coneeqaence  flowing  &om  the  distinction  between 
stipulated  damages  and  a  penalty,  under  the  original  English  law 
of  arrest  was,  that  for  the  former,  the  defendant  mif^t  be  held  to 
bail,  but  not  for  the  latter ;  and  therefore  an  affidavit  to  hold  to 
bail  which  did  not  show  what  the  agreement  was,  nor  in  what 
respects  it  was  broken,  but  merely  alleged  an  obligataon  to  pay. 
£50  in  case  of  non-performance,  and  charged  soch  non-pCrfonn- 
ance,  was  held  insufficient,  and  the  defendant  was  released  from 
custody.  (Q 

The  French  Ck>de,  like  our  law,  enables  the  parties  to  liqui* 
date  the  damages  for  the  non-performance  of  the  contract ;  and 
the  tribunal  cannot  depart  from  the  sum  thus  fixed.  (m») 

We  have  thus  far  seen  that  in  the  actions  both  of  debt  [428] 
and  covenuit,  if  the  damages  are  not  fixed  the  plaintiff  is 
limited  to  the  recovery  of  compensation  for  his  real  loss ;  and  that 
for  the  purpose  of  obtaining  these,  he  is  obliged  to  aseiga 
breaches,  thus  destroying  even  the  prima-facit  force  of  tlie  pen- 
alty ;  and  we  have  also  considered  the  cases  in  which  the  sum 
named  in  the  contract  is  treated  either  as  a  penalty  or  as  liquida- 
ted damages.  We  have  now  to  examine  the  farther  question, 
whether  in  contracts  eecnred  by  a  penalty,  the  plaintiff  can  recover 
for  damages  actually  sustained  beyond  the  penalty,  (n) 

eTtdenUj  exceeded  the  damage  ansUiined, 
but  ^Te  him  do  poirer  to  aunnent  It  in 
&Tor  of  the  Gredttor,  althongb  it  might 
be  tBTBhortoftbelajury  Buffered.  These 
TlewB  were,  however,  ovetruled.  Toul- 
lier,  vol.  Ti,  887,  de»  Contret* ;  sndii., 
BS2,  dGaOh1igatioDi,oa  Clauees  P^aalea ; 
Domat,  Book  8,  871,  tit.  T„  ««o.  2.  §  16. 
(n)  The  ca«e>  bearir  j  oa  this  (ubjeot  ore 
the  ioUo wing,  Id  Eaglaad;  Lowev,  Peers, 
4  Burr.,  228li,  whl^  was  covenant  on  a 
sealed  contract  not  to  marry ;  Winter  «, 
T^mnier,  1  W.  Bl.  Rep.,  gSS;  Bird  ft 
RaodaU,  1  W.  SI.  Stp.,  B7S  and  887  ;  3 
£10.  tf.  P.,  2T9 ;  Brangemln  v.  Peirot,  2 
W.Bt.  Jiep,,  1190,  on  an  Indemnity  bond 
against  the  maintenance  of  a  baitard ; 
Knight  K.  Maclean,  8  Br.  Ch.  R.,  490  ; 
Tew  V.  Earl  of  WinUrton,  g  Br.  CK  R., 
490;  White  «.  Sealey,  Doug.,  49,  on  ■ 
bond  conditioned  for  the  pavment  of 
rent;  Lonsdale  v.  Church,  S  T.  £.,  S88, 
OTcrroled  b;  Wilds  s.  Ctarkson,  6T.  R, 
808,  and  H'Clure  v.  DnnUn,  1  foil,  4iS ; 
Harrison  «,  Wright,  18  £atl,  Hi;  Bef- 


aplainant,  with  a  covenant  to  re- 


in  the  Irish  Exchequer,  and  on  appeal 
hy  the  House  of  Lords,  tiiat  this  was  cot 
a  covenant  to  tenew,  bnt  that  the  party 
was  at  liberty  to  renew  or  pay  the  pen- 
alty. UnlesB  the  agreement  was  In  the 
alternative,  the  decistoD  may  perhaps  be 

Jueedooed.  Magraw  v.  Arehbold,  1  Boie, 
W. 

m  Wildey  ■.  Thornton,  8  Sait,  409 ; 
Edwards  p.  WilUami,  A  Taunt.,  UT. 

(tit)  "  Lorsqne  la  convention  porte  qne 
eelni  qui  manqnera  de  I'eiecnter  palcra 
une  certains  somme,  A  titre  de  dnmmagss 
Int^rdts,  il  ne  pent  itrt  alloaj  i  I'aatre 
partie  une  summe  plus  forte  oi  moindre.'' 
—Code  CinI,  g  1168. 

The  commlssoaen  chalked  with  pre- 
Baring  the  codes,  proposed  to  retain  the 
nrmer  jnrisprudence  in  this  respect, 
which  permitted  the  judge  to  moderate 
the  penalty  in  behalf  of  the  debtor,  if  It 
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[434]  Wliere  there  is  a  contract  to  do  «  epecific  act,  secared 
by  8  penalty,  if  the  penalty  is  not  regarded  as  liqnidateii 
damages,  the  party  may  either  demand  the  penalty  or  bring  action 
on  the  covenant,  and  in  each  case  recover  beyond  the  penalty. 
But  if  thia  be  not  done,  and  if  the  penalty  is  recovered,  it  puts  an 
end  to  all  claim  for  breach  of  contract ;  and  whether  the  penalty 
be  paid  before  or  after  the  commencement  of  a  suit  for  the  breach 
of  the  contract,  makes  no  difference ;  and  bo  Baid  Lord  Mansfield, 
in  Love  v.  Peers:  "There  is  a  difference  between  covenants  in 
general,  and  covenants  secnred  by  a  penalty  or  forfeiture.  In  the 
latter  case,  the  obligee  has  hia  election :  he  may  either  bring  an 
action  of  debt  and  recover  the  penalty,  after  which  recovery  of 
the  penalty  he  cannot  resort  to  the  covenant ;  or  if  he  doesvot 
choose  to  go  for  the  penalty,  he  can  proceed  upon  the  covenant, 
and  recover  more  or  lees  than  the  penalty,  toUea  quoti^."  {o)  (1) 
ford  V.  Alger.  1   Taunt,  21B; 


Brsnder,  1  H.  B.,  448 ;  F>iil  «.  Ooodlack, 
8  Bing.  y.  C,  S20  ;  Hellen  n.  Ardley ,  8 
Car.  dt  Payju,  and  bIbo  the  cues  col- 
l«et«d  iu  •  Dots  thereto,  1«  E.  0.  L.  R., 
187.  In  Hellen  «.  Ardley,  It  wbb  held  at 
nW  prina,  that  In  debt  on  bond  for 
pAfment  of  money  irith  intereat,  tha 
plaintiff  could  onlf  recover  to  Uie  amonnt 
of  tJie  pensltj,  Tith  one  shilliDg  for  de- 
tenUonoftbedabt^  Bullet'* S.  P.,  \1i; 
1  Chitty't  FUadingt,Z1l.  AndipAmer- 
ics,  Tuniun  ■.  Cnmer,  South.  R.,  498  ; 
Grab&mB.  Blckham,  4i>ai;.,  UB;  S.  C, 
4  Yeaim'  R. ;  Harris  v.  Clap,  1  Malt.,  R., 
808;  Payna  v.  Elliej,  3  W(uh.  if.,  143; 
United  SUte<  if.  Arnold,  1  Gall.  R.,  S4B, 
860;  S.  C„  9  OrantK,  104;  Perkins  v. 
Lpnan.  1 1  Maw.,  16 ;  Smedes  «.  Hoogh- 
taling,  3  Caitut,  48 ;  Fairtie  v.  Lawson, 
0  Cmcen.  424;  Clark  v.  Buah,  8  Comn, 
IBl;  Cook  ».  Tousej,  3  Wmd.,44i.  In 
Bank  of  the  United  States  «,  Haglll, 
Paine'i  C.  C.  S.,  661,  669,  in  an  action 
of  dsbt  on  bond  in  the  penalty  of  |SO,000 

fiven  by  Magill  and  two  aiireUes,  con- 
Itioned  for  the  faithful  discbarge  uf 
Hagill's  duties  as  cashier,  Thampsoo,  J., 
wid,  "  I  am  inclined  to  adopt  u  the  bet- 
ter opinion,  that  where  a  oond  with  a 
penalty  is  given  for  the  performance  of 
coTenants,  although  damages  may  hare 
been  saatalned  to  a  greater  amouot, 
yet  the  recovery  mast  oe  limited  to  the 
penalty.  I  the  more  readily  adopt  this 
rule  iu  the  present  InstaDce,  because  it 
ts  a  esse  of  sureties.    lo  such  cases,  it  is 


peculiarly  fit  and  proper  that  they 
should  not  b«  made  liable  for  damages 
beyond  Uie  penalty  If  the  rtmnuMI' 
ilv  vat  vithout  limitation,  prudiHt  atxd 
ditatit  men  ironld  be  QDifiQing  to  he- 
come  security  and  expose  themselTeato 
such  haxarct.  Jfo  judgment  could  be 
formed  as  to  the  ext«Dt  of  the  risk,  nor 
any  csleulalion  made  as  to  the  indem- 
nity, or  eounter-seeniity  necessary  for 
tbdrprotaetioa.  I  do  not  mean  to  ba 
anderstood  as  extending  this  rule  to 
bonds  where  the  eondition  is  for  the  pay- 
ment of  money  only.  Such  cases  might, 
probably,  require  the  applicatioD  of  a 
different  rule,  and  depend  on  different 
principles."  In  the  Uniled  Statea  v.  Ar- 
nold, 1  OallitiM,  848,  Story,  J.,  said, "  Not- 
withstandtDf;  aome  contrariety  in  the 
books,  I  think  the  true  principle,  anp- 
ported  by  the  better  anthoriUes,  is  that 
the  court  cannot  go  beyond  the  penalty 
and  interest  thereon  from  the  time  it  be- 
comes due  bv  the  breach." 

In  a  case  In  the  Queen's  Bench  it  -wa* 
,BHld,  that  a  repierin  bond  is  no  excep- 
tion to  the  general  rale,  that  on  a  bond 
the  plaintiff  oannot  reooTer  beyond  the 
penalty  and  ooala  of  snlL  Branscombe 
V.  Scarborough,  6  Q.  £.,  IS.  Inara«ent 
case  in  Penniylvania,  the  subject  vaa  ex- 
amined, and  it  was  held  that  a  surety  in 
a  replevin  bond  is  not  liable  beyond  the 
penalty.  Balsley  «.  Eoffinon  et  al.,  IS 
FtTM.  atatt.  60S. 

(o)  4  Burr.,  3S2e.  See  also,  Bird  >. 
fiandatl,  I  W.  Blath..  3TS  and  S81 ;  Win- 


(I)  The  lessor  for  ye«n  of  a  put  of  *  steam-mill  haviiig  C0TenAnt«d  irlth  the 
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The  same  principle,  that  iinleas  the  sUpulated  damages  are  to 
be  absolutely  in  lieu  of  performance,  (1)  the  plaintiff  may  disre- 
gard them  and  sae  for  the  actual  damages  sostaiued,  was  laid 
down  in  PeDDsylvitnia,  {p)  where  the  defendant  had  agreed  to  pay 
$23,318  49  for  certain  stock,  and  bound  himself  for  the  perform- 
ance of  the  agreement  in  the  sum  of  $1,000 :  here  it  was  held 
that  this  was  not  stipnlated  damages,  but  a  penalty  merely ;  and 
the  plaintiff  recovered  £1,798  17b.  6d.  "  The  plaintiff,"  said  the 
court,  "  ia  entitled,  notwithstanding  the  penalty,  to  recover  dama- 
ges commensurate  with  the  injury  suffered  by  anon-peiformance." 
So  again  in  New  York,  in  a  case  on  a  building  ^reement,  it  was 
said,  "  As  the  articles  contained  a  penalty  and  an  express  cove- 
lumt  by  the  defendant  to  pay  the  installment  for  which  the 
action  was  brought,  the  plaintiffs  could  at  their  election,  sue  for 
either."  (y) 

There  is  a  clear  distinction  between  a  covenant  in  which  the 
party,  affirmatively  stipulating  to  do  or  to  re&ain  from 
doing  some  particular  act,  proceeds  to  secure  hie  agreement  [  425  ] 
by  a  penalty  ;  (r)  and  the  common  bond,  which  merely 
stipulates  for  the  payment  of  a  sum  of  money,  and  makes  its 
payment  depend  on  a  condition :  for  the  performance  of  that 
condition  there  is  no  promise,  unless  one  can  be  implied  from  the 
joint  effect  of  the  condition  and  penalty.  And  hence  results  the 
inquiry,  whether  in  the  action  of  debt  on  bond  the  damages  can 
be  carried  beyond  the  penalty.  (2) 

ter  V.  Trimmer,  I  W,  Blaek.,  S9S ;  Hani-  chuicr-pnrtles,  damages  may  be  re<M>V' 
•OB  v.  Wright,  IS  Sa*t,  84S.  ered  bevond  the  amoont  of  the  iwnaltv 

(p)  Graham  «.  BIckham,  4  IhUl.,  148. 

(fiHaggart..  Morgr-   ■  "'^    "" 

(r)  Ho  lird  CIl  J.  '. 
treatise  on  fibipping,  ai 

lenee  te  fumlih  him  vlth  a  oertaln  amoDnt  of  ■team  power  during  trtrj  worUiig 
daj  ia  the  yeftr,  aad  that  if  at  anj  time  he  ahould  fail  to  do  ao,  the  rent  ihould  csaie 
during  th«  time  of  nieh  &Uure ;  it  waa  held  Uiat  the  saspeasion  of  the  rent  wa*  not 
a  liquidation  oft  the  leuee'i  damage!  for  a  breach  of  the  leaior'e  eoTeuant  to  famiih 
•team  power.    VUher  «.  BarrMt,  4  Ouik  (Man.)  R..  8B1. 

Where  ui  nndertaUng  t«  perfonn  oartun  work  was  entered  into,  with  a  itipul*- 
flon  that  the  nndcrtakiiig  might  be  dlichi^ed  by  the  payment  of  (TS,  before  a  oer- 
tain  date  previona  to  the  atipnlated  time  for  perfbrnilDg  the  work,  it  «aa  held  that 
t^e  t7S  waa  not  liqnidat«d  damagei,  and  tlut  the  neasnre  of  damages,  oa  breach  of 
the  eoDtraet,  waa  the  Talue  of  the  work  at  Che  time  it  ehould  have  been  performed. 
Wilson  >.  Graham,  14  Tkx.,  ISS. 

(1)  See  Richards  «.  Edlck,  IT  Barb.  (JV.  71).  260. 

(2)  SeeByrd  «.  Tha  State,  IS  Sorb.  {Ark.,)  Hfii  Friee  «.  Turrentine,  18  Irti 
(Jf.  0.)  L.,  ill 
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The  gueetioii  has  been  mach  agitated  as  to  damages  in  groes, 
and  also  as  to  interest,  and  both  as  against  a  principal  and  against 
a  surety.  The  AmericM)  role  to  be  deduced  from  all  the  cases 
seems  to  be,  that  against  a  surety  in  d^  on  boTid,  nothing  shall 
be  recovered  beyond  the  penalty  ;  {a)  that  against  the  principal  in 
that  form  of  action,  interest  maybe  recovered  beyond  the  pen- 
alty. While  in  England  the  penalty  appears  in  alt  cases,  exce^ 
perhaps  in  eqnity,  to  be  the  absolnte  limit.  Bnt  in  neither 
country  can  damages  in  gross  be  recovered,  against  either  prin- 
cipal or  snrety,  beyond  the  penalty. 

If,  on  the  other  hand,  the  action  of  covenant  be  brought  on  an 
absolute  and  not  a  conditional  undertaking,  then  the  penalty  is 
merely  a  security,  and  the  party,  whether  principal  or  surety, 
may  be  sued  as  often  as  damage  is  snetained.  But  the  ques- 
tion, what  is  an  absolute  and  what  a  conditional  undertahing,  still 
remains.  Does  an  ordinary  bond  imply  an  agreement  to  do  the 
thing,  on  condition  of  the  pOTformance  of  which  the  penalty  is  to 
become  void ;  and  can  an  action  of  covenant  be  brought  on  it  t 
This  is  an  embarrassing  and  vesed  question.  Mr.  Ohitty  says,  (Q 
**  It  seems  that  covenant  lies  on  a  bond,  for  it  proves  an  agree- 
ment." It  is  doubtfid  what  is  the  purport  of  this  language.  A 
bond  undoubtedly  proves  an  agreement;  but  is  the  agreement 
proved,  the  one  stated  in  the  penalty — ^to  pay  the  money  for  which 
lie  obligee  declares  himself  bound — or  in  the  condition  (  («) 
[  426  ]  The  matter  is  of  importance,  and  it  seems  impossible,  on 
any  just  constmction  of  the  instrument,  to  imply  from  the 
condition  an  absolute  agreement.  This  is  not  the  proper  place 
for  a  more  elaborate  discussion  of  the  matter,  but  it  could  not 
with  propriety  be  altogether  overlooked.  I  cannot,  however,  say 
that  the  opinion  here  advanced  is  supported  by  any  judicial 
authority ;  on  the  contrary,  in  New  York,  the  Supreme  Court  has 

(t)  Clsrk  *.  Bneli,  S  Coatn,  4S8.    Bsf -  B.  ComyD^   with  liu    luoal  prediioii, 

nor  V.  Clark,  1  Barb,  B.  C.  S.,  S81.  >bjb.   "  Covenkiit  li«,   if  an   agrtenuiU 

(t)  ChiUy  OD  Pleading,  ToL  i.,  189.  aOTM(ir,in«iobligBtion."Thb»nnquM- 

(w)  Mr.   Chitty  oiU*    Mvenl    cum;  tloDablytme — " if tlu aartement opptar.' 

Hill  «.  Catt,  1  CA  Caut,  i9* ;  HoUm  *.  But  in  the  ooadHAon  of  a  bond  to  do  or 

Carr,  S  SwaiMt..  648,  which  islo  bcttlie  re&ain  from  doing  any  nrtionlar  act 

lame;  Norrice'R  Case,  Hardren,  17S,  and  Becnred  by  a  gi*en  penalty,  di>«i  any 

Oom.  Dig.  CoT«n«nt,  A.  %.    The  two  first  agreement  appear,  abiolntely  to  do  the 

oasat  (in  fiujt   one)  contain   the  ebiitr  aet,  or  to  respond  in  indefinite  damageat 

didvm,  tlut  "  eotxtunt  liei  upon  a  bond."  Praotically,  we  well  know  tJMt  it  ta  not 

Hie  third  wu  covenaDt,  on  a   covenant  M  nndentood  ;  the  obligor  always  eon- 


proper  ;  the  word  t^Ugt  only  being  used 
iiutead  of  the  uiual  phrase;  luidLwdO. 


eiders  the  penalty  as  limiting  the  « 
of  hii  obUgation. 
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clearly  intitnated  an  opinion  that  an  acti<m  of  covenant  will  lie  on 
a  bond  to  enforce  the  condition,  (v) 

There  may  be  other  cases  besidea  those  -which  we  have  been 
jnst  coneidei;ing,  where  although  a  penalty  is  provided,  damages 
at  large  may  be  demanded.  So  it  has  been  held,  where  by  the 
contract  of  sale  of  certain  premises  a  deposit  was  to  be  made, 
and  to  be  forfeited  as  liquidated  damages,  provided  the  agree- 
ment was  not  entirely  carried  ont  by  the  purchaser,  that  the 
pluntiff  was  not  limited  to  the  deposit,  bat  might  recover  at 
large,  (w) 

(v)  Clark  v.  Bnah,  8  Coiwn,  ISl.  It  ia  to  b«  Tenurk«d  here,  tlikt  the 

In  Martin*.  Taylor  (1  Waih.  C.  0.  R),  agreement  ooDtalnedan  express  coTensnt 

in  anftction  of  covenant  on  an  ogTeemeDt  to  do  the  aot  for  the  non-performance  of 

aecnred   by  a  penalty,  Waahington,  J.,  vhioh  the  action  wM  bronght.    Thecaae, 

aaid,  that  ''  vhere  there  ie  a  penalty  in  therefore,  decidee  nothing  as  to  the  main 

an  agreement  under  seal,  the  party  in-  point,  whether  eoTenant  oan  be  brought 

jnred  may  at  oommon  law  aue  for  the  on  a  bond  npon  an  aareement  oontained 

whole  penalty,  and   must  be   satisfied  in  the  condition,  and  whether  in  laeh 

with  it ;  or  he  may  bring  covenant,  and  auit  damages  oan  be  asscmcd  beyond  the 

recover  in  damages  more  or  less  than  the  penalty. 

penalty."  (w)  leelj  v.  Qraw,  t  Am.  di  Man.,  441. 
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CHAPTER    XVII. 


SBT-OFF  AND  RECOUPMENT  OF  DAMAGES. 


No  Bet-off  at  Common  Iaw— Introduced  by  the  Conrt>  of  Eqoltf — Statute*  on  the 
■nbjMt — Original  uesniDg  of  ReooopmeDt — Cuee  In  Bngland — Where  suit 
brougbt  on  the  original  contract;  or  on  a  Bill  or  Note  given  under  it — Where 
Freud  Mt  np — Necesity  of  notice — American  rigiufication  of  the  term — Caaea  in 
thia  eonntry — Payment  after  mit  brought 


Befobb  we  leave  the  examination  of  compeneatioa  in  actione  of 
contract,  we  have  to  consider  the  principles  npon  which  an 
acknowledged  right  for  redreee  or  remnneratioii  is  reduced  in  its 
amount  by  the  establishment  of  an  adverse  or  cross  claim,  which 
is  taken  into  consideration  in  the  same  snit,  to  nee  technical  lan- 
guage, by  way  of  set-off,  or  recoupment,  or  oottnter-claim.  An 
analogona  rule  exists  in  regard  to  actions  of  tort,  where,  however, 
it  is  known  by  the  term  mitigation. 

The  doctrine  of  set-off  is  so  fully  treated  in  the  various  trea- 
tises devoted  to  that  particular  subject,  that  it  would  be  improper 
to  do  more  than  allude  to  it  here.  It  is  sufficient  to  say,  that  at 
common  law  no  right  of  eet-off  esisted,  it  being  the  object  of  the 
system  to  confine  every  suit  to  the  particular  subject  of  litigation 
which  gave  rise  to  it.  The  courts  of  equity,  however,  in  this,  as 
in  many  other  eases,  lent  a  ready  ear  to  the  appeals  made  to  them 
from  the  narrow  remedies  and  harsh  doctrines  of  the  common 
taw ;  and  to  prevent  circuity  of  action  and  multiplicity  of  litigar 
tion,  introduced  the  principle  of  set-off,  a  principle  well  known  to 
the  civil  law  by  the  name  of  compensation. 

This  doctrine,  which  is  nothing  more  than  a  system  of  settling 
cross-demands  in  one  suit,  finally  appeared  so  equitable,  that 
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l^^filation  WBB  resorted  to,  to  get  rid  of  the  necemty  of  applying 
to  a  oonrt  of  equity ;  and  the  principle  of  setoff  is 
now  faHj  eetabliahed  in  both  Ameiican  and  Enghsh  legis-  [428] 
lation.  It  is  nnnecesBarj  here  to  enter  upon  an  examina- 
tion of  the  various  statutes  of  set-off ;  it  is  sufficient  to  Bay,  that, 
aa  a  general  role,  where  adverse  or  cross  clums  of  a  pecuniary 
character  exist  between  the  same  parties,  (1)  and  the  demands  are 
liquidated,  the  principle  is  applied. 

But  the  object  of  the  statutes  of  set-off  is  to  settle  mutual 
accounts  and  debts.  "Wrongs  or  torts  done,  and  unliquidated 
damages  claimed,  have  never  been  permitted  to  be  set  off.  (x) 
And  unliquidated  damages  have  been  defined  as  follows ;  "  Un- 
liquidated damages  are  such  as  rest  in  opioion  only,  and  must  be 
ascertained  by  a  jury,  the  verdict  being  regulated  by  the  peculi^ 
drcnmBtancea  of  each  particular  case,  which  cannot  be  ascertained 
by  computation  or  calculation,  as  damage  for  not  using  a  farm  in 
a  workmanlike  manner,  for  not  building  a  boose  in  a  good  and 
sufficient  manner,  on  warranty  in  the  sale  of  a  horse,  for  not  sldU- 
fally  amputating  a  limb,  and  other  cases  of  like  character."  (y) 
In  Blinois,  however,  unliquidated  damages  arising  out  of  contract, 
express  or  implied,  may  be  set  off  in  actions  ex  oon^ttctu,  unless 
they  are  totally  disconnected  with  the  plaintiff's  cause  of  action,  (z) 

The  same  reasons  which  operated  to  introduce  the  original  doc- 
. trine  of  set-off,  have  tended  to  enlarge  it ;  and  the  severity  of  the 
statute  has  introdoced  the  practice  of  BecoupTnent.  Kecoup- 
ment,  or  as  it  was  originally  called,  Beconper,  is  a  very  ancient 
term  of  our  law ;  bnt  had  at  one  period  faUen  into  considerable 
disuse.  It  has  been  recently  revived  in  this  country,  with,  how- 
ever, a  material  modification  of  ita  meaning.  As  &r  back  as  the 
reign  of  Henry  VilL  (as)  we  find  it  lud  down,   "  If  a  man  dis- 

fx)  BstU  w.   ItdltoB,  IS  Wtnd.,  ISfl ;  M  Bntti  >.  Conini,  IS  Wend.,  189. 

HoDonmld V.  Veihon,  S  Omm,  140;  Hiok  (*)  SBrgeantv.  Kellogg,  B  Simmon,  SIS; 

v.Stxeorr,i8trg.*R.,t*9;  lOS.iR,  KaakukU  Bridge  Co.  v.  atuumoa,  1  Oil- 

14;  U.  &  «.  RoblaoD,  9  PtL,  SSG;  U.  &  man,  IS. 

V.  Bnubanan,  B  Houard,  8S ;  Howlet  e.  (u)  Dyer's  Seporti,  S,  b. 
Strioklftnd.  Oom.,  H :  Freenuui  v.  Hyatt, 
1  W.  Blatk..  S84.       ^ 


(1)  A  Baroty  cumot,  In  >d  artton  aguiiBt  bim  bj  the  creditor  of  hit  principal, 
rHodp  or  Mt  (dF  a  «Iftim  to  damages  in  faror  of  his  princtpal  agalnit  tbe  creditor, 
ftlthongb  Kieh  elaira  might  be  s  defeoM  in  as  action  ogftliut  tbe  pritwpaL  I«  Farge 
«.  HalMf,  4  Ai^Mt*  Pr.  Jt.  tVl. 
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seiae  me  of  land,  ont  of  which  a  rent  charge  is  issnant  which  has 
been  in  arrear  for  Beveral  ^ears,  and  the  disBeisor  pay  it,  if 
[429]  the  disseisee  recover  in  an  aseize,  the  rent  that  the  diaseiaor 
has  paid  shall  be  recouped  in  damages."  Lord  Coke  ^so 
says,  (a)  "If  a  man  makes  a  lease  for  life  rendering  rent,  or  if 
there  be  lord  and  tenant  by  fealty  and  rent,  and  the  rent  is  be- 
hind two  years,  and  afterward  the  leesor,  or  die  lord,  disBeiees  the 
terre-tenant,  and  afterwards  the  tenant  recovers  ogunst  him  in  an 
assize,  and  the  rent  which  incorred  during  the  dieaeisin  is  reeoi^ted 
in  damages,  yet  the  lord  or  lessor-  shall  recover  in  the  assize  the 
arrearages  before  the  disseisin,  and  the  bar  of  the  later  years  is  no 
bar  of  the  arrearages  before."  And  bo  he  again  says,  (ft)  "  And 
ae  to  the  case  of  recmiper  in  damages  in  the  case  of  rent  service, 
charge,  or  seek,  it  was  resolved  that  the  reason  of  the  reconper  in 
snch  case  is,  becanse  otherwise,  when  the  disaeiBoe  r&^nters,  the 
arrearages  of  the  rent  service,  charge,  or  seek  wonld  be  revived ; 
and  therefore  to  avoid  circnity  of  action — and  circwi^u  est  emtdn- 
duSf  et  horn  judicit  eat  litet  dirimere,  ne  Us  ex  Ute  oriaiiur — ^the 
arrearages  dnring  the  disseiEin  shall  be  recouped  in  damages."  (c) 
So,  again,  [d)  where  an  appeal  of  maihem  was  bronght,  and  for 
the  defense  it  was  nrged  that  the  plaintiff  had  recovered  in  a  pre- 
vious action  of  trespass  in  aseanlt  and  battery,  and  it  was  held  a 
good  bar,  it  is  cited  in  the  index  as  a  case  "  where  recot^er  of 
damages  shall  lie,  becanse  the  plaintiff  recovered  in  another 
action  before."  (e)  And  again  {/)  if  the  feoffee  or  lessee  of  the 
second  disseisor  bowb  the  land,  or  cnts  down  trees  or  grass,  &c., 
and  carries  away,  yet  after  the  regresB  of  the  disseisee,  he  may 
take  as  well  the  com  as  the  trees,  &c.,  to  what  place  soever 
they  are  carried ;  and  if  the  dieseiBee  takes  them,  tiiey  shall  be 
reeot^ted  in  damages  against  the  disseisor,  (g) 

i^«  Com,  Bep„  Pttrt  111,  05.  -wVa  be  found  rafetni  to  in  iU»  (Cool- 

>)  Coaltei'a  Cue,  R«p.,  Put  v.,  8,  81.  tor**)  cue,  ohi«af  fttnuthe  YMrBooki; 

{e)  And  In  tbis  case  it  wu  held,  Uist  See  also,  as  to  Eecoapn,  a   not«  to  die 

an  executor  of  hU  ovm  vrong  could  aot  csu  of  luel j  b.  Qrew,  6  J^n.  i  Jfait.,  447. 

r««onpe  or  retain  ont  of  good*  in  hli  own  8S  £.  C  L.  B.,  440. 

bands  the  stnonnt  of  a  debt  due  him  by  .  r.  -^    .  ^,     ._    , 

the  decedent      In  the  ease,  hoveTer, 

above  cited  thnn  Dyer,  It  was  held  that 

ezeeuton  might  pay  the  delila  of  the  coveiv. 

testitcr  out  of  tbeir  own  moDey,  end  re-  (/)  Rithard  lilford'i  caee.  Part  XL, 

tain  «o  much  of  the  effeeti  of  the  testa-  el  and  Bi. 

tor  aa  would  be  neceuary  to  flati^  them;  (g)  And  io  the  same  aense  the  mioim 

and  thla  va«  betd  good   ander  t,  plea  of  of  the  civil  lav  is  apjjiied :  nemo  loeupU- 

pitnt  tubniniMtrttttnatt.  tior  fanendut  ant  ez  aliaia  jaelvra.    So 

Other  ewes  of  reoonper  or  retention  flrotius,  -Jtintu  avltm  jmt  haitn  « 


a 
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lit  thiB  same  sense  the  phrase  is  need  in  a  modem  Eng-  [430] 
liah  case,  where  (A)  suit  was  bronght  upon  a  policy  on  the 
life  of  Mr.  Pitt  '  The  plwntiffs  had  been  cMxUtore  of  Mr.  Pitt, 
and  insured  his  life  for  their  own  protection.  After  his  death, 
however,  the  debt  was  paid  by  his  executors  out  of  moneys  voted 
by  Parliament  to  relieve  his  estate,  and  it  was  held  that  the  plain- 
tiffs could  not  recover,  having  received  no  damage ;  and  in  the 
case  next  cited.  Lord  £llenboroiigh  likened  this  to  a  case  of 
reconpment  {i) 

80  where  an  action  (J)  was  broaght  on  a  policy  of  insurance 
to  Koseia,  with  a  provision  that  if  the  cargo  were  denied  permie- 
sion  to  be  landed,  the  master  should,  on  his  return,  receive  in 
London,  £2,500  ;  the  outward  cargo  was  denied  landing,  but  the 
master,  instead  of  returning  direct,  went  by  Stockholm  and  earned 
freight.  The  pimntiff  claimed  to  recover  the  £2,500 ;  bat  it  was 
held  that  the  freight  earned  was  to  be  recouped;  and  tlie  prin- 
ciple of  this  case  has  been  recognized  in  this  country,  {k) 

Again,  in  a  case  of  asBompsit  by  mi<Terwritere  {£)  on  freight, 
after  abandonment  and  payment  of  total  loss,  to  recover  freight 
earned  i^ter  the  abandonment,  it  was  insisted  by  counsel  argu- 
endo, that  whether  entitled  nnder  the  abandonment  or  not,  the 
plaintiff  ou^t  to  have  his  damages  recouped  pro  tanto,  out  of 
the  freight  earned  by  the  defendants  on  the  homewu^l  voy- 
age, (m) 


prut  rti  /raettit  nml,  riw  illi  peretpti 
Hint  tivi  ntm,  ri  tamen  iptt  tot  pfretptuna 
fverat,  dedutlit  impeniue  quibut  rtt  nu- 
lior/acia  ut  out  qua  adfrtieluipercipien- 
iatfittramt  neeatanm,  ex  ngvfa  qua 


civiLi  g  4.  Bntherforth'a  I^BtitIlU^ 
Book  L,  dup.  17. 

(A)  Oodaall  ir.  Boldero,  9  Eaa.  72. 
6m  thk  osM  cited  with  approbation  in 
tha  Court  of  Errors  In  New  York,  Tyler 
*.  ..Etna  Fire  Iiu.  Co.,  IS  Wend.,  SSO.  It 
bS8  been  OTerniled  in  GngUnd.  See 
Dalbj  V.  India  and  London  Life  Ana- 
nnce  Company,  Ifi  O.  B.  (S  /.  ScoU),  p. 
SBC,  and  tuprap,  £T1,  on  the  ground  that 
a  Contract  of  LueAiaanuiaeiB  not  a  Con- 
tract of  /wfanoify. 

(0  Mr.  EUli  aajrB(lDttiraDee,  ISe}.  that 
notwithstanding  thli  decision,  the  office 
p^d  the  amount  before  leaving  cotirL  It 


of  the< 

(;■)  PnUen  v.  Staniforth.  1 1  Ea*t,  BBa 

(It)  Heckiher  tr.  M-Crea,  M  Wtnd..  804. 
See  alao,  Coetigan  v.  Uohawk  and  Hud- 
son R.  R,  Co.,  8  Jhnio,  6ia 

(0  Barclay  «.  Stirling,  sM.di  8tl,6 
and  10. 

(m)  See  also,  Bichsrdson  arguendo,  in 
Williams  V.  London  Ass.  Co.,  1  if  <£  8tl.. 
SIS  and  S2S.  And  snch  is  the  definition 
given  of  the  word  In  the  Iicxloons ;  "Re- 
coupe,"  lays  Jaoob«{in  Voc),  "from  the 
I^enoh  tUeouper,  significe  the  keeping 
back  or  stopping  something  which  is  due, 
and  Id  our  law  we  use  it  for  defavik  or 
ditcouKL"  Tlic  term  dtfmUk  is  obsolete. 
and  is  only  known  now  through  the  aab- 
stanUve  de/aicatian,  used  in  promissory 
notea  in  PcDnsylTania  io  ugnify  deduc- 
tion ;  and  discount  has  become  appropri- 
ated almost  eicludtely  to  banking  ope- 
rations. 
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[431]        Thtu,  it  ia  evident  that  recoup«r  or  recoupment,  in  its 
original  sense,  vas  a  mere  right  of  deduction  from  the 
amount  of  the  plaintifTs  recovery,  on  the  grouid  that  hia  damages 
were.not  really  as  high  as  he  alleged,  (n) 

Bat  this  is  not  the  sense  in  which  the  phrase  has  hoen  lately 
used  with  ns  in  this  cotmtry.  In  Mr.  Barbonr's  valuable  compila- 
tion on  the  law  of  Set-off,  he  says,  p.  26,  "  Before  entering  opon 
the  subject  of  set-off  more  rninately,  it  will  be  proper  to  notice  a 
species  of  defense  somewhat  analogous  to  it  in  character,  which  a 
defendant  is  in  some  cases  allowed  to  make,  and  which  is  called 
reooupmerU.  This  is  where  the  defense  is  not  presented  as  a 
matter  of  s^-off  arinng  on  an  independent  contract,  bat  for  the 
purpose  of  reducing  the  plaintiff's  damages,  for  the  reason  that  he 
himself  has  not  complied  with  the  crosfr-obligations  arising  onder 
the  same  contract  Thug,  in  an  action  to  recover  compensation 
for  services  rendered,  the  employer  is  entitled  to  show  by  way  ctf 
reooupment  of  damages,  loss  sustained  by  him  through  the  neg- 
ligence of  the  person  employed ;  and  so  in  regard  to  a  breach  of 
warranty.'*  Mr.  Barbour  is  nnqoeationably  right  in  the  flict  he 
states,  that  recoupmmt  is  dins  need  ;  bnt  it  is  equally  certain  that 
this  is  ian  entirely  new  application  of  the  word,  and  that  while  it 
originally  merely  implied  a  deduction  fi-om  the  plaintiff's  demand, 
arising  from  payment  in  whole  or  In  part,  or  from  recovery,  or 
some  analogous  fact,  it  is  now  understood  to  embrace  connteiv 
claims  of  the  defendant,  and  to  be,  in  short,  a  kind  of  irregular  and 
nnliquidated  set-off,  which  has  crept  in  notwithstanding  the 
rigorous  terms  of  the  statute.  (1)  It  is  always  desirable  to  use 
technical  terms  in  their  strict  signification;  but  leaving  this  to 
those  who  alone  are  competent  to  set  us  right  in  the  matter,  I 
propose  now  to  consider  the  law  of  recoupment  in  its  broader, 
and,  as  I  must  think,  less  correct  interpretation.  (2)  It  will  be 
better  nnderstood  from  a  careful  examination  of  the  cases. 

(n)  And  (o,  too,  It  fti^Man  from  Ymer's      nnder  tL«  h««d  of  DiMoant ;  PI  S,  4,  9 
Abridgment,  where  ytiiona  uus  of  the      and  10. 
term  La  it*  ftneient  leue,  will  ba  found 


<I)  CompBTa  Buber  «.  Chapta,  28  Vt,  41S. 

(3)  Reeoupmeot  wiU  b«  allowed  whenever  an  actloD  ft 
buned.  In  order  to  avcdd  cireaity  of  action,  the  eourta  will  faror  reeonpment. 
Hoiuton  «.  Youiig,  1  /nd,  800.  Bat  ih«  right  odIj  exiata  where  a  croM-ao^on  conld 
be  nudntunecL    Clark  *.  Wildiidge,  G  Ib^  ITS.     Aod  defendant  may  elect  batwcen 
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It  was  originally  held  in  England,  tliat  in  actions  for 
work  and  labor,  negligence  or  badness  oif  materiala  consti-  [4S2] 
tated  no  defense  to  an  action  for  the  Btipnlated  snm;  that 
the  plaintiff  wae  entitled  to  hie  contract  price,  and  that  the  de- 
fendant must  resort  to  his  cross-action  for  the  damages  reenlting 
from  the  negligence,  (o)    Bnt  this  law  was  very  soon  overmled. 

In  an  action  of  assnnipsit  for  work  and  labor,  (j>)  the  plaintiff, 
a  carpenter,. had  been  employed  by  the  defendant,  a  fanner,  to  do 
some  work  to  his  farm  bnildings ;  no  particular  snm  bad  been 
agreed  on.  Tbe  defendant  offered  to  prove  that  the  work  had 
been  done  in  sn  improper  and  insufficient  manner.  To  which  it 
was  replied  on  behalf  of  the  plaintiff,  that  this  was  no  answer  to 
the  present  action,  but  the  subject  of  a  cross-suit ;.  and  at  nisi 
prins  it  waa  so  mled,  and  the  plaintiff  had  a  verdict  for  his  full 
demand.  Bat  on  motion  for  a  new  trial,  this  was  held  wrong ; 
and  Lord  Ellenboroogh,  O.  J.,  said, — 

"  Where  a  tptcijte  sum  has  been  agreed  to  to  be  paid  by  the  defendant,  the 
plairtiCT  may  have  some  ground  to  complain  of  surprise,  if  eridenee  be  admitted 
to  show  the  worit  and  materials  provided  were  not  w<wtii  bo  much  aa  was  oon- 
tractod  to  be  pud,  becaoae  be  ma^  only  come  prepared  to  prove  the  agreement 
for  the  spedfled  sum  and  the  work  done,  unless  notice  be  given  to  him  that  the 
payment  ia  dispoted  on  the  ground  of  the  inadequacy  of  the  work  done.  But 
where  a  plaintiff  comes  into  court  upon  a  quantum  meruit,  he  must  come  pre- 

(o)  Brown  «.  Daris;  Dufflt  f.  Jamea  (p)  Bwten  v.   Butter,   1   Eatt,    ili, 

Connack  ■.  QiUUi  and  Morgan  «.  Rich-      (1S06).  and  4S(. 
ardMD.  cited  to  Baften*.  Better,  7  £m(. 


reeonpment  and  a  eroN  action.  Rankin  t.  Haiper,  4  7&,  S8G;  U«Einney  *.  Springer, 
8  lb.,  B9 ;  Epperly  «.  Bailey,  g  lb.,  1i.  Where  ilie  plalnUff,  In  an  aetJon  of  right, 
waive*  all  but  nominal  damsges,  the  defendant  mnnot  Introdace  evidence  of  a  eetAiff 
for  faDprovementa.     Daniel*  v.  Bate*,  3  0rniw'(/awa),  IS1. 

A  breach  by  the  plaintiff  of  the  contract  ned  npon,  dnee  action  brought,  cannot 
be  pleaded  or  given  In  evidence  in  reducUun  of  damage*,  to  avoid  circi^ty  of  acUon. 
Bartlette.  Holmes,  SO  fny.  £.  iS.,in;  B.  a,  IR  0.  A,  6B0;  IT  Ar.,  808. 

The  pendency  of  another  action,  in  favor  of  the  defendant  against  the  plaintiff, 
for  the  recovery  of  damages  for  breach  of  contract,  will  not  prevent  a  reconpment 
of  the  iame  damagei  by  way  of  defense  to  a  subseqaent  action,  biooght  by  the  pon- 
tiff against  ench  defendant,  npon  Uie  mm«  contract.  Naylor  «.  Bchenok,  S  S,  D. 
Smilh'iiy.  T.)  a  P.  S..  186. 

Al  to  the  elements  which  arc  permitted  to  enter  into  Q>e  computation  of  damagei 
by  way  of  recoupment,  in  reduction  of  pluntilTs  recovery,  *ee  Pettee  et  'Die  Tennes- 
see Hann&etnring  Co.,  1  Simd  (Tfcfin.),  881. 
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pared  to  show  that  the  work  done  wu  worth  to  much,  uid  UicMfon  there  cftn 
be  no  injnatice  in  sulfeiing  the  defenee  to  be  entered  into,  eres  without  notioe-" 
Lewrenee,  J.,  nid,  "  If  erea  &  »pB«\fie  iwn  had  been  agreed  to  be  paid,  and 
Dotice  giTon,  then  the  defendant  ahonld  be  let  into  the  defense.  For  after  all, 
conddering  the  matter  turlj,  if  the  work  stipulated  for  at  a  certain  price  were 
not  property  esecnted,  the  plaintiff  would  not  have  done  that  which  heeagaged 
to  do,  the  doing  which  would  be  the  consideration  of  the  defeodant'e  promise  to 
pay,  and  the  foundation  on  which  hie  claim  to  the  price  stipulated  fw  would 
reft ;  and  therefore,  eqiecdally  if  he  should  hare  notice  Ihat  the  defaidant  m- 
aigts  payment  on  that  ground,  be  ought  to  come  prepared  with  proof  that  the 
work  was  executed  properly;"  and  the  rule  for  a  new  trial  was  made  absolute. 

Shortly  afterwards,  in  an  action  (g)  of  aesompsit  for  work  and 
lalrar,  plea  non-assnmpsit,  the  defendant  showed  that  the  work, 
(the  rehnilding  the  front  of  a  honee)  was  ill  done ;  to  which 
[433]  it  was  inBieted  that  the  only  remedy  was  by  cross-action. 
Bat  Lord  Ellenborongh  said,  "The  plaintiff  is  to  recover 
what  he  deserves.  *  *  I  have  had  a  conference  with  the 
judges;  and  I  consider  this  as  the  correct  mle,  that  if  there  has 
heen  no  beneficial  service,  there  Bhail  be  no  pay ;  bnt  if  some 
benefit  has  been  derived,  though  not  to  the  extent  expected,  this 
shall  go  to  the  amount  of  the  plaiutifiTe  demand,  leaving  the  de- 
fendant to  hie  action  for  negligence ;"  and  there  was  a  .verdict  for 
defendant. 

Again,  (r)  where  the  plaintiff  declared  on  a  contract  by  which 
the  defendants  were  to  furnish  beer  to  be  shipped  for  Gibraltar, 
and  alleged  by  way  of  breach,  that  the  beer  was  bad  and  wholly 
unfit  for  shipment,  it  appeared  that  the  defendants  had  previously 
paid  the  plaintifis  for  the  price  of  the  beer,  in  a  suit  in  which 
judgment  had  been  allowed  to  go  by  default.  Lord  Ellenborongh 
said,  "  It  appears  to  me  that  you  should  have  made  your  defense 
,  to  the  original  action,  and  given  in  evidence  the  bad  quality  of 
the  article  eupphed  either  as  an  answer  to  the  whole  demand,  or 
in  abatement  of  the  damages.  There  was  formerly  an  oppor- 
tanity  to  do  final  justice  between  the  .parties,  and  why  ahonld 
there  now  he  a  second  litigation  V  («) 

(o)  Famiworth  «.  Garrard,  I  Gatp., 

£8(1807).  — -  -    -  --  -  . -,_ 

[t)  TMtur  r.  Samnda  el  al.,1  Camp.,  J.,  held  that  the  defendaatwaa  boond  to 

190  (IBOS).  pey  tba  bill,  and  brins  hii  acUon  for  the 

ft)  The  eauae  was  allowed  to  go  on,  a^eit;  bat  on  a  moUoo  for  a  Dew  trial, 

bnt  turned  on  another  point.     In  Levii  the  court  bald,  "  that  it  was  clearly  a 

*,  Cosgnve,  S  Tannt,  S  (1809),  the  in-  fraud  ;  and  bb  a  man  cannot  recover  the 

gredient  of  fnnd  was  Eoperadded.     It  price  of  goods  sold  under  a  fraud,  the 

wai  a  snit  brought  on  a  check  fur  £1B,  rule  for  a  new  trial  ihoold  be  made  ab- 

wbich  had  been  given  for  a  hone  war-  solute.' 
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A  ctiBtinctioii  TAB  origiiially  taken  in  England  betwera  actions  • 
brought  for  the  original  contract  price,  and  suits  fotmded  on  a 
bill  and  note  ^vea  for  the  price,  as  we  have  seen  above  in  Basten 
V.  Butter.  So  in  two  cases  at  nisi  prinB,  (Q  Lord  Ellenborongh 
revised  to  admit  evidence  in  actions  on  bills  of  exchange  to  Bho^ 
that  the  consideration  had  partiallj  failed,  the  provisions  for 
which  the  bills  were  given  being  very  inferior  to  what  they 
shoold  have  been.  In  the  latter  case,  he  eaid,  "A  bill  of  ex- 
change cannot  be  accepted  on  a  qnantnm  uteroit.  There  is  a 
difference  between  want  of  consideration,  and  failure  of  con- 
sideration. The  former  may  be  fpven  in  evidence  to 
reduce  the  damages;  the  latter  cannot,  but  furnishes  a  [434] 
distinct  and  independent  cause  of  action ;"  and  he  cited 
with  approbation,  the  opinion  of  Hr.  Justice  Denison,  in  Bobin- 
son  V.  Bland :  (u)  "There  is  a  distinction  between  the  contract 
and  the  security.  If  part  of  the  contract  ariaes  on  a  good  consid- 
eration, and  part  on  a  bad  one,  it  is  divisible.  But  it  is  other- 
wise as  to  the  security,  that  being  entire."  This  distinction, 
however,  we  shall  ^ee  has  been  disregarded  in  the  State  of  New 
York. 

In  other  respects,  also,  the  earlier  English  decisions  were  in- 
harmonious. In  an  action  («)  brought  to  recover  the  amount  of  a 
surgeon's  bill,  Lord  Kenyon  permitted  the  defendant  to  give  evi- 
demse  ci  nnskUlfol  treatment  of  him  by  the  plaintiff,  taking  the 
distinction  between  a  demand  for  skill,  where  the  q^uestion  might 
be  whether  the  plaintiff  was  entitled  to  any  thing  or  nothing ; 
and  where  the  action  was  for  goods  sold  and  delivered,  or  other 
certMn  thing  of  value,  not  depending  on  skill ;  and  considering 
the  ease  before  him  as  a  mixed  question,  where  the  demand  was 
in  part  for  skill  and  part  for  medicine. 

But  the  Oonrt  of  Common  Pleas  held,  (w)  that  in  an  action 
on  an  attorney's  bill,  negUgence  could  not  be  set  up  as  a  defense, 
unless  possibly  it  was  such  as  to  deprive  the  def^dant  of  all  pos- 
sible benefit  llie  negligence  consisted  in  neglecting  to  oppose 
the  justification  of  b^l.  The  bail  had  been  proceeded  against, 
but  fruitlessly.    Sir  James  Mansfield,  C.  J.,  said, — 

"Id  declaring  that  the  plaintiff  ia  entitled  to  recover,  I  do  not  go  the  length 

(«)  Daffit  V.  Jama,  idted  in  Buten  v. 
Batt«r,  7  Eatt,  479  (1768). 

{■)  Templer  «.  MoLaohUn,  0  Sm.  (t 
Ptill.,  186  (1808). 


Digitized  .yCOOgle 


456  BET-OFF    AfiD    KBCOTJmSNT.  [CHAP.  XVn. 

of  Bkjiog  that  in  do  cam  of  this  kind  cui  negligeDce  Id  tbe  par^  maog  be  saed 
a>  a  defoDM  to  the  Mtion ;  tboogfa  I  tlBok  it  can  only  be  and  wbMi  tlie  oegli- 
gence  has  been  Buob,  Uutt  the  party  for  whom  the  work  was  done  bMB  thereby 
lost  all  poenbility  of  benefit  from  gach  work.  That  cannot  be  said  in  the 
present  case."    And  final  judgment  was  given  for  tbe  plaintiS 

In  this  country,  the  subject  has  been  initdi  conBidered,  and 
mainly  with  reference  to  three  pointe :  vhere  the  defense  is  mere 
failure  of  coneideration ;  where  it  reaches  a  charge  of  frsad ; 
and  where  notice  of  the  proposed  d^ense  wiU  be  req^aired. 
In  New  York,  the  qneetion  seeme  first  to  have  been  agitated 
in  a  case  (x)  where  the  plaintiff  below,  BcriTen,  sued  the 
[435]  defendant  Jones,  in  a  justice's  conrt,  in  an  a<^OD  of  deceit 
and  warranty  on  the  sale  of  the  art  of  numnfactnring  pot- 
adies  in  a  new  and  improved  mode.  The  defendant  offered  in 
evidence  a  fonner  judgment^)  rendered  in  a  suit  by  Jones 
against  Scriven,  on  a  note  pven  by  Scriven  for  the  art  of  making 
potashes  in  qneetion  ;  and  where,  after  evidence  on  the  point  as 
to  the  value  of  the  patent,  judgment  was  given  fbr  Jones  on  the 
note.  On  thk  proof  of  the  judgment  in  the  former  suit,  the  de- 
fendant below  moved  for  a  nonsuit,  which  was  overruled,  and  a 
verdict  found  for  the  plaintiff.  This  judgment  being  brought  up 
by  eertiorari  to  the  Supreme  Court,  wa«  revereed,  on  the  ground 
that  the  very  question  between  the  parties,  viz.  the  value  of  the 
patent,  was  decided  in  the  first  suit ;  and  the  court  by  implication 
held,  that  in  the  first  gnit  on  the  note,  the  eviiienoe  to  show  tbe 
want  of  coDsideratioti  was  admiesible. 

Again,  {z)  where  the  same  question  that  had  been  agitated  in 
Templer  v.  H'Lachlau,  came  up  before  the  Supreme  Oonrt  of 
New  Yoi^,  the  testimony  showing  the  negligence  of  the  plaintiff, 
as  attorney,  was  admitted  in  the  Common  Fleas,  and  a  verdict 
found  and  judgment  rendered  for  the  defendant.  When  the  case 
came  up  on  error,  the  conrt  expressed  doubts  as  to  the  general 
rule,  but  thought  the  judgment  below  should  be  reversed  on 
another  groaud,  that  of  want  of  notice.  They  said,  "  Hie  defend- 
ant neither  pleaded  nor  gave  notice  of  this  defense ;  and  it  must 
have  been  a  complete  surpHse  upon  the  plaintiff,  as  he  cannot  be 
presumed  to  have  come  prepared  to  meet  it  at  the  trial."  {a) 

Ix)  loot*  V.  Scriven.  B  J.  R.,  SSS.  (t)  Ronyan  v.  Klchol*,  11  J.  R.,  646. 

(y)  The  text  oiet  the  word  "trial,"  (a)  InHoppingv.  Qnin  (ISITnKJ:,  filT), 

but  the  mai^nat  not«  h»  the   worda  It  wu  held,  without  any  reference  to  the 

"trial  and  Judgment,"  and  bo  it  should  qneatioQ  of  notice  attached  l«  the  plea, 

evidentiy  be.  Uiat  an  attorney  eoold  not  reoover  m  an 
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Where  (5)  smt  was  brought  oq  two  notes  given  for  the  pur- 
chase monej  of  land  conveyed  with  warranty,  bat  the  title  to 
which  had  proved  bad,  the  court  held  that  the  coneider»> 
tion  had  totally  failed,  and  that  this  was  a  good  defense  to  [436  ] 
the  snit.  The  qnestion  came  ap  again  in  a  case  which 
reeemhied  Lewis  v.  Coegrave,  in  bo  &r  as  it  involved  a  fraud,  (c) 
It  was  an  action  of  aBsnmpait  for  the  price  of  a  mare,  represented 
by  the  plaintiff  to  be  sonnd,  bat  which,  the  defendant  offered  to 
prove,  he  knew  to  be  diseased.  The  defendant  gave  notice  of 
the  defense,  bat  the  Common  Pleas  rejected  the  evidence,  and 
the  plaintiff  had  jadgment.  The  Snpreme  Court,  however,  held 
the  defense  improperly  excluded : —  ^ 

"  The  defendut  below  sppriMd  tlw  pkintiff  of  hie  intention  to  relj  for  hia 
defense  at  the  trial  upon  tiiejravd;  uid  the  eatablished  rule  aonr  appears  to  be 
that,  in  cases  like  the  present,  fraud  may  be  giren  in  evidence  as  a  defense,  and 
will  be  an  answer  to  the  whole  demand,  or  in  abatement  of  the  dam^ea,  accord* 
ing  to  the  circumstances  of  the  case.  This  is  the  line,  as  well  as  a  statutory' 
ral^  and  well  calculated  to  do  full  and  complete  Justice  between  the  parties, 
BMMt  ezpedltionsl;  and  Isast  expensirdj." 


And  the  judgment  was  reversed,  (d) 


aoUon  of  awmnpdt  for  hIa  fees,  when  the 
Bult  which  he  bad  beeo  retained  to  bring 
had  been  lo  ncgUgenllv  numaged  that 
hi(  B«rviee«  were  worth  nothinK;  But 
in  The  People  m  r«J.  Fleming  ■.  Kligara 
C.  P.,  {IS  Wmdell,  346),  the  neeeulty  of 
notice  in  com  of  a  partial  fidlore  ofoon- 
■ideratdon  wae  inateted  on. 

(6)  Fritbee  «.  HoKis^e,  11  /.  £.,  GO, 


ii  overruled.   See,  also,  Lamenon  v 
Tin,  8  Barbour,  S.  0.  Ji.,  9. 

'  j  Beecker  and  BesckeT  t.  Vrooman, 


W  Be, 
IB  J.  R. 


808. 


(J)  Ho  again.  In  another  eaae  of  baud, 
aillv.  Rood.  IS  /  R.,  S30.  It  wbb  an 
action  of  aunmpeit  on  two  note*  girea 
in  paytnentforariieBringmMhlne.  The 
general  iuue  wai  pleaded.  The  defend- 
ant offered  to  prore  tliat  the  plaintiff 
falaely  repreaented  the  machine  to  be  of 
great  value,  when  in  &at  it  wee  worth 
nothing,  and  bIk  a  broach  of  warrantj 
as  to  the  Tslue  and  ndlltj  of  the  machine. 
Mr.  J.  Spencer,  before  whom  the  caiwe 
wa*  tried,  eiclnded  the  evidence,  on  the 
ground  that  neither  ftaad  nor  breach  of 
warranty,  although  they  went  to  take 


away  the  whole  eaiue  of  action,  eonld  be 

E'ven  in  evldenoe  under  the  general 
tne  of  non^aHumpeit,  without  notie*. 
Verdict  for  the  plnintiffe.  On  motion  for 
a  new  trial,  the  conrt  held  Che  evidenea 
improperly   excluded,  and  a  new  trial 

In^i  V.  Bannirter,  8  Ow.,  81,  the 
qneetloD  as  to  ths.ad[aladbiUty  of  proof 
of  a  partial  failure  of  conuderetion  wtth- 
ont  Mttd,  was  mooted,  but  not  dedded. 

ipeitoi 


note  was  given  for  a  ohureh-bell  pui^ 
ehaeed  of  t£e  plainti&,  which  they  eove. 
nanted  in  writing  not  to  ereck  for  one 
year,  and  to  re-east  it  If  it  ebould  crabk 
In  that  lime  i  that  it  did  crack  within 
the  year,  and  that  the  jdaintiffs  had  not 
re.eaet  It,  having  removed,  and  the 
defondant  not  being  able  to  find  them. 
The  plaintiffB  objected  to  the  evidence, 
on  the  ground  that  no  notice  accom- 
panied the  plea,  and  it  waa  ezclnded.  A 
verdict  was  fonnd  Us  the  plalnti^,  enb- 
Ject  to  the  opinion  of  the  court  The 
aupreme  Court  held  the  evidence  of  a 
refueal  to  re-caat  the  bell  inlufficient,  and 
on  thi«  ground  gave  Judgment  for  the 
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[437  ]  So,  again,  in  a  case  of  fraud,  (e)  It  via  an  action  of 
HeaampBit  on  a  promieaory  note.  Flea,  the  general  issue. 
The  defendants  proved  that  the  note  was  given  for  the  price  of  a 
mare  sold  them  by  the  plaintifi',  and  that  the  plaintiff  was  gnil^ 
of  deceit,  falsely  representing  her  to  be  sound,  when  in  fact  she 
had  a  disease  of  which  she  afterwards  died.  The  judge  received 
die  testimoaj,  deciding  that  if  the  mare  vkm  enUrdjf  wtMouf 
valu«,  the  evidence  was  admisrible,  but  if  she  was  of  some  value, 
the  evidence  was  not  proper ;  and  die  qoestion  of  valne  he  sub- 
mitted  to  the  jury.  Hie  jury  found  for  the  pluntiff  the  amount 
of  the  note.  Hie  Snpreme  Court  opon  the  argnmmt  of  ezcep- 
tions  to  the  chai^,  held  that  the  defeadants  could  not  say  that 
the  horse  was  valueless,  nor  treat  the  sale  ae  void,  because  thej 
had  retained  the  property ;  that  in  order  to  put  themselves  in  a 
aitnatioa  to  do  that,  they  should  have  returned  the  mare  when 
they  discovered  the  falsity  of  the  representation ;  and  a  new  trial 
was  denied.  (1) 

Again,  where  Button  sued  Grant,  (/)  for  not  doing  work,  as 
a  carpenter,  in  s  workmanlike  manner.  The  defendant  pleaded 
the  general  issue,  and  a  former  action  by  him  as  plaintiff,  for  his 

pkiatiflk,  sod  in  glvliig  Judgment  i^d,  of  contlderadon  migbt  alw  l>«  *  defenM 

"  It  uemi  that  if  the  nnaonndness  of  an  ia  mitigation,  attlaiigkthtrtbt  no  fiaud." 

article  merely  prodnced  a  partial  dimtno-  Bat  the  point  mi  left  nndecidedT 

tioD  of  TBlae,  It  may  be  ihown  in  mid-  (<)  Barton  •.  Stewart,   >  WenJ.,  ISA 

gation  of  damages  providad   thtrt  »u  QSl>k  ^oi  Spalding  v.  Yanderoook,  9 

a  frawdfdtnl  mirr«prttittalion.     If  tlie  W*iid,  4S1. 

E'aictiffB  had  refoaed  to  cast  the  bell,  I  (/)  Qrant  «.  Button,  14  /.  &,  911. 
dine  to  think  th»t  the  partial  fallnre 


(1)  Is  Ml  aetloii  bnnght  upon  promiaaoij  notee,  the  Aondden^n  of  irUob  was 
work  and  labor  done  by  the  plaintiff  for  the  defendanto,  the  defeow  wai  that  whil« 
the  plaintiff  wu  In  the  employ  of  the  defendants,  as  th^  aerrant,  they  wer«  poa- 
ae«ed  of  diawinga,  plana,  models,  and  patt«rna  of  atMm  engines,  Ae.,  vldcb  had 
names,  nnmber^  and  marks  iasarlbed  on  them,  to  as  to  identify  then  ;  and  that  the 
p]«iatiff,  coDtrory  to  hUdnty  as  Bu«h  servant,  destroyed  the  drawings  and  plana,and 
obliterated  the  names,  nnmbers,  and  marks,  of  the  plans,  models,  and  patt«n>e. 
Htid,  that  the  defendants  might  give  evidence  of  sneh  wroogfol  a«ts  of  the  plaintiff, 
for  the  purpose  of  redncing  the  amonnt  of  the  re«aviry ;  it  not  a{^>earing  that  the 
damages  mstaiaed  by  the  defendants,  by  means  of  such  acts,  irere  known  to  thvm  or 
were  taken  into  the  acoonnt  on  liquidating  the  amonnt  due  to  the  plaintiff  and  giving 
the  notes  therafbr.  Tba  damages  to  be  allowed  In  tooh  a  ease,  by  way  of  reeoup- 
DMot,  being  only  snch  as  arise  &ou  breach  of  the  plaintiff*!  oontraet,  the  deduotion 
most  be  limited  to  inch  damages,  and  nothing  can  be  allowed  on  accoont  of  the 
maliit  with  which  th*  wrongfal  acti  were  donc^  The  Allaire  Works  t.  Oolon,  10 
B»h.  (tr.  Y.),  66. 
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pay  for  die  same  vork.  It  was  proved  that  oa  the  fomter  action 
the  plaintiff  in  this  snit  offered  evidence  that  the  work  was  nnskill- 
foil;  done,  bat  that  the  justice  excluded  the  evidence,  and  gave 
judgment  for  the  then  plaintiff,  on  ihe  ground  that  the  defendant 
was  bonnd  by  his  bargain.  On  this  evidence  judgment  was  given 
by  the  justice  in  this  Buit  for  the  defendant  in  error  (the  plaintiff 
below,  Bntton).  Bat  on  csriwrari,  the  Sapreme  Court  said  that 
the  plaintiff  was  barred  by  the  former  judgment,  and  that  the 
jostice  erred  in  refuHing  to  admit  the  evidraice  in  the  former 
Boit:  (2)  and  the  judgment  was  reversed. 

Where  Clark,  (ff)  aa  administrator  of  A.  Clark,  sued  the  de< 
fendants  in  a  justice's  court  for  fees  due  the  intestate  as  attorney 
and  couueelor,  the  justice  nonsuited  -the  plaintiff,  and  he  appealed 
to  the  Common  Pleas.  The  intestate,  A.  Clark,  was  employed  to 
prosecute  two  suits,  in  which  judgment  was  ^ven  as  in  case 
of  nonsuit  for  not  proceeding  to  trifd.  The  defendants  [438] 
below  insisted  that  ^e  nonsuit  was  produced  by  the  neg- 
ligence of  the  intestate,  which  went  of  course  to  the  whole  cause 
of  action ;  bnt  the  Common  Pleag  decided  that  the  evidence  of 
negligence  conld  not  be  received  under  the  plea  of  the  general 
issue,  and  thereupon  gave  judgment  for  the  plaintiff  below.  On 
error,  the  Sapreme  Court  held  the  decision  erroneous  as  to  the 
evidence  of  negligence,  and  said,  "  That  under  the  plea  of  the 
general  issue  the  defendant  may  show  that  the  plaintiff  never 
had  any  cause  of  action ;  if  this  species  of  defense  goes  to  destroy 
the  plaintiff's  claim  entirely,  it  is  proper  under  the  general  issue ; 
if  merely  to  reduce  the  damages,  notice  should  be  given."  But, 
on  the  gronnd  that  the  plaintiff's  evidence  could  not  show  a  joint 
retuner  by  the  defendants,  the  judgment  was  reversed. 

In  an  action  (A)  of  assumpsit  on  a  promissory  note,  the  defend- 
ant pleaded  the  general  issue,  with  notice  that  the  consideration 
of  the  note  was  the  making  of  a  quantity  of  provision  barrels 

v.  Clark,  Adm'T  (A)  Spalding  *.  Tandereook,  1  Wtnd., 


(S)  In  a  eoutnot  for  fiuUbIng  a  bnOdlng,  a  party  nutalnlng  daoiage  bf  the  nae 
of  poor  matcriaU  and  workmanibip,  may  regoop  under  tke  general  iMne,  hj  vay 
of  rednoing  the  renovKij  under  the  qvantum  tiirrvit  or  valtbai  eonnta ;  the  damagea 
K>  reoonped,  to  be  deducted  from  the  value  of  the  labor  and  materiala  proportion- 
ately, ai  Szed  by  the  contract.  Hlfgini  •.  'Le«,  16  Itt.,  iVi.  To  a  like  effeet  U 
Bobinion  r.  Haee,  le  ^rt.,  n.    Bot  km  S  ffrMM  (/otfa),  SET. 
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nnder  sa  agreement  to  manafactiire  them  according  to  the  inspec- 
tion-law relatiTe  to  beef  and  pork,  and  that  a  portion  of  tiie  l>arrel8 
were  mannfactured  in  an  unskillfol  manner,  whereby  dunage 
had  accrued.  The  circuit  judge  excluded  the  evidence;  and  a 
verdict  was  given  for  the  plaintiff,  for  the  amount  claimed ;  but 
the  Supreme  Oourt  held  the  exclusion  improper,  and  a  new  trial 
was  ordered. 

Soon  after,  in  the  same  State,  the  sabject  we  are  now  consid- 
ering was  largely  discussed,  (i)  and  the  role  definitively  settled. 
The  plaintiff,  a  atove-dealer,  sued  the  defendant  for  the  piica 
of  a  patent  cooking-stove,  and  sundry  other  articles.  The  defend- 
ant gave  notice  with  his  plea,  that  he  would  prove  that  the 
plaintiff  warranted  the  stove  -to  draw  and  cook  well ;  that  it  did 
not  answer  the  warranty ;  that  he  had  offered  to  return  it ;  but 
that  the  plaintiff  refosed  to  take  it  back.  It  was  not  pretended 
that  there  was  any  fraud.  This  evidence  was  rejected,  on  the 
ground  that  unliquidated  damages  for  a  broach  of  warranty 
cannot  be  setnjff  (no  fraud  being  shown)  in  an  action  of  aeeumpeit. 
^e  jury  found  for  the  plaintiff  his  whole  demand.  Judgment, 
and  error.  It  was  contended  in  the  Supreme  Court, 
[439]  for  the  defendant  in  error,  that  a  partial  failnre  of'  consid- 
eration, unless  occasioned  iy  the  Jraud  of  the  plaintiff^ 
could  not  be  given  in  evidence  in  reduction  of  the  damages. 
But  Kr.  J.  Harcy,  in  delivering  the  opinion  of  the  court,  said 
(p.  493),— 

"  From  an  «x«miiuti(ni  of  the  easw,  I  im  utiifled  that  in  those  when  the 
dimag«s  arisiDg  from  a  bn»sh  irf  warrmntj  in  the  Bale  of  Guttata  hare  been 
allowed  to  be  givm  in  evidmoe  bj  the  defendant  to  reduce  the  amonnt  of 
neovery  below  the  atipnlated  price,  the  decisiona  of  tbe  court  hare  not  pro- 
ceeded OD  the  ground  that  the  eiprees  contracts  were  void  b;  reason  of  fraud ; 
and  that  tbe  recover;  wae  had  upon  a  qttantum  mtrait,  or  pianivm  vtiit&at, 
upon  implied  contracts,  but  upon  a  prindple  somewluit  different  fhnn  either  of 
(hose  adverted  to  in  this  case  hj  the  court  below — npon  a  ptindple  which  has 
of  late  jears  been  gainiog  &TOr  with  courts,  and  exteDdlng  the  range  of  its 
opetatjons.  Such  defense  is  permitted,  to  aToid  eireuity  ofaetiaA.  A  second 
litigation  on  tbe  same  matter  shoiild  not  be  tolerated  when  a  fair  opportunity 
can  be  afforded  by  the  flrat  to  do  final  and  complete  justice  to  the  parties.  If  a 
defense  resting  on  such  a  principle  is  allowed,  as  I  think  it  Is,  in  a  case  of  war~ 
ran^  malAJldt,  I  see  no  good  reason  for  not  allowing  it  in  a  case  of  warrant; 
handjldt.  The  effect  would  be  as  salutary,  and  the  incooTeiiienees  arigiog  there- 
from would  be  as  few,  in  the  one  ease  as  in  the  other.   The  diaduction  contended 

(t)  M'AUsteie.  Beab,  4  Fend,  48S,  and  Beab  «.  U'AlUter,  B  Wmi,  108,  In  Error. 
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fin-  on  the  pMi  of  tho  defendant  here  is  recognized,  I  Admit,  in  nuny  Gases,  uid 
some  of  high  lathtm^ ;  but  in  others,  tod  those  mostly  of  ■  m<u«  recent  dat«, 
it  seems  to  me  to  have  been  disregarded."  *  *  *  "I  sm  perwuded 
that  if  ire  should  circumscribe  the  operation  of  the  rule  in  the  manaer  con- 
tended for  bj  the  defendant  in  error  here,  we  should  limit  its  usefulDeas ;  bnt 
b;  extrading  It  to  cawa  of  sale  on  warranty  without  fraud,  we  shall  thereby 
curtail  litigatioa,  without  creating  coufaeion  by  encroaobmenta  opon  establish^ 
principles  of  law.  I  am  therafiire  ofopinion  that  the  ooort  below  erred  in 
refusing  the  oTidenoe  offered  by  the  defendants."  And  the  Judgment  was 
rerersed. 

The  same  case  came  np  before  the  Oonrt  of  Errora ;  {J)  when 
Mr.  Chancellor  Walworth,  in  giving  big  reaaons  for  affirmance, 
Biud, — 

"  I  coDsideT  the  rule  adopted  on  thia  solgect  perfectly  Just  and  equitable, 
when  the  plaintiff  has  notice  of  the  defense  intended  to  be  set  op,  and  calcu- 
lated to  do  complete  justice  between  the  parties,  without  putting  them  to  the 
expense  of  two  suits  when  one  is  much  more  likely  to  effect  the  object  of  fair 
litigation.  Indeed,  if  one  of  the  parties  is  Insolvent,  and  the  other  responsible, 
it  is  tiie  only  way  in  which  Justice  ean  be  done ;  at  least  as  to  small 
demands  which  wHl  not  bear  the  expense  of  a  suit  in  chancery  to  obtain  [440  ] 
an  equitable  Bot^C" 

He  also  said  that  the  diBtinctioQ  taken  in  England  between  a 
salt  on  the  original  contract  and  a  enit  npon  a  note  or  any  other 
secnrity  token  for  the  contract  price,  had  not  been  adopted  by 
the  courts  of  New  York,    The  judgment  was  affirmed.  (Jb) 

In  a  Bubseqaent  case  (!)  in  the  same  court,  where  enit  was 
brought  for  breach  of  warranty  in  a  sale  of  a  horse,  it  was  ebown 
that  the  plaintiff  had  given  his  note  for  the  price  of  the  same 
horse  and  pud  it  after  suit,  and  it  was  objected  tiiat  the  eridence 
of  breach  of  warranty  should  have  been  urged  in  that  suit ;  the 


Ui  B«ab  ».  HoAliiter,  8  Wmd.,  109  refereea  bavtog  rejected  the  evldenee, 

and  117.  theiT  report  wa*  *et  aalde. 

Ik)  In  Still  «.  Hall,  SO  Wtnd,  SI,  the  In  Blancbard  ■.  Ely,  81  Wmd.  Ui, 

principle  settled  In  Beab  v.  MeAlltter,  in  an  action  brought  torecover  thepriee 

wai  applied  Co  the  case  uf  ■  QUUter  of  a  of  a  rtaamboat,  tiia  doetrine  ot  BMb  w. 

lloopi   and  in  an  a«tioB  of  auampBil,  •"-•n--—  i..v.« 1  ^i j 

brought  by  mch  a  martar  for  hit  wages, 

It  wu  hela  competent  for  the  owners  to 

"r«oonp  "the  damage*  luRained  by  them  eeived  to  reduce  Ua  claim,' waa  aga 

In  eonuquenee  of  the  plaintiff*!  negli-  laeognlaed. 

gence,  iu  laying  the  iloop  In  encb  a  way  (I)  Cook  v.  Ibady,  1>  Wt>t<L,  377. 

tWihe  wai  run  into  and  auoki  and  the 
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conrt  held  that  the  evidence  wonld  have  been  admiaaible,  but 
that  the  now  plaintiff  was  not  bonnd  to  ose  it,  and  that  the  fact 
of  his  not  having  aviuled  himself  of  it,  was  no  bar  to  the  present 
Boit 

Where  covenant  (m)  waa  brought  on  a  sealed  agreenient  to 
bnild  a  cwtun  wall  for  (1,500,  the  defendant  offered  to  show 
that  the  work  waa  not  eqnal  in  qnali^  to  what  the  contract 
required.  The  referees  rejected  the  evidence,  and  for  that  reason 
the  report  was  set  aside.  The  court  said,  "  The  offer  came  nnd^ 
the  category  of  recoupment.  Beconp  is  synouTmons  with  defanlk 
or  discount.  It  is  now  uniformly  applied  where  a  man  brings  an 
action  for  a  breach  of  contract  between  him  and  the  defendant, 
and  the  latter  can  show  that  some  stipulation  in  the  same  contract 
was  made  by  the  plaintiff,  which  he  has  violated :  the  defendant 
may,  if  he  choose,  instead  of  suing  in  his  tnm,  recoup  his  damar 
ges  arising  from  the  breach  committed  by  the  plaintiff,  whether 
liquidated  or  not" 

And  so  in  an  action  for  use  and  occupation,  if  th.e  defendant 

be  entitled  to  damages  on  account  of  the  tenement  not 
[441]  being  repaired,  they  may  be  set  up  by  way  of  reducing  or 

extinguishing  the  rent  (n)  (1)    And  so,  too,  in  the  action  of 
replevin  titer  distress  for  rent    But  not  under  a  plea  of  evic- 

fffi)  Itm  «.  Yftn  Bpi,  19  WtKd.,  IBS.  «oT«naiitg,lieoDt^GdlitoDfiiDBtnaneat, 

(n)  Weetltke  v.   ttem-w,   26   Wind.,  and  made  at  the  Mme  time.    See  Dot- 

889.      n«e  landlord,   however,   li   not  w'm  v.   Potter,  6  i>nifo,  808.  where,  in 

bonnd  to  repair,  except  by  virtue  of  an  aammpiit  for  rent,  the  defendant  i 


expreu  covenant;   and  it  has  beeo  re-      allowed  to  recoup  hia  dainages  for  want 

Elatedly  held  that  even  a  Sulure  of  the      of  repnira.     And  it  is  worthy  of  r"- 
ndlord  to  comply  with  his  oovenant      tion,  that  is  Tone  v.  Brace,  6  J'aia 


Elatedly  held  that  even  a  Sulure  of  the      of  repnira.     And  it  is  worthy  of  a; 
odlord  to  comply  with  his  oovenant      tion,  tlut  is  Tone  «.  Brace,  6  .^aiw,  S^ 
furnishes  no  answer  to  a  suit  for  the  rent.      the  cbancellar  appeared  to  coDBider  the 


Etharidge  v.  Osboni,  12  WauL,  SS9.  doctrine  of  re«onpiueiit  had  reached  lar 
Bot  on  prinoiple  thL)  might  bt ;  as  the  enough  to  cover  in  thli  way  distinet 
bargain,  though  expresMd  in  separate      eovenanta  noder  seal. 


(1)  Id  New  Tork,  Id  an  action  by  a  leesor  for  rent  reeerved,  tlie  leasee  may 
reeonp  damages  eiutained  by  a  breach  of  an  implttd  covenant  for  qalet  enjoyment. 
The  Major,  Ac  of  New  Tork  •.  Habie,  B  f  tr*.,  ISl,  revendng  S.  C  i  Duer,  401. 
But  it  baa  been  held  in  the  same  State  that  acts  on  the  part  of  a  landlord,  distnrUng 
the  tenant  in  the  benefidal  enjoyment  of  the  demiaed  premiaea,  cannot  be  sat  op  aa  a 
gronnd  of  recoupment  nnl«M  such  aett  amoimt  to  an  eviction.  Edg«rton  v.  Page,  S 
Abbolti  Ft.  R.,  1.  And  when  a  party  entered  upon  premlies  under  a  contract  of 
purchase,  and  erected  impiOTsmenta  thereon,  and  die  landlord  sabaeqnently  failed  to 
make  title, — Hdd,  la  an  aeUoo  againrt  the  linmer,  for  use  and  oeonpation,  that  be 
eonld  not  plead,  by  way  of  set-oAl  the  value  of  improvementa.  Barnes  *.  Shln- 
holster,  14  Qa.,  181. 
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tion.  (o)  Nor  can  mere  tortiouB  acta  of  the  landlotd,  wholly 
independent  of  the  covenants  of  the  respective  parties,  be  set  ap 
as  a  defense,  {p) 

So,  too,  in  an  action  for  rent,  fraud  can  be  set  up  by  way  of 
reconpment.  Tn  &  anbaequent  case  in  the  Supreme  Court  of  New 
York,  where  snit  was  brought  for  rent,  it  was  shown  the  defendant 
was  induced  to  sign  the  lease  through  the  fraudulent  representa- 
tions  of  the  plaintiff  that  the  lot  comprehended  a  certain  parcel 
of  land,  which  proved  to  belong  to  the  corporation  of  the  city  of 
New  York.  It  was  held,  that  he  had  a  right  to  reconp  the  dam- 
ages reanltisg  from  the  fraud,  aud  that  they  were,  at  least,  the 
rent  which  he  had  to  pay  for  the  corporation  property.  (^) 

The  subject  was  recently  comddered  in  an  action  (r)  brooght 
on  a  promissory  note  given  for  wood,  which  had  been  destroyed 
by  reason  of  the  payee  of  the  note  having  burned  over  a  piece  of 
fallow  ground  adjacent  to  the  lot  where  the  wood  lay,  and  against 
the  consequences  of  which,  at  the  time  of  the  giving  of  the  note, 
he  had  undertaken  to  guaranty  the  defendants.  At  the  trial,  the 
circuit  judge  excluded  the  evidence  which  was  offered  as  a  de- 
fense to  the  note.  But  on  a  motion  for  a  new  trial,  this  was  held 
erroneous,  and  Bronson,  J.,  said,  "  It  is  not  a  question  of  set-off, 
as  the  plaintiff's  counsel  seems  to  suppose,  but  of  reconpment  of 
damages.  When  the  demands  of  both  parties  spring  out 
of  the  same  contract  or  transaction,  the  defendant  may  [443] 
reeo^f  although  the  damages  on  both  sides  are  nuliqui- 
dated ;  but  he  con  only  »et  off  when  Uie  demands  of  both  parties 
are  liquidated,  or  capable  of  being  ascertained  by  calculation." 
It  was  farther  ui^d  that  the  damages  claimed  by  the  defendant 
did  not  spring  out  of  the  contract  of  sale,  but  arose  ouder  the 
collateral  agreement  of -the  plaintiff  to  indemnify  against  the  fire. 
But  while  the  court  admitted  "  that  there  could  be  no  recoup- 
ment by  setting  up  the  breach  <yf  an  independent  contract  on  the 
part  of  the  plaintiff,"  still,  here  the  bargain  was  held  to  be  one 
and  the  same.  («) 

(o)  Nkboli  «.  DaMnbory,  S  Omufeci,  See  thli  caw  ootmnmted  on  in  Onm  ■. 

SSS.  Dreuer,  3  BoKifard,  S.  O.,  ISa 

{b)  Cimd  v.  DreMcr,  1  San^ori  3.  C,  (t)  "  Id   two  gsko,"  wid  the  ooort, 

lao.  "  Tnttle  «.  Tompkini,  i  WeiuL,  40T,  and 

(a)AlIatre  v.-Wlittne;,   1  SUl,   4M;  Sicklei  ■.  Fort,  Ifi  Vimd.,  GSS,  tbUdoe- 

•Dd  lee  aba,  Whitney  v.  AlUIre,  1  Coin-  trine  hM  been  lost  eight  oC    The  truth 

tt^tt,  806.  ie,  that  the  doctrine,  Blthoogh  foand«d 

(r)BaUeniMn  «.  Pierce,  t  Sill,  171.  on  the  plainest  prinolplei  raTjastdee,  ia 
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So  when  a  hone  hired  to  perform  a  certain  journey,  becMnea 
disabled  while  on  his  retom,  withont  fault  on  the  part  of  the 
hirer,  80  that  he  is  unable  to  travel,  and  the  hirer  ia  thereby  com- 
pelled to  procnre  other  means  of  retoming  home,  and  to  incur 
expenses  in  consequence  thereof, — those  expenses  may  be  recouped 
against  the  bailor  in  an  action  for  the  hire  of  the  horse,  even  to 
the  full  extent  of  theprice  agreed  for  his  hire.  (Q 

Where  suit  was  brought  (u)  by  a  banking  association,  on  a 
not«  eecnred  by  pledge  of  stock,  it  was  sn^^ted  that  an  irreg- 
nlar  or  prejudicial  sale  of  the  pledge  mi^t  be  taken  advantage 
of  imder  the  doctrine  of  recoupment ;  but  the  point  was  not  de- 
cided, and  it  would  certainly  be  a  great  extension  of  the  doctrine, 
and  would  occasion  an  inquiry  often  very  embarrttswng  and 
entirely  foreign  to  the  original  cause  of  action.  (t>) 

Again,  recently,  the  general  doctrine  has  been  repeatedly  re- 
affirmed, in  cases  of  contract  (u>)  and  also  in  oases  of  fraud.  In 
a  case  of  &and  in  the  sale  of  land,  {a)  the  general  doctrine  was 
thuB  laid  down.  The  case  was  an  action  of  debt  on  bond.  Ihe 
defendant  offered  to  prove  that  it  was  given  in  part  pur- 
[443]  diase  for  land  which  the  plaintiff  had  fraudulently  and 
falsely  represented  to  be  very  different  &om  what  it  was. 
Bronson,  J.,  said,  that  under  the  statute  (2  R  B.,  p.  406,  g  77) 
which  declares,  "  that  a  seal  shall  only  be  jHvsnmptive  evidence 
of  a  sofScient  considenitioD,  which  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  inatnunent  were  not 
sealed,"  the  defendant  would  be  allowed  to  recoup  damages  in 
an  action  upon  a  sealed  as  well  as  on  an  unsealed  instrument.  (^) 

Nor  is  the  party  entitled  to  reconp— as  fw  instance  the  maker 
of  B  note  given  for  the  price  of  goods,  who  seeks  redress  for  the 
non-delivery  at  the  stipulated  time— denied  this  relief  because  he 
has  commenced  a  suit  against  the  seller ;  but  he  will  be  obliged 
to  elect  between  hia  own  suit  and  the  recoupment  (s) 

not  of  Tery  long  itftnding;  but  the  prin-  (u)  The  Hsjor  of  Albanv  •.  Trow' 

olple  is  DOW  too  finnlj  »etUed  to  b«  ih*-  bridge,  5  Hill,  11  \  affirmed  Id  Srrtir,  7 

k«a  hj  B  fflv  BinnUDg  cbbm,  of  the  JUUt,  Hi.   Barb«r  v.  Rom,  ib.,  78.   Whll- 

o«eadonal  dicta  whioa  leecD  to  look  in  b«ck  v.  bkioner,  7  HUl,  68 ;  and  im  kleo,  ' 

Qa  oppoaite  direetioD,"  Jadd  ■.  Denlaon,  10  Wand.,  (li, 

(f)  Usnin^D  V.  Buyder,  t  Barbtyvr't 
B.  O.  a,  880. 

(u)  WiUonghbT  *.  ConatoiA,  8  mU,  R,  886. 

■89.  (y)  Aad  Me  to  mum  poLit,  I«mHwn  >. 

Jb)  In  Tagnril  v.  Curteoiiu,  IG  Fm-  Harria,  8  Bari.  B.  0.  A,  9. 

(,  IBS,  a  defeow  ■ubsUDtuU;  of  this  (*)  Fabrieotti  v.  Lavniie,  I  Samtf:  S. 

ehaneter  vu  oTermled.  O.  A,  148. 
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So  in  Alabama,  a  defendant  'by  electing  to  recoup  the  dam- 
ages when  BOed  for  a  broach  of  contract,  thereby  preclades  him- 
self from  afterwards  Biting  for  damages,  (a) 

The  doctrine  does  not  appear  always  applicable  to  real  estate. 
Uns,  where  a  promiaeory  note  waa  given  in  consideration  of  the 
eoQTeyaoee  of  certahL  premises,  and  the  defendant  waa  let  into 
possession,  hnt  the  plaintiff  refdsed  to  convey,  the  Court  of  King's 
Bench  held  the  r^osal  to  be  no  defense  to  an  action  on  the  note, 
saying  that  the  conuderation  had  not  wholly  failed.  (£)  And  the 
same  principle  has  been  recognized  in  this  country,  {a)  (1) 

In  regard  to  chattels  generally,  this  case  cannot  arise,  because 
there  is  no  evidence  of  title  necessary.  But  in  regard  to  vessels, 
where  a  bill  of  sale  is  requisite,  the  same  qnestion  might  present 
itself.  As  above  presented,  the  decision  jast  cited  seems  correct, 
becanse  there  was  no  allegation  of  damages  sustained  by  the 
refossl  to  compl^»  the  bansfer.  But  if  sndi  mischief  as  the  loss 
(^  a  good  offer  were  the  result,  it  would  seem  that  it  should  con- 
fltitnte  a  defense  ,pn>  tanto. 

I  have  reviewed  the-  above  cases  somewhat  in  cfatonological 
order,  becanse  the  doctrine  is  one  of  recent  growth ;  and  in  New 
York  it  may  now  be  safely  said,  that,  whether  in  cases  of 
sales  of  chattels,  contracts  for  labor  and  materials,  or  for  [441] 
profesMonal  services,  whether  the  action  be  for  the  ori^nal 
contract  price,  or  on  a  security  given  therefor,  and  also  in 


i)  HcLnie  *.  IDIlar,  19  AI^,  Mt. 
\h)  Hosgrldge  «.  Jini«^  S  Oamp.,  K 
i  14  EmI,  4sa. 


(t)  In  u>  Mitlon  iqxn  boodf  giTui  fiw  the  parahMS-manef  of  Uud,  tbedefeiuUat 
a»y  Mt  np  bj  VBj  of  rveoiipment,  dailMgea  for  Ute  t«dwtb1  and  eonvenlon  atjattmt, 
without  hit  knowledge  or  eDment.ifUrUiecoatRWtof  tale  sod  before  a  fornwltnn*- 
fer  of  tbe  land  knd  the  ezmntlon  of  the  bonds.  Grand  Lodge  of  Maioni  v.  Enoi,  10 
JTo.,  48S.    SaeaUo,  H«ll«.CUrk,ll  A,  4IS. 

In  km  utloa  on  >ate*  given  for  the  pnrehaae-money  of  land  boaght  by  defeadaat 
«f  plaintiff,  th«  drf«»d«Bt  WLj  Nsoap  the  damage!  nutainad  by  htm  \fj  nmMoa  of 
Dm  Un  B^  frandolmt  repmwrtotjona  of  tho  ^jdntU^  a*  to  th«  quality  and  adraB- 
tageaofthelaad.    Hmmo  «.  HairiiBll,  16  Jf*,  IM. 

na  amoont  paid  to  dlMhargo  an  laoambmiM  npoa  laud  eoarejed  with  a  war- 
TBBty  agalnat  Inewnbranee^  may  if  raaanaabU,  and  the  laaat  far  whloh  the  ineom- 
branee  eould  be  boi^t  in,  be  Mt  np  aa  a  defanae  (in  the  abteftoe  of  any  oUier  ooo- 
boiling  agnetmoat  between  Ui«  grantor  and  grantM),  by  way  of  raeonptnent,  to  a  ndt 
by  the  a»lgne«  or  payo*  of  a  note  given  for  the  lait  InataHment,  at  l«a«t,  of  Um 
porchaM-money.    Baker  ■.  SailabaKk,  4  Ini,,  KU 

80 
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actions  for  rent,  it  is  competent  for  the  defendant  to  give  in  evi- 
dence in  diminution  or  recoopment  of  damages,  any  frand,  breach 
of  warranty,  or  n^ligenoe,  growing  ont  of  and  relating  to  the 
particular  thing  in  qaeadon  by  which  he  has  heen  injured,  and 
^e  whole  matter  ia  to  be  sobmitted  to  the  jjoj. 

It  is  to  be  obeerred,  however,  that  the  ri^t  of  recoupment  is 
limited  to  damagee  resnltiDg  &om  the  same  aubjeot-matter  for 
which  the  action  is  brought.  Bo  where  there  are  distinct  ealee, 
they  cannot  be  regarded  ae  one  transaction,  so  as  to  mtitle  the 
defendant,  in  an  action  for  the  price  of  the  last  parcel  delivered, 
to  recoup  hia  damages  growing  oat  of  the  previoue  deliveries.  ((2)  (1) 
So,  too,  for  damages  not  arising  out  of  the  contract  of  the  parties,  and 
entirely  independent  of  their  respective  covffluwts  or  agreements, 
there  can  be  no  recoupment ;  thus  in  an  action  for  rent  upon  a 
lease  wliich  provided  for  the  landlord's  entering  on  the  premises 
to  make  repairs  during  the  term,  the  tenant  cannot  recoup  dam- 
ages occasioned  by  negUgent  and  tortious  behavior  of  the  landlord 
and  his  servants  in  making  each  repairs,  (d)  Nor  can  thwe  be  any 
reconpnent  ot  damages  snstaiued  subsequent  to  the  commence- 
meat  of  the  suit.  (/)  (3) 

As  to  the  way  in  wliich  the  defense  of  recoupment  is  to  be  set 
up,  it  is  now  settled  that  evidence  to  support  it,  if  total  and  going 
to  the  whole  action,  will  be  received  under  the  general  issue,  bnt 
that  where  it  is  only  partial  it  cannot  be  pleaded,  and  notice  must 
be  given  with  the  plea.  In  New  York  the  courts  hold  "  notice 
to  be  sn  eesential  part  of  the  nile.'*{^) 

l^is,  too,  appears  decided  in  New  Hampshire ;  (A)  and  in 

((f)  8eyniinir*.D»Tli,lj8>mjA>rrfi8;a,  ITI;  BmImt  «.  Baaa.  5  mu.^t-,  WUt- 

Ma  beck  «.  Skinner,  1  mil,  6» ;  Bteuns  9. 

(f)  CTsm«.Dr«MW,a&M^-A(7-,lS0.  HuA,  4  Deitio,   MT;    U«OaUoiiKk    «. 

(/)  Hanw«Edmandi,4£ar4.  A  0.  Cox,  t,  Barixmr  8.  O.B.,t%t;  Eldridga 

K.,  SIS.  «.  JUtbw,  a  OomOoek  R.,  Ml. 

(a)  Tilt  Mayor  of  Albany  •.  Trow-  (A)  Bntton  f.  Tanar,  t  H.  S.  R.,  ^Vl ; 

bndge,  I!  BUI,  71 ;  affirmed  in  Error,  7  oMt,  S80,  tit  natit. 
£iU,  4Sa;  BatUnun  «;  Picne,  B  SM, 

(1)  Wbera  undsr  a  parol  conbaat  for  Ui«  ftatnra  dallTsy  of  »  fixed  ((iMntltj  of 
pioda,  at  noh  Uma^  utd  in  aneh  [Miro^  m  mlgkt  b«  raqolred,  aeiiMate  dsLlveriaa 
are  made  Mid  Mttled  for  aa  tauUied,  aa«h  dallrmy  i«  to  ba  eonaidaMd  aainlta 
iMtsT*  •H(D«nteaiiddiKiiiot  eontTMi;  and  in  anaeUonfor  tbe  pilec  irf  the  {mtmI 
laat  fiirnlib«d,  tli«  bajtr  eaimot  reoonp  fyt  hia  damagM  growing  Mil  of  the  inferlur 
qoaUty  of  tAa  gooda  pMnouly  deliicrcd. 

DaniagM  oaimot  be  reeonped,  sdIms  they  ariaa  Id  tlia  partienlar  contract  on 
which  the  aetlon  li  founded.    Deming  v.  Kamp,  4  Bant^.  R.,  147. 

[1)  BarUett  v.  Helmet,  30  ^.  L.  i  S.,  17T. 
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most  of  otT  BiBter  States  the  general  mle  seems  to  be  settling 
down  as  in  New  York,  with,  however,  considerable  fluctuation.  (8) 

On  the  Hassachasetts  circnit,  before  Story,  J.,  -where  enit  («} 
wae  bronght  on  a  special  contract  for  keeping  sheep  at  a 
stipulated  price,  the  defendant  offered  to  prove  that  the  [445] 
sheep  were  so  negligently  kept  tiiat  many  of  them  died. 
Tbeconrt,  however,  refused  to  admit  it,  intimating  that  on  a 
qu<miuim  mondi  the  mle  mig^t  be  different,  bat  that  on  a  specific 
contract  the  defBodant  must  be  left  to  his  cross-action. 

But  on  the  same  circnit,  in  aeeumpsit  for  the  price  of  goods, 
the  defendant  was  allowed  to  prove  that  they  were  of  a  qnality 
inferior  to  what  they  were  represented  to  be  at  the  sale,  {k) 

The  Supreme  Court  of  the  United  States  at  one  time  laid  down 
Hie  restricted  rule.  {Vj  It  was  an  action  of  aasmnpait  brought  to 
recover  the  amount  of  a  note  given  for  a  race-horse,  aud  which 
&e  defendant  tiered  to  prove  was  uisonnd  at  the  time  of  sale. 
The  judge  held  that  the  evidence  was  inadmissible,  unless  the 
plaintiff  at  the  time  of  the  sale  knew  of  the  unsonndness,  or  in 
other  words,  was  guilty  of  &and.  This  docbine  was  held  correct, 
and  the  conrt  said, — 

"  The  result  of  tbe  cases  ie  thia :  if  npoo  a  sale  with  a  wamntj,  or  if  b; 
tb«  8p«daJ  terma  of  the  emtnct,  the  veodee  is  at  liberty  to  return  the  articl* 
soM,  an  offer  to  return  it  is  eqniTslent  to  an  offer  aeceptad  hy  th«  Tandor,  and 
Id  that  case,  the  contract  is  rescinded  and  at  an  end,  which  is  a  nifflcient  de- 
fense to  an  action  brooght  by  the  Tendor  tat  the  porchaw  money,  or  to  enable 
the  vendee  to  maintain  an  action  (tx  money  had  and  receired,  in  case  the  pur- 
chase money  has  been  paid.  The  coosequeDces  are  Qie  same  where  the  sale  la 
absolute  and  the  vendor  afterwards  consents  nncoDditionally  to  tslce  baelc  the 
property;  becanse  in  both  the  contnct  Is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  is  well  entitled  to  retain  the  purcliase  money  In  the  one 
cue,or  tor«coT«ritbackinttteotber.  Batif  thesaUbeafawdata,andthraaba 
no  sobsequent  agreement  or  coneeat  of  the  vendor  to  take  bade  the  article,  the  ' 
contract  remains  open,  and  tbe  vendee  ia  put  to  his  action  upon  the  warranty, 
nulees  it  be  proved  tliat  the  vendor  knew  of  the  nnsoundDess  of  the  article,  and 
the  vendee  tendered  a  return  of  it  within  a  reasooable  time." 


(S)  See  on  tbe  aaetmtj  of  notice,  Eatep  v.  Morton,  6  IiuL,  489 ;  Heasloa  v.  Col- 
grove,  ilb.,ie6;  Steven  *.  I^moure,  Siti  it  D.  Bn^,  862;  Wellnille  «.  OulM,  3 
Ohio  8t,  S88 ;  Storm*  «.  Uareh,  4  Gonut.,  S2T. 
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The  whole  subject  has,  however,  recently  been  exstnined  by 
tlie  Bame  hi^  tribnnal  in  a  case  coming  up  frora  Alabama,  in 
which,  although  it  was  decided  upon  the  local  law  of  that  State, 
the  reasonableness  of  the  Americaa  doctrine,  "  that  upon  the 
principles  of  justice  and  conTenieiice  and  with  a  view  to  prevent 
litigation  and  expense,  where  fraud  has  occurred,  or  where 
[446  ]  there  has  been  a  failure  of  consideration,  total  or  partial,  or 
a  breach  of  warranty,  fraudulent  or  otherwise,  all  or  any  of 
these  facta  may  be  relied  on  in  defense  by  a  party  when  sued 
on  Buch  contract,  and  that  he  shall  not  be  driven  to  a  croas-actiou," 
was  ably  and  elaborately  maintained,  (m) 

The  more  liberal  mle  has  also  been  recently  adopted  in  Maa- 
sachnsetts.  80  in  an  action  (n)  brought  by  a  factor  to  recover 
against  his  principal,  the  plaintiff's  negligence  in  selling  the 
defendant's  goods  being  set  up  by  way  of  diminution  of  damages, 
the  previous  cases  were  reviewed,  and  the  court  said,  "  The  quee- 
tdon  for  a  time  may  have  ranked  in  the  class  of  l^al  unoertainties ; 
but  it  appears  to  ns  at  preeent,  to  be  settled  on  reasonable  and 
satisfactory  principles."  (o) 


m)  Witheno.Greene,Bir(H«rd;!H; 

i  Mine  doctrine  affirmed  iji  Vui  Buran 
V.  XAggm,  11  Hottard,  4«1. 

(nfDodge  V.  lileston,  IS  FUk.,  S£8. 

(o)  And  to  this  the  courts  of  thktSuta 
b>T«  adhered.  In  HuTlllgtoD  «.  Bttkt- 
ton,  81  Pick.,  610,  in  an  action  on  a- 

Eromlwuiy  not^girenon  an  eiehaageof 
(HVea,  the  defendant  offered  to  prove 
Mm  repreaentation  made  bj  the  plain- 
tiff In  rednctioii  of  dunaffei ;  and  Uie 
Supreme  Conrt  of  HHsacbueatte,  alter 
reviewing  the  Englieh  and  Amerioan 
eaaea,  partiaalarly  thoie  La  Nev  York, 
at  length  distinctly  dieclumed  any  dis- 
tinction between  a  suit  brought  on  the 
original  contnust,  and  on  a  Mwbrtty  ^vm 
Ibr  the  price;  and  held  that  in  either 
case  the  defeadant  might  «holr  a  paridal 
hilure  of  coiuideration,  to  reduce  the 
damage*;  but  that  aotlM  would  tx 
n«oessarj  to  let  in  the  defanie. 

And  again,  in  awumpeit  on  a  promis- 
Borj  note  for  an  ox,  it  vaa  held  by  the 
Hune  conrt,  Perley  v.  Balah,  iS  Pitk., 
284,  that  the  purchaser  ni'ght  aroil 
biouelf  of  a  partial  fitilare  of  oonsidera- 
tion,  or  of  deeeption  in  the  quality  or 
TBlue  of  the  chattel,  to  reduce  the  dam- 
ages, and  waa  not  obliged  to  rewrt  to  a 
separate  action  for  the  deoalt,  or  upon 
the  warranty.  In  a  recent  ease  In  the 
same  State,  the  subject  baa  been  agi^ 


oonsidered.  In  a  suit  on  a  notd  given 
for  a  chaise  warranted  to  be  a  firtt-ratt 
thaitt,  the  defcDdaot  offered  evidence  to 
show  that  there  were  defects  in  it,  and 
oontended  that  the  difference  between 
Uu  amount  ^^eed  to  be  paid  for  the 
'  chaiie  and  what  the  jury  snoold  deem 
lt>  true  value  at  the  time  of  Uie  sale,  was 
the  amounnt  of  deduction  to  which  he 
waa  entitled.  But  the  Judge  charged 
Uiat  if  there  were  defeots In  £eehai*eat 
the  time  of  the  lale,  the  defendant  waa 
entitled  to  have  so  moob  dadotted  btaa 
the  note,  aa  the  chaise  waa  worth  leas  on 
acoount  of  such  defects;  and  this  waa 
held  rightonexcepUoD,  the  oonrt  saying, 
"  There  was  no  question  before  the  jmj 
M  to  the  actual  worth  of  the  chaise,  no 
qnestion  whether  either  party  had  made 
a  good  or  bad  barg^n."  Qoodwin  *. 
Horse,  »  Met.,  ITa 

Aa  to  the  defense  of  a  judgment  t»- 
covered  in  a  former  suit,  where  the  same 
services  have  been  oredited,  see  Briggs  ■. 
Richmond.  10  Pick.,  G»l.  In  Hunt  «. 
The  Otis  Company,  4  Met.,  484,  where  a 
plaintiff  had  entered  into  a  maunfoctOTY 
with  knowledge  of  a  regul^Uon  adoptM 
by  the  company,  requmng  all  persona 
employed  by  uiem  to  give  them  four 
week^  notice  of  an  intention  to  quit 
their  service,  and  qultt«d  their  serviea 
without  ^riug  Bucn  notlee,  he  was  held 
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In  Enj^and,  the  rule  adopted  in  this  conntry  has  been  [44T] 


liable,  In  ft  tuit  lirongbt  ^tlnat  them  for 
lus  wages,  for  all  dsmsg«a  cau»ed  by  hie 
not  giving  the  notice ;  and  in  aoeh  eolt 
the  amoant  of  encb  demagee  may  b« 
Redacted  from  hla  vagee. 

la  PennnlTMiia,  damagea  ariBDC  from 
*  bressh  of  wamoty  of  goods  Mid,  imif 
be  Ht-off  imder  the  itatitte  of  ttat  Btate 
in  an  aetiaD  dm  a  note  nven  in  a  Hfftx- 
etd  trmaattwa.  Phillipi  v.  I^irrence,  9 
TTofti  A  Berg.,  160;  CutnsD  «.  Firaklin 
Fire  Ine.  Co.,  B  W<Mt  A  Strff.,  ISO. 
Where  the  plaintiff  eold  land  to  the 
defendant  for  tS.OOO,  Aod  took  bonda  for 
the  price  to  the  amounltof  tl.MK);  at  the 
time  of  the  aile,  the  land  woe  iacumbered 
br  indgmente  to  the  amoant  of  fTSO. 
Under  these  Judgniente  the  land  was 
eold,  and  the  defendant  bonght  it  In  for 
this  sum.  The  plainUff  soed  on  the 
bonde,  and  the  defendant  set  this  up  as 
a  total  fulnre  of  consideration.  Bnt  It 
waa  held  that  the  defendftnt  eoold  only 
■et-off  ur  deduct  the  amonnt  paid  by  htm 


held  competent  for  the  owne 
)tt«n  to  recoup  the  damages 
tuned  by  the  destruotlou  of  the  col 


of 


through  the  plaiDtitTs  negligence.    Hat- 
chett  V.   GIbiwn,  IS  Alaba.  JV.  8.,  687. 
See,  alao,  Robertaou  «.  DaTcnport,  !7 
Ala.,  67*. 
So,  tn  the  same  State,  if  a 


HcGinnis  «.  Noble,  7  WaiU  and  Btrg.,      hae 


I  part  of  the  time  and  thus  onfit- 
ted  for  aetife  aervice,  the  employer  may 
recoup  the  damagea  soatained  hy  the 
imftenect  performance  of  the  coatraoL 
JoDsa  r.  Deycr,  16  Ala.,  9SI  ;  Hunter  «. 
Waldron, 7 >l/ii., 7S8.  See,also,  HoLane 
V.  Miller,  \%Ala..  S4B, 

Bo  in  Maine,  in  an  aotion  on  a  note 
given  for  the  good-vill  of  a  busiDCss,  a 
partial  b)lure  of  consideration  (growing 
oat  of  the  fact  that  the  plaintiff  had 
returned  to  practice),  though  unliqui- 
dated, may  b«  given  In  evidence  to 
mitinte  the  damagea.  Herbal  ^  Ford, 
S»  Saint.  S40. 

In  Tenneasee  the  doctrine  haa  been 
lnbi>dnced  to  but  a  limited  extent     It 


In  Conneutient  the  rule  appeart  un- 
•ettled.  In  MeAlpin  v.  Lee,  19  Oanfi., 
las,  the  Supreme  Court  of  Oonneeticut 
recognized  the  doctrine  of  Reab  v.  McAI- 
Ister,  and  applied  it  to  an  action  of  book 
debt  brongbt  to  r«eoTer  the  price  of 
property  sold  underatpeeial  agreement, 
vhioh  proved  inferior  m  quality  to  that 
eontincted  Ibr,  and  allowed  the  defend- 
ant in  the  assessment  of  damages  a 
deduction  of  the  agreed  prise,  and  Uie 
value  of  the  property  sold,  the 


tieen  declared  applicable  only  to  i 
Bra  a  special  oontnct  has  lieen 


par- 


whethei 


that 


sr; 


the  < 


whether  the  aetlim  was  for  goods  sold 
and  delivered,  or'apon  a  bul  or  note 
given  for  the  stipnlatHed  price. 

Bnt  in  Pulcitbr  v.  HotchUsa,  IS  Coom., 
la.  In  an  aetiou  on  a  note  aiven  for  a 
patent,  the  same  court  held  that  the 
defendant  contd  not  show  that  the  plain- 
tiff bad  made  false  T«f>rsseutation>  in 
regard  to  its  valne,  and  that  the  consid- 
eration hod  partially  failed,  but  that  b« 
moat  resort  to  his  action  on  the  warran^. 
In  Delaware,  see  Draper  *.  Baitdolph,  4 
Har.,  464. 

In  Alabama  the  Supreme  Court  haa 
recently,  in  a  very  learned  and  elaborate 
opinion,  adopted  the  doctrine  of  recoop- 
nent,  by  that  name,  and  applied  It  to 
the  ease  of  a  warehouseman  who  had 
advanced  on  cotton  depoaited  with  him. 
Id  bq  Mtion  brought  for  thece  advancea, 


the  plaintiff,  not  on  the  speeial  contract, 
bnt  on  an  jmfeitteCtM  ammptU,  for  so 
much  as  the  defendant  may  be  found 
liable  ex  aguo  tt  bono,  to  pay  for  the 
partially  or  defeetively  executed  con- 
tract; and  In  snch  oasa,'m  order  to  ascer- 
tain  what  the  defendant  doe*,  (z  <xquo  et 
bona,  i«a]ly  owe,  he  shall  be  allowed  by 
way  of  reeODDiaant  meb  damagea  as  he 
ha*  sustained  by  reason  of  Uie  non- 
performanee  of  the  contract,  as  it  waa 
entered  Into  by  the  plaintiff,  and  which 
he  could  recover  by  a  cn»»«ctioD.  Por- 
ter B.  Woods,  t  Hvmphregt,  60 ;  Crouch  *. 
toiler,  6  HfKupkrryt,  680.  Bnt  on  an 
executed  oontraet,  as  in  debt  or  sdditMI- 
ofiu  ainmpM,  for  alia  priee  of  a  slave 
sold  and  delivered,  the  defendant  cannot 
reeoap  the  danuget  aecming  by  reason 
of  a  breaeh  of  warranty.  Henning  r. 
Van  Hook,  B  HwHphretft,  678.  So  where 
~~    ngineer  sues  for  his  stipulated  salary. 


hU  duties,  cannot  be  eet  (^  N.  *  K. 
Turnpike  Co.  v.  Harris,  8  Sfuntpk.,  668; 
and  see,  also,  Allen  ■.  McNew,  8  Bvm- 
pkrtgt.  46. 

In  Miaslsiippi,  fraud  in  the  sale  of  a 
slave  may  be  proved  In  an  action  Ott  the 
note  given  for  the  purchase  money,  under 
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[448]  bat  partially  recognized.  (j>)  In,  an  action  <^  aasampflit 
for  goods  Bold,  brought  to  recover  the  price  of  some  csnq 
foin  Beed,  warranted  hy  the  plaintiff  to  be  good,  new-growing 
seed,  it  was  held  competent  for  the  defendant  to  ahow  that  it  did 
not  eorreepond  with  the  warranty.  The  plea  waa  the  general 
isene  withoot  notioe,  bat  the  defenae  went  to  the  whole  acticm. 
And  in  aaaampeit  (g)  for  a  horse  sold,  the  plaintiff  having  war- 
ranted him,  it  was  held  that  the  defraidant  had  a  right  to  give 
the  breach  of  warranty  in  evidence,  in  redaction  of  damages. 
Again,  (r)  where  the  work  waa  imperfectly  done,  for  an  agreed 
anm,  Yas^^uui,  B.,  said,  "  I  think  the  role  that  there  dioald  be  an 
abatement  of  price  for  the  non-performance  of  any  part  of  the 
contract  by  the  pluntiff,  ie  a  convenient  rule." 

Bot^  in  other  cases,  the  rule  has  not  been  adhered  to.  («)     It 

has  \teen.  held,  indeed,  that  an  attorney  cannot  recover  againat 

hifi  client  for  work  which  waa  aeeleae  towards  accomplishing  the 

ot^ect  which  the  client  had  in  view,  {t)    Bat  in  a  recent  case,  («) 

the  mle  f^  Templarv.  U'Lachlan,  above  cited,(v)  was  re-affirmed  ; 

and  it  was  held  that  if  the  work  was  only  partly  oseleBB,  the 

client's  remedy  is  by  a  croaa-aclioD.     tt  is  worthy  of  remark, 

however,  ^t  in  none  of  these'  cases  is  the  term  recouptneni 

applied  to   a  defense  growing  out  of  the  defendant's  coanter- 

claim.    It  is  uniformly  restricted  in  England,  I  believe, 

[449]  to  that  limitation  of  the  plaintiff's  demand  .which  ^owb 

that  he  has  really  not  suffered  the  loss  which  he  alleges. 

In  a  recent  case  in  the  English  Exchei^ner,  (to)  the  whole 

Babject  was  considered  by  that  court       The  suit  was  special 

aseompeit  on  a  contract  to  build  a  ship  for  the  plwntiff  according 


,__...  , b«    fiT«n   with   the    plM.    HwtDO    •. 

Cntreer,  13  Bmtdu  d  M.,  S84.  Rooker,    Wireontin  A^ortt,  by  T,   P. 

In  fientticky,  alio,  It  hai  b«eD  held  Buraelt,  \SAi,  SS. 
that  In  an  KcCian  bronght  on  the  contrrct  (p)  Poalton  «.  Lattlmoie,  >  .Bom.  d 

for  the  priee  of  good*  sold,  tb«  defendant  Cru.,  US  (18SGV 

may  give  in  erideiiee  the  breach  of  any  (q)  Street  ■.   BUy,  i  B.  *  AM.,  4SS 

varranty,  or  any  fraadalent  repreaenta-  (1881). 

tion  in  tb«  tale,  and  thoa  reoonp  the  (r)  Allen  «.  Cameron,  8  7^.,  Vft,     1 

damage*  he  haa   BuaUined.    Culver  >.  Cr.  J:  Mm*.,  8S8  (1S83). 
Blake,  6  B.  Munrot.  628.  (>]  Hill  «.  Featheratonhaogh,  7  Biitg., 

In  WtM»nrin  it  has  been  held  bv  Hie  SSV. 
Supreme  Conrt,  In  aeoardance  w<th  the  (t)  See  also,  Braccy*.  Carter,  IS  AdaL 

deeiuona  in  Nev  York,  that  "matters  in  <t  Blli;  SIS,  irhae  the  same  prindf^ 

dlmiaation  of   the    plaintiS**  demand,  tphs  reco^^ied. 
arising  out  of  tbe  same  traDaaotion  and  {«)  Shair  c.  Arden,  9  Bing.,  187. 

not  tachnieally  an  off-set,"  can  be  aet  off         (v)  AnU,  4GG. 
by  way  of  reeoopment,  provided  notice         (<t)  Uosdel  «.  Steel,  %M.i  Wt,  8S8. 
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to  certtdn  Bpedficstions ;  and  &e  breach  charged,  that  the  work 
VS8  isBufficieiitly  done,  'by  roaeon  of  which  th^Ituntiff  had  been 
obliged  to  re-fasten  and  repair  her.  The  de^dant  pleaded  a 
former  suit  brought  by  himself  for  die  contract  price,  in  which 
the  now  plaintiff  gave  evidence  of  the  same  breach  of  contract 
as  that  alleged  in  the  present  declaration ;  and  averred  that  the 
jory  deducted  the  compensation  due  the  now  plaintiff  in  that  snit. 
The  plea  was  held  bad,  Babst&ntiallj  on  the  gronnd  that  in  the 
former  action  the  pliuntifT  conid  only  have  been  allowed  a  deduc- 
tion of  damages  from  the  agreed  price  so  far  as  tiie  ship  fell  short 
of  the  contract  at  the  time  of  delivery,  and  not  for  suhseciQeat 
repairs.    Parke,  B.,  aaid,-- 


"  The  groond  op  which  it  wu  endtkrored  to  snpport  the  piM,  in  k  rery  in> 
genioas  ftrgumant,  via  this :  Tlut  a  defeadant  in  an  actioii  for  the  atipuktad 
prioe  of  a  ch&ttel,  which  the  pliintiff  hid  coatraeted  to  mtik»  for  the  drfendant 
of  a  pirtienlar  qualify,  or  of  a  apeciflc  chattel  Bold  with  a  wairanfy,  and  d«- 
linred,  had  the  option  nt  lettiiig  up  a  eouDter-olaim,  fbr  bnadi  of  the  cootraot 
iattiflODe  luatancc  or  the  wanaaty  i&  the  other,  in  the  nature  of  a  erasa'action ; 
and  that  if  he  exsroisad  that  option,  he  was  in  the  same  situation  as  if  he  had 
broBght  Buoh  an  action,  and  consequently  oould  not  after  judgment  in  one 
action  bring  another;  and  the  case  was  likened  to  a  set-off  under  the  statutca. 
This  argument  was  founded  on  no  other  anUiority  than  an  ezpreeBian  <rf  Lord 
Tenterden,  in  giving  the  judgment  of  the  court  in  the  caee  of  Street  «.  Blay  ; 
his  Lordship  hanng  Mid  that  a  breach  of  warranty  might  be  pven  in  evidence 
in  an  action  for  the  price  of  a  specific  article  sold,  hi  miUgaUon  of  damages  '  on 
Qw  principle,  it  should  seem,  of  avoiding  eircuitj  of  action.'  But  we  are  all 
of  ofunioD  that  no  such  ioference  is  to  be  drawn  from,  that  expression.  What 
was  meant  was,  that  the  sum  to  be  reooverod  for  the  price  of  the  article  mi^t 
be  reduced  by  so  uooh  as  the  artide  was  dimioidied  in  Tslue  by  reason  of  the 
non-ownplianoe  with  the  warranty ;  and  that  this  abatement  was  aHawed  in 
order  to  save  the  necMsity  of  a  eross-aclion.  ITonnerly,  It  was  the  practice 
where  an  aatiMi  was  brought  for  an  agreed  price  of  a  aped&o  chattel  sold  with 
a  wanaaty,  or  of  work  which  was  to  be  performed  according  to  contract,  to 
allow  the  plaintUF  to  recover  the  stipulated  sum,  leaving  the  deftaidant  to  a  cross 
action  for  breach  of  the  warranty  or  contract;  in  which  action,  as  well  the 
diSbrenoe  between  the  price  contracted  for  and  the  real  value  of  the  arti- 
cka,  ta  of  the  work  done,  as  any  (»nsequentia1  damage,  might  have  been  [  40O  ] 
recovered  ;  tad  this  course  was  simfde  and  consistent  In  the  one  case, 
the  performance  of  the  warranfy  not  bung  a  condition  precedent  to  the  payment 
of  the  pricey  the  defendant,  who  recwved  the  chattels  warranted,  has  thereby  the 
property  vested  in  him  indefoasibly,  and  is  incapable  of  retuniing  it  back ;  he 
has  all  that  he  stipulatM  for  as  the  condition  of  paying  the  price,  and  there- 
fbre  It  was  held  that  he  ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiff's 
contract  of  warranty.    In  tiie  other  case,  the  law  appears  to  hare  constriwd  the 
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eontnet  u  oot  ImportiDg  that  th«  perfoniumM  ot  werj  portion  of  tho  wmk 
should  bti  a  ooadition  pracadant  to  the  {wjoMDt  of  the  stipnUted  prk«,  oUwr- 
niM  the  Ie*at  deTi4tioa  would  hkre  dBprived  tb«  pUintiff  of  the  whole  price ; 
mad  therefore  the  defeodtot  wu  obliged  to  pay  it,  and  recover  for  any  breach 
of  contract  on  the  other  side.  But  after  the  case  of  Hasten  «.  Batter,  a  dlfib- 
ront  practice,  which  had  been  partiaDf  adt^ted  before  in  the  caw  of  King  «. 
BostoB,  began  to  prerail,  and  bung  attended  with  much  practical  oonTanieDce, 
has  been  since  generaOj  Mowed;  and  the  defendaat  ie  now  permitted  to  duw 
that  the  chattel  by  reason  of  the  non-oomptianoe  with  the  wairauty  in  the  om 
caw^andUie  work  in  consequence  of  the  aon-performaiice  of  the  contract  in  the 
oQier,  ver«  diminished  in  raJue.  (Eist  •.  Atkiogon,  Thornton  e.  Place),  &c. 
The  same  practice  has  not,  however,  extended  to  all  cases  of  work  and  labor, 
as  Ibr  instance  that  of  an  attorney  (Templar  e.  H'lAchlan),  nnleBS  no  bendlt 
whatever  has  been  derived  fhim  it ;  nor  in  actions  fbr  frei^t  (Sbeals  e.  Daviea). 
It  is  not  so  easy  to  reconcile  these  deviations  from  the  ancient  pi«ctice  with 
principle  in  those  particalar  cases  above  mentioaed,  as  it  is  in  those  where  an 
executory  contract,  snch  as  this,  b  made  Utt  a  chattel  to  be  mannhctored  in  a 
particular  manner,  or  goods  to  be  delivered  according  to  a  sample  (Germaine  e. 
Barton),  where  the  party  may  refuse  to  receive,  or  may  return  in  a  reasonable 
lime,  if  the  article  is  not  such  as  bargained  for;  for  in  these  cases  the  aecep- 
lanee,  or  non-return,  aSoids  evidenoe  of  a  new  oonb-act  on  a  fwmium  coMot ; 
whereas,  is  a  case  of '«  delivery  with  a  warranty  of  a  specific  diattel  thov  is  no 
power  ot  returning,  and  consequently  no  gnrnnd  to  Imply  a  new  oontract ;  and 
in  some  cases  of  work  performed  there  is  ditScullj  in  fining  a  reasm  for  such 
presumption.  It  must,  however,  he  considered  that  In  all  theae  cases,  of  goods 
sold  and  delivered  with  a  warranty,  and  woi^  and  labor,  as  wdl  as  the  case  of 
goods  agreed  to  be  supplied  according  to  ewttract,  the  rule  which  has  beeo 
found  so  convenient  is  established ;  snd  that  it  is  competent  fiir  the  defendant, 
in  all  of  those,  not  to  set  off  by  a  proceeding  in  the  nature  of  a  crosi-actton,  the 
amount  of  damages  which  be  has  sustained  by  breach  of  tiie  conliaa^  but  am- 
ply to  defend  hirasdf  by  showing  how  much  lees  the  subject-matter  of  the 
action  was  worth,  by  reason  (A  the  breach  of  contract ;  and  to  the  extent  ttat 
be  obtains,  or  Is  capable  of  obt^nii^  an  abatement  of  price  on  that  aocount, 
he  moM  be  considered  as  having  recnvedsatiafiiction  for  the  breach  of  CMttnet, 
and  is  precluded  from  recovering  In  another  action  to  Qiat  extent  but  no  mere. 
"  The  opinion,  therefore,  attributed  on  this  record  to  the  learned  Judge  is^ 
we  think,  incorrect  and  not  warranted  by  law ;  and  all  the  ^alntiff  coold  by 
law  be  allowed  in  diminution  of  damages  on  the  former  trial,  was  a  dedno- 
[461  ]  tion  from  the  agreed  price,  according  to  the  difibrence  of  the  time  of  de- 
livery between  the  ship  as  ^e  was,  and  what  she  ought  to  have  been 
according  to  the  contract;  but  all  claims  for  damages  beyond  that,  on  account 
of  the  subsequent  necessity  for  more  extensive  ropaira,  could  not  have  been 
allowed  in  the  former  action,  and  may  now  be  recovered."  (x) 

(x)  For  otber English  OBi«e,MeLeg^tt  Sheels  ■.  Daviea,  4  Omtp.,  119 ;  Guwell 

e.  Coop«T,s8'ar;b.,9S;  EiK  r.  AtkinMD,  v.  Coare,  1  Towti.,  107;  MontrioDK  Je^ 

2  Oam.p.,e3;  Okell  «    Smitb,  1  jSfarJt.,  Urn,  %  Car.  ^  P.,  lit;  Hammond  k  "  ' 

107  (86);    White  v.  Chapman,   ib.,  118  "—  ■  "  ^  *■    " — '-•      " 

(•1);  Denew  e.  Daverel,  S  Cunp.,  401 ; 
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A  question  analogoiu  to  those  which  wo  hsTe  been  consider- 
ing is  presented  in  the  case  of  conflicting  claims  for  freight,  and 
for  damages  reenlting  from  bad  stowage  or  other  negligence  of  the 
earner.  In  England  the  mle  ie,  that  the  consignee  who  has  re- 
ceived tlie  goods  must  pay  the  freight  withont  deduction,  and 
resort  to  his  cross-action  for  the  damage,  (y)  But  the  inclination 
of  jndidal  o^nion  in  tliis  conntty  seems  to  be  to  allow  the  injury 
done  by  the  negligence  of  the  carrier  to  be  set  off  as  an  answer, 
pro  tanio,  to  his  claim  for  compensation.  It  has  been  so  decided 
in  Uliuois  and  in  PennBylvania.  {»)  So,  also,  Uie  consignee  of 
.property  a  part  of  which  is  not  delivered,  may  recoup  the  damage 
so  sustained  in  an  action  against  him  for  the  fright,  (a)  The 
same  principle  has  heea  applied  to  the  case  of  an  agreement  to 
load  a  vessel  with  a  stipulated  freight,  where  the  defendant  failed 
to  comply  with  his  contract,  bnt  third  persons  offered  to  make  up 
the  deficiency.  Here  it  was  held  that  the  master  was  bound  to 
accept  the  offer  of  such  third  persons,  and  tiiat  the  defendant 
was  entitled  to  recoup  the  freight  moneys  that  they  would  have 
paid.  (J)  (1) 

Nor  ig  the  doctrine  of  recoapment  confined  exclnsively  to 


(r^DaTidtoniF.  0w7i)ne,13£T((,SSl;  ,,                                .               . 

Shee1>«.  DaTie^lOimj).,  IB;  andS.O.,  (b)  Heckaher «.  M'Crea, 24 ITttdL, B04 ; 

t  Taaat.,  66.    And  Ma  Abbott  on  Ship-  dktt,  *1»,  Mid  •ho  4S1.     And  B«e,  to 

ping,  Pkrt  IV.,  ehaix  Iz.,  4i&  buis  ptint,  CoMigu  ■.  Uoluvk  A  &  B. 

(i)  EdwM'div.Todd.l  8eanmim,AM;  B.,  2  i>nHi>,  Sla 
Leech  «.  B«ld«ln,  B  WoOm,  4M  ;  Unm- 
phre7  «.  Bead,  <  WJurteit,  tts. 


(1)  In  ta  Mtlm  l«aaght  bj  •  mi^onmnan  who  baa  reeelred  gooda  from  * 
•onunoD  Mrrier  is  atore  for  Um  ownar,  and  hM  adTanoad  to  tb«  carrier  U«  cba^[«a 
far  traniportatioii,  to  raoover  A«  Muonnt  «f  Ui  advuiDe*  &om  the  ovner,  the  de- 
fendant eauuot  reoonp  damage*  for  Injuries  received  hj  the  goods  while  in  the  car- 
rier'a  handa,  if  *neb  iqjnriet  were  not  apparent  nor  known  to  the  varehooMman. 
Hie  owner  moat  look  to  the  eairier  for  ineh  damagea.  Sags  •.  Oittner,  11  Barb. 
(jr.  T.),  lift 

Bnt  in  an  action  by  a  earrier  for  his  freight,  damagea  for  Injary  to  Qie  gooda,  for 
wUch  the  earner  i*  liabl^  may  be  reeonped.  Bogg«  «.  Martin,  IS  B.  Monr.  l_Ky.),  239. 

A  claim  originaUng  In  contraot,  maj'  be  aet  up,  by  way  of  reeonpment,  againat 
one  founded  in  tort.  If  the  oonnter^eluma  ariae  ont  of  the  aame  aaljject-matter,  and 
are  aniceptible  of  a^natment  In  «ne  aeUon.  Bnt  the  defendant  cannot,  as  In  act^off, 
recover  any  execai  In  U*  hvor.  ffia  olalm  ia  nied  in  mitigation  of  damagea  only. 
Stow  V.  Yarwood,  14  fa.,  424. 

In  Uinonri,  a  aet-off  la  not  admlaaib]^  where  the  claim  on  either  dde  i*  for  mill- 
gated  damagea  Johnion  V.  Jonei,  14  JTdv,  494;  Hahan  •.  Boaa,  18  it.,lSl ;  Pratta. 
HenUna,  It.,  US;  Brake «. Coming,  19  Jfo.,  ISfi. 
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cases  of  contracL  It  is  often  applied  in  cases  of  tort.  Thtu,  it 
has  been  held  applicable,  in  New  York,  to  a  lien  for  tea^t, 
where  the  goods  were  sued  for  in  trover,  (c) 

A  ([Tiestion  very  analogous  to  this  19,  bow  far  evidence 
[452]  of  payments  when  not  pleaded,  or  when  made  after  &e 
commencement  of  the  suit,  is  admiasible  in  the  reduction 
of  damages ;  (1)  and  the  more  reaaonable  nde  in  the  lattar  ease 
would  seem  to  be,  that  in  snch  case  proof  of  the  payment  ia 
admissible  to  show  that  &e  plaintiff  has  not  snstained  the  entire 
injuy  for  which  he  claims  compensation.  (f2) 

It  is  well  settled,  however,  that  after  an  action  is  brooght  and 
costs  incnired,  the  defendant  cannot  bar  tiie  plaintifiTs  snit  l^ 
paying  the  debt  mraely,  without  also  paying  the  coets.  And 
where  snch  payment  is  made,  the  plaintiff  will  generally  be 
entitled,  if  the  costs  are  not  paid,  to  take  judgment  fw  nominal 
damages  and  hifi  ctnts.  (e)  Bat  if  the  payment  is  made  in  satis- 
faction  of  the  debt,  damages,  and  costs,  tiien  the  verdict  will  be 
for  the  ddiendant.  {/)  A  plea  of  payment  into  oomt  in  foil 
satisfaction  of  all  the  caoses  of  action  in  the  declaration  contained 
is  good,  being  an  answer  to  the  damages  as  well  as  the  debt  (ff) 
Bnt  a  plea  of  payment  into  court  in  debt,  stating  that  the  defend- 
ant never  was  indebted  to  the  plajntiff  to  a  greater  amoont  than 
the  Bom  paid  into  com-t,  is  bad,  as  not  answering  the  damage  for 
the  detention  (^  the  debt.  (A) 

I  cannot  omit  here  to  Bay,  that  the  doctrine  of  recoapment  ta 
generally  adopted  in  the  United  States,  appears  to  me  settled  on 
just  and  pMlosopbical  principles,  while  at  the  same  time  there  is 
no  donbt  that  it  woi^  a  Berious  innovation  in  the  anoint  rales 
which  seek  to  prodnce  singleness  of  issoes.  Hose  rolee  are,  how- 
ever, BO  far  modified  by  the  practice  of  doable  pleading,  set-t^, 
and,  lastly,  of  recoupment,  that  it  becomes  a  grave-,  question 
whether  they  are  now  of  any  very  considerable  practical  value ; 
and  it  is  at  least  quite  donbt^  whether  the  forms  of  action  are  of 
any  great  ntility,  bo  far  as  they  are  supposed,  or  were  originally 
intended,  to  produce  a  single  issue. 

.     (c)  EvereU  «.  Saltoi,  £0  Wmi,  W  M  Belknap  ■.  Godfrey,  32  r«nN.,9Sg. 

and  278.  (/)  'nuunw  *.  Bout,  13  Q.  B.  R.,  808. 

<<0  ShirlT*.  JMobi,3£>w.jr.  <7.,S8;  (^)  TTutOB*.BairiiigtoD,lS  Jf.  <f  W., 

Lediwd  «  Boncber,  1  Oar.  £  Pay»»,  1 ;  SO. 

RicIiudBon  tr.  Bobertaon.  1  Mm*,  i  WtU..         (A)  Lows  *.  Steele,  IS  if  <t  Fi,  IBa 
4SS.     FiffaonCt,  118. 

(1)  In  an  action  oa  a  note,  a  payment  made  on  the  mote  after  mlt  bronght,  ma; 
be  i^iea  in  aridauae  to  radaoe  tlie  damages    Biihap  •.  iMfM,  6  Ini.  B.  M. 
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THB  RULS  OF  DASAGES  IN  ACTIONS  TOR  TORTS  ORNIRALLT. 


ForiD*  of  Action  prcserlbeA  for  wronp — Trover — CftM — Tr«»p>«s— Beplevin — Uolcu 
AggnvAtlOD  b  prored,  the  Meunre  of  D«inag;w  in  mctloDi  of  Tort  Ii  matter  of 
Idw— WImt*  AfgamMoB  U  ihowo,  the  Jury  hftve  a  dbarBtioii  to  giTO 
Exemplary  or  VlndietlTe  Dunages  bejond.  oompMMtiiH)  for  MtMil  Lofl^-All 
the  ftttendant  cirenmiUiieeg  may  be  prorei — Bole  whore  botb  plaintiff  and 
defendant  are  lo  &alt — In  Colliuor — In  Caaaa  of  Felon;. 


Eatdto  thus  diqweed  of  the  Bnbject  of  oontractB,  we  proceed 
now  to  the  oonuderatioa  ot  wrongs.  The  tedmical  forms  pre> 
scribed  \>y  the  Englieh  law  for  die  redreas  of  wrongs,  or  as  the; 
we  tenued,  actions  ea  d^Uoto,  are  trover,  case,  treepass,  replevin, 
and  detinue.  (>)  (1) 

[Die  divisions  of  onr  system  in  this  respect  are  arlutrary ;  for, 
as  we  have  already  had  occasion  to  notice,  (J)  thrae  are  many 
actions  nominally  in  tort,  which^  in  respect  to  the  measore  of 
relief,  are  treated  as  virtually  actions  «9  eoniradu  /  and  in  these 
cases  a  fixed  rule  of  damages  is  adhered  to.  (2)    So  in  an  action 

(0  The  <Hi  aedoD  of  detinue  U   of      nuU^fleio  Mhrnditar  Aifhr.— lib.   IL, 
«oinp«r«tiT«ly  rare  oocmrence,  and  In       "        -""-■"-        ...  .1.    _.  ■■_  !_ 


Hew  YoA  li  abolidied  br  atatote.  Orotina  treata  only  of  AtmnHm,  under 

Orotina  tiitw  b^n*  hie  ehapter  Jk  thli  head  of  JToifjlriHM.    De  Jnr.  BeU. 

'    DitMut,    Bt^rm  dwMUM  ^  ^ugd  tuibii  et  Paa.,  Ub.   IL,  Cap.   11 :    Mt,  alao, 

<U>*tttr  pmtM  t*»>   tru;   jteetvmtm  —  anti,W. 

mobiteiwn — laMm.     ib  po^iontiiu  taii*  (J)  Anit,  SGI  and  STt, 
tnulaium.       FenionM  ad  id   pmd   a 

(1)  Aa  to  the  damagea  whl^  may  be  awarded  to  a  party  lifjnred  b;  an  aet  eoin- 
mlttad  in  contempt  of  oonrt,  in  proceediog*  to  pnidih  for  the  eont«npt,  aea  The 
People  *.  Compton,  1  Duar  (JV.  T.),  013. 

(8)  In  action*  of  tort  where  there  haa  been  no  wUlAd  Injntjr,  the  plaintiff  ean 
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of  trespass  withont  any  cirdunatancefl  of  a^^Tation,  the 
Supreme  Court  of  the  United  States  said  that,  the  caee  not  being 
one  vhicli  called  for  Tindictive  or  exemplary  damages,  tlie 
plaintiff  waa  only  entitled  to  recover  for  Us  actoal  iDJnry.(iti) 
80,  tliere  are  many  cases  of  tort  where  no  question  of  fraud, 

malice,  or  oppresaion  intervenes ;  and  in  those  cases  the 
[454]  meosnre  of  compensation  is   matter   of  law.     So  the 

Supreme  Court  of  New  Jersey  says,  in  an  action  of  frw- 
poM  fuate  dauium  fregit,  "  In  actions  of  treepaas,  where  the 
plaintiff  complains  of  no  injury  to  his  person  or.  feeUogs ;  where 
no  malice  is  diown ;  where  no  right  is  involved  beyond  a  mere 
question  of  property ;  where  there  is  a  clear  standard  for  the 
measure  of  damages,  and  no  difficulty  in  aj^lying  it, — ^the  mea- 
sure of  damages  is  a  question  of  law,  and  is  necessiuily  under 
the  control  of  the  court  (2)  And  so  again  in  Korth  Carolina,  in 
an  action  of  trespass  for  destroying  a  building  by  fire,  the  jury  at 
nisi  priuB  were  directed  that  the  measure  of  damages  was  not  the 
valne  of  the  building,  but  the  amount  it  would  have  taken  to 
rebuild  it  if  destroyed.  But  this,  on  review,  was  held  wrong ; 
and  the  court  said,  '*  Hie  proper  measure  in  actions  of  this  kind 
is  the  real  valne  of  the  prop^y  destroyed,  unless  the  trespass  is 
committed  wantonly  or  maliciously,  when  the  jury  may,  if  they 
think  proper,  give  vindictive  dam^es.  But  whether  Utey  should 
have  been  given  or  not  was  a  question  which  ought  to  have  been^^ 
submitted  with  proper  iustructious  to  the  jury."  (m)  (1)  But,  on  ' 
the  other  hand,  where  circumstances  of  aggravation  are  made 
apparent,  where  the  motive  of  the  defendant  is  grossly  fraudulent, 

(it)  Canard  w.  Tha  Fkolfio  Ini.  Ca,  S  (f)  Beny  «.  Vr«elMid,  1  Z»bnM^*2f. 

J'tttrt,  tas,  S83.    Bee  &1m  B«U  ft  CaA-  J.  A,  18S. 

nlogluuii,  S  i>«ten,  sa ;  Tnev  ■.  Swarlr  (m)  WyHt  n.  Snuthamu,  B  IrmUi, 

wont,  10  POtn,  80,  9S.  IM. 

onlj  raeoT«r  Uic  damagM  nimiMwrilj"  rtmlting  from  Um  Mt  ooraplalstd  «(  and  b« 
eaimot  aondnot  In  sneb  a  mannar  aa  to  make  tha  damkgea  mnaoMMrllj  bnrdantoma. 
Walmtha.  Badfidd,ll.Bar«.  (JV.  T.),S6»i  Hoodf  v.  HoDonrid,  4  Oil,  897. 

In  an  actton  upon  a  Matotor;  provMon  tn  Haina,  hj  vhlcb  every  niaat«r  et  a 
Taoel,  who  ihall  knowing^  toanipoii  out  of  the  State  an;  peraoa  under  the  age  of 
tventy-oDa  jaara,  iritlioi)ttlieeODt«nt«r  bla  parent,  marter  or  guardian  ia  poniahabla 
by  a  ftne,  and  liable  to  meb  parent,  A&,  for  all  dan>ag«*  aiutatned, — Slid,  that  ih> 
vuidtetiM  damagai  were  Intended  to  be  giyen  to  tb«  fkllier  by  thla  enaetment;  and 
that  tbe  meaanr*  of  damagealn  snch  action  la  eompaniatlon  forthapaeanlarylnjoiy 
or  loaa  remlting  from  niob  traniportalion.    ITIckerwD  a.  Harriman;  SB  JTaitu,  177. 

(1)  Compare  OhtoU  v.  Hnnldpallty  No.  9, 7  X«.  Aim.  6S1. 
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maliciooB,  or  opproBrave,  the  Bmonnt  of  relief  ib  left  lai^y  to 
the  discretion  of  the  jnrj. 

In  regard  to  tiiese  latter  cases',  we  have  already  observed  the  ' 
general  diflr(^;ard  of  the  principle  of  compensation  by  which 
they  are  marked,  (n)  And  I  have  stated  die  rule  to  be,  that 
where  groas  frand,  malice,  or  oppression  appears,  the  jury  are  not 
bonnd  to  adhere  to  the  strict  line  of  compensation,  but  may,  by 
a  Mverer  verdict,  at  once  impose  a  pnniBhment  on  tiie  d^endant 
and  hold  np  an  example  to  the  commonity.  (2)    I  proceed  now 

(«)  AnU.  8S.    la  addiUoD  to  tfa«  MMt  Hr.  Bntiuribrth,  "  IndMd,  In  wMay  In- 

dt«d  in  the  text,  oOiera  will  be  foand  itaade*  of  ero«i  fiiult,  it  !■  w  difflgnlt  to 

Ixuing  on  tiienUeot.     LeUnd  *.  Stone,  diatingaiifa  between  a  mere  Degloct  Mod 

10  JfoM,  *89;   Weld  k  B«rtl«tt.  10  - —^-' — -"-'—  '■--'  ■^--■'  -  ■^-  '- 
JfoM,  ilO,  471;   Stone  ■.  Codnun,  It 
Piek.,  9ST;    I^nied    •.    BnfflngtfHi,    ■ 


a  oatMoni  dedgn,  tlut  beddei  Qxe  de- 


Ptek.,  997 ;  i^nied  •.  BnfflngtfHi,  I  eome  poBiahment  amj  reMooablv  be  In- 
Man.,  bit;  Biehord*  v.  Farnbun,  It  flioted upon  the  penon  *o  offeodins."— 
Put.,  4G1.     And  the  doctrine  of  onr      Puihtrfirih'i  JiutimttM  of  Naiioaal'Lmo, 


Inw  ii  eupported  by  writer*  of  i 
than  mere  jndielB]  ftnthority.   Thaa  Mja 


V 


(8)  Tike  doctrine  of  exempluy  dunagee  haa  bean  twj  aitenaiTal f  diaeneied  m^ 
the  pnblication  of  the  laat edlHoit  of  this  vot^j  the  dluoHion  turning  ehieilj  upon 
the  qoaliiicationa  or  limita  wtEh  which  the  eaaertion  of  the  power  to  award  damagei 
bf  way  of  pnnidunent  li  to  be  taken,  isther  than  npoo  aay  denial  of  the  power. 
The  general  principle  that  in  easM  of  wUIflil  wrong  eommltted  by  the  defendant  the 
Jtuy  have  a  large  dieorMlon  to  award  damage*  by  way  of  imnMiiuent,  haa  been 
aMrted  in  a  nnmbar  of  the  oa*ai.  Bee  HawUna  «.  Ril^,  17  B.  M<mr.  (JTy.).  101 ; 
Fleet  K  HoUeokemp,  IS  lb.,  319 ;  Koonti  *.  Brown,  16  lb.,  Vlt ;  BmIt  •.  Utile,  M 
Ala.,  au  1  Boberta  «.  Ueim,  n  lb.,  678 ;  ForUr  v.  Seller,  U  Pena.  BL,  434 ;  Robla- 
■on  *.  Bnpert,  li.,  S3S ;  Omnt  v.  HcDono^,  7  Za  Aim.,  447 ;  OmA  v.  Qarza,  9  7te., 
8SB 1  Oraham  *.  Koder,  E  Ac,  141 :  Cole  «.  Tneker,  S  It.,  SSfl ;  Hnrphy  t.  Orun, 
11  A.,  S97;  Bindiard  k  Booth,  4  VU,  07;  UeCty  •.  Danley,  M  Pnm.  fit,  8S; 
Clark  «.  Bale*,  15  Bafi.  (Ark.),  463;  HaWilUanu  *.  Bragg.  ■  WU.,  4M;  Hill  «. 
The  New  Oriaana  Opeloiuaa  A  Qrat  Weatem  RaOroad  Company,  II  La,  Aim., 
m;  Sherman  «.  Dutch,  16  IlL,  SSI;  Wolff*.  Cohen,  S  Riek.  (8.  O.)  L.,  144; 
Hiibora  >.  Beach,  14  Jfo.,  104;  Sntton  «.  Handerllle,  1  Or.  0.  C.  A,  1ST ;  BrMl- 
ley  ■.  Home,  B^tbm'i  {iT.  C),  BBS ;  Ball  *.  Btowdtch,  S7  Mut.,  BB ;  Smith  ■. 
Gakin,S  AueJi  (TWn.),  4M ;  Walker  a.  Borland,  91  Jfo.,  S8S;  Phdim  a.  Eendei^ 
line,  90  i>m«.  &.,  >M;  HeAfM  t.  CrcAMrd,  IS  B*».,  447 ;  Day  *.  Woodworth,  Jb.. 
SSS;  Seymonra-UeOanalt^lB  A,  480.  In  the  e«*e  of  Day  a.  Woodworth,  (11 
Hon  IBS)  in  the  Supreme  Conrt  of  the  United  State*,  Mr.  Jxatie*  Orier,  in  dellTer- 
log  the  o[Hnion  of  the  aoort,  made  ma  of  die  hUawing  remark*  in  rapport  of  the 
doctrine :  "  It  1*  a  well  **tabllitied  principle  of  the  eoranon  law,  that  In  aetioni  of 
treopam  and  all  aotloB*  on  die  eaae  for  tort*,  a  Jury  may  Inflict  what  are  eallad 
exemplary,  punitive,  or  xlndietdT*  damaige*  upon  *  defudant,  baTltig  In  rtew  the 
enormity  of  hia  offenie  rather  than  the  mearare  of  eotnpenaation  to  the  plaintiff. 
We  are  awara-tlwt  the  propriety  of  tlu*  doctrine  ha*  been  qneftioned  by  nme 
writani  butifr^eatodjndlualdeeluoultff  more  than  a  oentory  are  to  be  received 
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to  a  review  of  the  caeee  in  which  Qaa  salataiy  ^Mtrine  has  been 
maintsined. 

■a  tha  beet  cxpodtion  of  vhst  tlie  Ikw  ii,  tlia  qnoMAon  'will  DOt  admit  i>f  BrgmiMBt 
B;  the  oamnoa  u  well  m  by  ttatato  law,  men  ara  often  pnnuhed  for  aggTavated 
miaooDdDot  or  lawleat  acta  bj  means  of  a  dvil  action,  and  the  damages  inflicted  bj 
way  of  penalty  or  paniahment  gi*«n  to  tlie  partj  injnred.  In  man;  dvQ  actions, 
■soh  as  tibcl,  ilander,  sediwtlon,  Acl,  the  trroag  done  to  the  pluntlff  is  iji«ap«b]e  of 
bdng  measured  bj  a  mmeyatandard;  and  tbe  damagaa  HMflacad  dq>end  on  tbear- 
«nmatano«>  ihoiring  the  degree  of  monl  turpitnde  or  atroeitf  of  tha  defaadsnf  s 
oondnct,  and  may  properly  b«  termed  exemplary  or  Tin^et^e  rather  than  ccon- 
pensatory. 

"  In  actions  of  toeapass,  where  the  Injury  has  been  wanton  and  msHciona,  or  gms 
and  onbageoni,  oonrta  permit  juries  to  add  to  the  measured  eompeniBtion  of  the 
plaint)^  which  b«  wonld  haTe  b««n  entitled  toraeorer  had  thetitjniybeenmflicted 
without  design  or  intention,  aomething  ftirther  by  way  of  pniiiihment  or  example, 
which  has  ■eme&nes  been  called  '  anart  money:'  Tbli  baa  been  always  left  to  the 
discretion  of  the  Jury ;  as  the  dc^iree  of  pnnitbment  to  be  thiu  inflioted  must  deptaid 
on  the  peculiar  clrennutaneee  of  eaeh  aaae." 

The  rule  that  In  an  action  for  a  malicious  wrong  the  jniy  may  give  scemfdary  ct 
Tindiettve  damage^  was  re-asserted  In  the  S'ew  York  Superior  Court  tn  18fie,  to  the 
ease  of  Fry  >.  Bennett,  1  AbbotCt  Pr.  S.,  169;  8.  G,  4  i)wr,I4T,  as  being  the  settled 
law  of  that  State,  derired  fr<mi  the  foHowing  authorities:  lUotaon  «.  ChMthun,  8 
/oAm  66 ;  Eoyt «.  Qdaton,  II  Jokni.  141 ;  Wory  «.  Jenkins,  14  /otna.  8BI ;  Wood- 
ward*. Paine,  IS /dknfc  494;  Bootv.  Bing,  4  Wfiut,  IIS;  Fero S>.  Bnaeol,  4  OMUt., 
148;  Allen  V.  Addlngton,  11  HWi,  SBO;  sea  also  fi.  a,  f  ITouf,  se,  IBB;  and  IS 
WtiuL,  aie.  See  abo  aa  to  the  taw  in  ITew  York,  D^n  >.  Wycoff,  t  Beli,  IN ; 
Taylor  *.  Chnroh,  4  JS.,  At% ;  Ofdnlons  of  Allen,  3.,  and  Gardiner,  J.,  in  Boah  v. 
ProsBar,  1  Kam.,  SU ;  S.  a,  below,  I  M  D.  Bmitk't  0.  P.  R,  %9i ;  Hicks  e.  Foater, 
It  Sari.,  SftS;  Knight*.  Wileoz,  14  ik,  SIS,  and  authoriUee  dted  by  Boahnell,  org., 
in  Kendall  V.  Stone,  1  8M,  IB.  But  by  applying  to  aoonrt  of  equity,  eomplainant 
w^Tea  all  cUm  to  exemplary  damage*.  Bird  «.  The  W.  4  U.  B.  B.  Co.,  8  Bich.  {B. 
0.)R,4t. 

~  iplary  damagea  may  be  allowed  agajntt  a  railroad  e<»np«ny,  if  It  appears 
'that  the  lots  was  eawed  by  the  gross  ne^gatiae  or  willibl  and  wanton  misdiief  of  ita 
agMl«;  (The  Yieksbugi  Jaekson  Bailroad  Company,  II  Jfiss.,  Ifie);  but  not  for 
mare  negligence.     HiU  e.  The  ITew  Oiiean*  OpelouiojAGreat  Weatera  Railroad  Co., 

11  Xo.  ^Mi.,  sea. 

qnallfieation  of  the  doctrine  haa  been  asserted,  in  scane  of  (he  aaaet,  to  Ihia 
extent, — that  if  TlndletiTe  damagea  are  to  be  allowed  for  thoa*  wrongs  for  which  no 
other  mode  of  pnnlehment  ia  proTided  by  the  law,  they  should  at  least  be  carefully 
deMed  wheroTer  the  deCandant  ia  oindnally  liable  to  punldanalit'for  the  wrong 
done,  by  Indictmeat  and  fine  or  otherwise. 

Thus,  the  Supreme  Court  of  Hasaachasetta  deny  all  TladiatiTe  damages  in  any 
action  for  an  ii^iDy  which  ia  also  punishable  by  indictment,  as  libel,  aasanlt  and 
battery,  Ae.;  on  the  ground  that  if  vindietiTe  damages  were  allowed  fn  each  aetiona, 
defendant  might  be  twioe  ponlshed  to  the  aaiae  aeL    Aoetin  %  Wilaon.4  OnA,  2TS. 

In  Taber  a.  Hotson,  (fi  Aid.,  S3S),  which  was  aa  action  of  traspass  Eur  an  ••■ 
laalt  and  battwy  and  Use  Impiiscnment,  the  judge  at  eiicnit  cbarg«d  the  jtuy,  that 
In  ^viag  exemplary  damages  they  n^ht  eoavder  the  wealth  t^  delendan^  and 


>^tth 
^,     agMie 

II  Za 

/  extent 
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Hmt  the  intent  of  the  dflfandimt  is  material  in  regard  [46S] 
to  damages,  has  always   been  recognized  in  oar  law : 
"Damages  are  grsdoated  by  the  intent  of  the  part;  committing 


tluit  If  be  v«re  wealthy  the;  DUgbt  lncreu«  the  damsgw,  A1m>,  Uut  the;  might 
glTa  not  only  compenwIloD  for  the  «otti«l  \om,  bnt  looh  additional  damagea  u  would 
tend  to  prevent  neh  condoct  Uld  give  peace  mnd  ueaiity.  On  >pp«l,  the  oonrt  laid 
down  the  mle  in  reipeet  to  exempluy  damagei,  tho* :  "  Where  the  defendant  la 
■ned  for  the  eomminion  of  a  tort,  moh  aa  alaadar,  an  off^na*  not  the  (abjeot  of 
criminal  paoidunent,  thenile  thatglt-etdamagsi  'topnnUi  (he  offender'  may,  with 
aoma  degree  of  propriety,  b«  applied,  beeaoae  it  ia  the  only  mode  in  wliioh,  by  pabli« 
example,  the  variena  if^ta  In  oommanity  to  peraonal  Mctuity  and  [Hivate  property 
Cka,  under  the  aanotiaB  of  law,  ha  protected  from  lojnry  and  ont[*g&  In.«(Mh  a 
eaae,  there  ia  i^^dom  im.  ptnMiag  a  jnry  to  '  Mend  together  the  interest  of  eodety 
and  of  the  aggrieTad  indlTldoal,'  Bat  there  i»  a  oLua  of  offenaea  the  eommiaaion  of 
whloh,  In  addition  to  the  eiril  remedy  allowed  the  Injnred  party,  anbjMti  the 
offender  to  a  atate  proaecntion.  To  this  elaaathe  ca««  nnder  o«aaideratioD  belooga;  ' 
and  if  the  principle  of  thainatroetlan  be  eotvect,  defendant  may  betwloepunlahedfor 
th*  lame  aMaalt  and  battery,  nia  wonld  not  a<<«oTd  with  the  ^irit  of  onr  inatita- 
liona,  'Die  Conatitntion  declare*  that  '  no  peison  ihall  be  twice  pnt  ta  Jeopardy  for 
the  aame  offeDM ; '  and  Ibongh  that  proTUton  may  not  relate  to  the  remedlea  aeonred 
by  dvU  proceeding),  aUll  it  aerrea  to  illnatrate  a  Aindamental  piindple  Inooleatcd 
t^  every  well-rcgnlatad  ijitum  of  goremment,  tIi  ;  tiiat  eacli  violation  of  the  law 
^uld  be  oertainly  Mlowed  by  one  a[^)roprl*tc  pnnidunent  and  no  more.  Hie 
State  haa  undertaken  t«  vindteatc  her  own  wionga ;  and  can  there  be  any  valid 
reaaon  why  cneh  Tindication  Aould  be  the  remit  of  a  mit  in  bvor  of  a  private 
ladividuall  It  matten  little  to  the  oBeader  what  be  the  form  in  which  he  pay  the 
penalty,  ao  tliat  be  pay*  b«t  once;  but  the  mica  ol  (Jeadlng  a*d  evidence  do  not 
permit  a  Judgment  Ilka  the  preaent  to  be  set  np  aa  a  bar  to  a  itate  procacntion. 
Henoe,  the  defendantitiUrcmalnatlBbletobetricdandeonTictedfara  pnblic  oSenie. 
Though  liable  t«  bepDtiided,a  eriminal  f«ooecdliigmaynot,it  Ubnic,be  InMitoted 
againat  him ;  hot  that  oonUagency  doca  not  affect  the  jwlneijri^  involved.  bccaoMt 
the  penalty  wUah  be  haa  inearred  bdci^  to  th*  Btate,  and  her  tallwa  to  ao*  fiw  it 
would  fiirBiab  no  naaon  for  ita  recovery  in  tfaia  action. 

"  In  thii  aoUoD  the  defudant  waa  liable  to  indictment  for  the  uaanltand  battery 
chatgedin  the  declaration;  anddamageaeontdoo^  therefore,  be  given  beyond  aocm- 
penaation  tor  the  plaintiff's  injury.  Ha  waa  not,  it  la  trae,  '  confined  to  the  proof 
of  actual  pecnniary  loaa;  the  Jury  mi|^t  have  taken  Into  oatuId*ratlon  every  oircnm- 
Btano*  of  th*  act  which  tqjnriotMly  affected  the  plaintiff,  not  only  in  hia  property, 
bat  In  Ma  paraon,  hia  peace  of  mlnd—jn  ihort — hia  indivldnal  happineak'  Bat  w* 
think  the  Jnry  had  no  right,  as  chars*d  by  the  (Srenit  Cotirt,  'togiveaoch  addltiooal 
damages  a*  would  tend  to  firevcBt  aich  condnet,  and  give  peace  and  •ecority  to  pri- 
vate itgfata  and  the  Mumnnl^  in  goivaL'  Nor  eonld  they,  in  «*(iniating  the  dam- 
»fm,  regard  the  wealth  of  the  defendaatj  becatUM  that  ekrenmatanaa  waa  wholly  nn- 
conneotad  with  the  offenae,  nod  eonld  not  be  eonadsred  In  the  way  of  reoampenae 
llir  the  Itgnry." 

Hie  pnqtrie^  of  tbi*  quaUAcatioa  of  the  ml*  waa,  however,  denied  in  Cole  t. 

Ta^er,  e  :r<«.,  8S« ;  WIlaoaK  Middlcton,  1  Cai.,6*;  Corwia  v.  Walton,  18  Jfft.Tl. 

The  gronndi  of  the  role  aUowing  vindictive  daoiagea,  were  diacuaed  very  fally 
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th«  wroiig."  (o)  Indeed,  the  rale  is,  that  if  the  rights  of  another 
party  are  invaded,  although  withont  evil  deei^,  and  even  if  the 
act  be  pBrely  accidental,  tihe  treepaes  most  be  aoBwered  for  in 
damages,  llie  qaeatioa  of  intention  is  onlj  urged  in  mitigatioQ 
or  aggravation  of  damages.    Tim&  in  an  early  decision,  a  case  of 

(0)  Erom  V.  Schoom^er,  B  Barb.  8.  C.  R.  SCL 


by  Mr.  JnniM  HoAiuD,  of  the  Kew  Tork  Snptrior  Gonrt  (In  tl>*  «M«  of  Frj.  «.  Ben- 
nett, 1  Abbaa^  Pr.  &,  288 ;  B.  a,  4  Awr,  147),  from  a  pmnt  of  new  diffonnt  from 
that  taken  In  oQar  eate^  and  in  a  way  at  one*  to  aabatantiatfl  Um  gesnal  dootriBs 
of  alloTiog  ponlllTO  danaget,  «&d  alio  to  annror  tho  a^piiiMDt  far  denpng  than 
irh«ie  a  crimitial  ponlilmtant  ii  prondad  by  lav.  He  Mtld,  "  It  i>  to  be  uotiood  tliat 
Uiii  proportion  (the  charge  exeepled  to,  allowing  TindlodTe  daq^gee),  doee  not 
Inrolve,  but  ma;  b«  eatirelf  eoniiBteot  with  the  exeliudoii  ot,  die  idea  of  ponlifament 
tot  the  iajary  done  to  loeiety.  It  ii  pnntthment  of  the  defandant  for  the  wrong  dons 
to  the  plalntiK  It  it  pnniihrnent  for  an  injury  attempted  or  dengned,  at  well  at  lor 
one  loflieted.  It  ii  ponidimait  for  the  tntont  to  injve  in  ngnieroiia  oau^  where  no 
inJDiy  can  probably  ariee;  and  it  le  cooHitent  with  the  aenmplion  that  the  offienae 
e*anot  be  penally  yiilted  by  the  State;  or  if  It  can  be,  that  the  penalty  Is  inflicted 
on  a  different  ground. 

"  I  am  unable  U>  lee  any  logical  eoatradietion  in  holding  that  the  mme  penon  may 
be  ootnpelled  to  atone  for  the  nme  offenae  to  an  intUridMal  for  a  wrong  done  orm«i- 
aeed  him,  and  to  aooietyfor  hie  aggreMon  npon  her  peaoe;  nor,  again,  that  the  mode 
of  making  each  etmiement  ihould  be  the  payment  of  money  in  caeheMe.  If  UiiiiB 
■o,  then  the  adjoHment  of  the  proportion  of  pnniehmeat  beeomea  a  matter  of  [«BOtie*l 
urangemeat;  and  it  will  be  seen  that  tribanaliof  jDBtiee''baTeio  tiiiaAti\b.  luthie 
oonneetion  I  may  adT«rt  to  Iheolgee&nthat  thiidoetrineofpaniehment  inradeitlis 
proii^n  of  the  |)i«Mnt  OonitltntioD,  that  no  peraon  thall  be  mb|eot  to  be  twice  put 
in  Jeopardy  for  ttieeameofleoM  Hiat  preeepti*  found  In  the  early  agei  of  the  oom- 
mon  law,  in  the  manm,  2ftmo  i&tal  bit  pumriftroimo  itUeto;  and  Ira*  applicable  to 
eiitninal  proeaentloni,  and  when  one  Judgment  or  mtanee  had  been  perfeeted. 
Another  i"«'"t,  porfa^w  more  perlinant,  la,  that  no  one  ihonU  be  twlee  Tcsad  if  It 
appean  toOie  court,  that  it  i«  for  one  and  tbe  tune  eaoie.  (Sbawe**  Caee,  B  Rtp., 
SI.)  It  haiDerw  been  imagined  that  either  of  (hue  preeeptainterpoaedaoobjeetdon 
to  the  inetitntion  of  proceedinge  by  the  itate  dmultaneouily  with  an  aetioa  by  bd 
IndlTldnal  Ibra  libel  It  haa  become  settled  law  In  A^and,  and  In  Ok  Stat^  that 
the  czliteiKeordetamlDattonof  the  one  lino  bar  to  the  other,  ehhon^itmaybear 
upon  the  queetton  of  the  toipention  of  proeeedlogt,  and  mltig*tion  of  pnnidmient  In 
the  criminal  ooiirt,  ^lat  court  wiU  poatpone  emtenee  on  the  proceedings  until  tha 
reeolt  of  the  etvU  inlt  U  known,  with  a  Tlew  to  the  eiteat  of  pwdtfauMot;  but  tha 
tArA  aeUon  ]i  not  alayed  or  affected  by  the  criminal  proeeentJon. 

"When,  iititu,  the  term* '  vindiotiTe  damagec,'  or '  ezemplaiy  damaget'  aresnptoyed 
In  a  ^tU  aeti<m  for  libel,  they  mean,  in  my  ofdidon,  the  atoaaiBtnt  whieh  tlM  law 
dananda  thall  be  made  to  the  libded  par^  by  the  offender;  and  audi  ntoneroeat 
loTolTea  esuntially  hie  punlthmeDt.  It  i*  a  eondemnatdon  and  tnfllaUon  for  tradne- 
Ing  the  Individnal — sot  for  provoking  him  to  break  tha  peaMk  It  would  be  oljae- 
tlonable  in  thit  view  of  the  eawi  to  inetmet  a  Jury  to  give  damagea  on  the  ground 
that  the  intereeti  of  todety  Mquir«d  the  defwdrat'i  puniihment,  or  that  they  eooU 
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trespass  quore  dauavm  fregit  is  cited,  where  the  defendant 
pleaded  "  he  had  an  acre  lying  next  the  six  acres  (2(wiw  im-  quo), 
and  on  it  a  hedge  of  thorns :  he  cat  the  thorns,  and  they,  ^>so 
itmio,  fell  Qpon  the  plaintiff's  land ;-  and  the  defendant  took  them 
off  as  soon  as  he  conld,  which  ia  the  same  tre^asa ;  and  the  plain- 
tiff demurred,  and  it  was  adjudged  for  die  plaintiff ;  for  though  a 
man  do  a  lawful  diing,  yet  if  any  damage  do  hereby  befall 
another,  he  shall  answer  for  it  if  he  could  have  avoided  it  As, 
if  a  man  fell  a  tree,  and -the  boughs  &11  on  another,  ipao  inmiOy 
yet  the  action  lies.  If  a  man  shoot  at  butts  and  hurt  another  un- 
awares, an  action  lies.  I  have  land  Hirongh  which  a  river  runs  to 
torn  your  mill,  and  I  top  the  sallows  growing  on  the  river-side, 
which  accidentally  stop  the  water  so  as  your  mill  ia  hindered:  an 
action  lies.  If  I  am  building  my  own  house,  and  a  piece  of  tim- 
ber foil  on  my  neighbor's  house  and  bref^  part  of  it,  ma.  action 
lies."  {p)  So  in  a  recent  case  in  the  Common  Pleas,  when  in  an 
affray  the  plaintiff  was  struck  by  accident,  Boeanqnet,  J.,  said  to 
the  jury,"The  plaintiff  is  entitled  to  your  verdict,  whether  it  was 
done  intentionfdly  or  not  But  the  intention  is  material  in  con- 
sidering the  amount  of  damages."  (^)  So,  also,  in  New  York,  in 
an  action  against  a  company  for  blasting  negligently  done  by  their 
agents,  (r)  The  principle  that  in  trespass  the  intent  is  not  conclu- 
sive, ia  carried  ao  &r  that  a  lunatic  is  held  liable  for  his  tortious 
acts,  as,  an  insane  justice  in  an  action  for  fiHae  imprisonment.  («) 
On  principle  this  should  never  have  been  permitted.  In 
&e  case  of  the  oomj>o9  mentit,  although  the  intent  be  not  [456] 
decisive,  still,  the  act  punished  is  that  of  a  party  competent 
to  foresee  and  guard  against  the  consequences  of  bia  conduct ;  and 
inevitable  accident  has  always  been  held  an  excuse.  In  the  case 
of  the  lunatic  it  may  be  urged,  both  that  no  good  policy  requires 
the  interpoffltion  of  the  law,  and  that  the  act  belonge  to  the  class 
of  cases  which  may  well  be  termed  inevitable  accidents. 

(d)  Umbert  *.  Beaie,  BirT.B«ym.,  (r)  "Exs t.CohattCo.,Z Barb. 8.0. R., 

4S1.  41 

(q)  Jama  ■.  C^pbell,  B  Cor.  ct  Payiw,  (>)  Krom  «.  Sehoonowker,  %  Barb.  B.  0. 

87a.  R.,  647  ;  HorM  v.  Crawford,  17  Vtrm., 

499 ;  Bndi «.  Frttibona,  4  Cbnuledt,  80a 

coDsider  the  offenM  to  tli«  SUt*  m  •  mmod  tor  inoreMiDg  th«  dunagM.  It  mtwt  b* 
•dmiCted  tbtX  tbi*  id«a  bu  tn  wan«  etm*,  b««ii  lootelj  and  pai'tially  pmentcd.  It 
doe*  not  belong  to  that  Idea  of  th«  pnniihment  now  songht  to  be  derftloped.  Tbat 
ia  conriatent  with  the  toppoddan,  either  that  there  la  no  penalty  on  behalf  of  the 
Btat«,  or  that  aaeh  penaltj  li  for  another  cauM^  and  wlQi  a  different  otject" 

SI 
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It  might  be  eaid,  however,  that  the  malicious  or  insolent 
iDteotioD  does  in  fact  increase  the  injury,  and  the  doctrine  of 
exemplary  damages  might  thus  be  reconciled  with  the  strict 
notion  of  compensation ;  hut  it  will  appear  from  the  cases  we 
now  proceed  to  examine,  that  the  idea  of  compensation  is  abui- 
doned  and  that  of  punishment  introduced.  So  in  an  action  of 
trespass,  aBsault,  and  imprisonment,  the  act  complained  of  being 
an  arrest  of  the  pUintiif  as  printer  of  the  North  Briton,  nnder  a 
general  warrant  issued  by  Lord  Halifax,  then  Secretary  of  State — 
no  actual  ill-treatment  being  alleged,  the  jury  having  found  a 
verdict  for  £300,  on  a  motion  for  a  new  trial  on  the  ground  of 
excessive  damages.  Lord  Chief  Justice  Pratt,  aftorwu^  Lord 
Camden,  said, — 


"  I  cunot  nj  wbftt  damsges  I  ahould  hkve  given  if  I  hsd  be^  upon  the 
jurf ;  but  I  directed  and  told  tbem  they  (r«re  not  bound  to  utj  certuD  dun- 
mg«e,  •gftinst  th«  soltdtor-g«nenl'B  irguraent.  Tb«  penon»l  fnjurj  done  to  the 
pUintiff  w«B  verj  Bnutll ;  m>  that  If  the  jurj  had  been  eonfloed  b^  thdr  oath  to 
consider  the  mere  pereonal  injury  onljr,  perhaps  301.  dama^  would  have  been 
thought  damt^es  sufficient ;  but  the  small  injury  done  to  the  plaintifll  or  the 
incODaidenbleoess  of  his  ranlc  and  station  in  life,  did  not  appear  to  the  juij  in 
that  Btriking  light  in  which  the  great  point  of  law,  touching  the  liberty  of  the 
subject,  appeared  to  them  at  the  trial;  they  saw  a  magistiate  orer  all  the  king's 
subjects,  exercising  arbitrarj  power,  violating  moffrta  cAwto,  and  attempting  to 
destroy  the  liberty  of  the  kingdom,  by  innsting  upon  the  l^ality  of  this  general 
warrant  befbre  them :  they  heard  Uie  kill's  counsel,  and  saw  the  solicitor  of  the 
treasury,  endeavoriog  to  support  and  maintain  the  legality  of  the  warrant  in  a 
tyrannical  and  severe  manner;  these  are  the  idea^  which  struck  the  jury  on  th« 
trial ;  and  I  think  they  have  done  right  in  giving  exemplary  damages."  (f) 

And  the  motion  for  a  new  trial  was  denied,  (it) 
[457]        So,  in  an  action  of  trespaaB,  for  debauching  the  plain- 
tiff's daughter,  a  verdict  having  been  found  for  £50,  on  a 
motion  for  a  new  trial  on  the  ground  that  the  damages  were 

(I)  EueUe  v.  Honev,  S  Wilt.,  SOS.  to  have  said,  "  Aa  to  the  damagei,  I  eon- 

(u)  B«&rdmore  t>.  Carrington,  S  Wilt.,  Hnue  o[  opinion  thst  the  jorj  era  not 

244,  wae  an  aetion  also  growing  ont  of  limited  to  the  injarr  reoeived.   Damages 

these  general  varraDt^  where  a  verdiet  are  deeigned  not  odIj  at  a  vtiifaolion  to 

wu  found  for  the  plaintiff  in  £1,000.  A>  the  injured  peraon,  bnt  likewiae  aa  a 

he  had  been  impnsoned  bat  six  day^  a  punieninent  to  the  gnilty,  and  u  a  proof 

moUon  vai  made  fur  a  new  trial,  on  the  of  the  detestation  b  which  tbe  wrongful 

groaed  of  the  ejaemTentm  ot  the  dam-  act  is  held  by  the  Jury.''    Bnt  I  cannot 

egea,    Bat  it  was  refnaed.    Lord  Camp-  find  this  language  ie  tne  eaaea«>eported 

bell,  in  his  Lives  of  the  Chancallors,  vol  by  Tnison. 
v.,  249,  reports  Lord  Chief  Jottice  Pratt 
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ezceaBiTe,  Wilmot,  Lord  Chiof  JuBtice,  Baid,  "  Actions  of  thia 
sort  are  brought  for  example's  sake ;  and  ftlthongh  the  plaintifTs 
Ion  in  tluB  can  may  not  really  amoont  to  the  value  of  twenty 
shillingB,  yet  the  jnry  have  done  right  in  giving  liberal  dama- 

yf  In  an  action  in  the  English  Common  Fleas,  of  trespaee  ^uare 
<iatitum  Jregit,  it  appeared  that  the  plaintiff,  a  gentleman  of 
fortnne,  was  shooting  on  his  own  estate,  when  the  defendant,  a 
hanker,  magistrate,  and  member  of  Parliament,  forced  himself  on 
the  plaintiff's  land,  fired  at  game  several  times,  and  used  very 
intemperate  language.  The  jury  fonnd  a  verdict  for  £500;  and 
on  a  motion  to  set  it  adde  for  excess,  Oibbs,  C.  J.,  said, — 

"I  wish  to  know,  Id  k  ctee  where  •  man  diareg»rda  erery  principle  which 
Actiiftt«fl  the  c<mdiict  of  gentlemen,  whftt  is  to  reebwn  him  except  dftm^es? 
To  be  sure,  one  a.n  hudij  fonodve  worse  conduct  thaa  this.  What  would  be 
said  to  a  person  in  a  low  sitoatioa  in  life,  who  ^ould  behave  himself  in  this 
manner  T  I  do  not  know  upon  what  principle  we  can  grant  a  rale  in  this  case, 
unless  we  were  to  lay  it  down  that  the  jurj  are  not  justified  in  giving  more  than 
the  absolute  pecuotarf  damage  that  the  plaintiff  may  austain.  Suppose  a  gen- 
Ueman  has  a  pared  walk  in  his  paddock,  before  his  window,  and  that  a  man 
intrudes,  and  walks  up  and  down  before  the  window  of  bis  bouse,  and  looks  in 
while  the  owner  is  at  dinner,  is  the  trespasser  to  be  permitted  to  say,  '  Here  ia  a 
half-penny  for  you,  which  is  the  full  extent  of  all  the  mischief  I  have  done '  1 
'Would  that  be  a  compensation  f  I  cannot  say  that  it  would  be."  And  Heath, 
J.,  sud,  "I  remember  a  case  where  &e  jury  gave  £500  dunages  for  merely 
knockmg  a  man's  hat  off;  and  the  court  revised  a  new  trial  There  was  not 
one  country  gentleman  in  a  hundred  who  would  have  behaved  with  the  landabte 
and  dignified  ooolneos  which  this  plaintiff  did.  It  goes  to  prev«it  the  practice 
of  duelling,  if  Juries  are  permitted  to  punish  insult  by  exemplary  damages,"  (wj 

'  In  a  case  in  the  King's  Bench,  which  was  trespass  for 
breaking  the  plaintiff's  close,  and  laying  poison  upon  it  [458] 
to  destroy  the  plaintifTe  poultry,  the  defendant  contended 
that  he  was  only  liable  for  the  value  of  the  fowls  destroyed  ;  but 
Abbott,  J.,  told  the  jury  that  they  might  contdder  not  only  the 
mere  pecnniaiy  damage,  but  also  the  intention,  whether  for  insnlt 
or  injnry ;  and  the  verdict  was  £50.  (») 

A  So,  in  a  recent  case,  (y)  the  Court  of  Exchequer  said,  "  In 
actions  for  malicious  injuries,  juries  have  been  allowed  to  give 
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vbat  are  called  vindicttTe  damages,    aad  to  take  aU  die  cir- 
camataDceB  into  conaideratioiL" 

So  ia  the  Ezcheqaer  Chamber,  Lord  Denman  recently  stud 
that  the  actioiia  of  trespass  of  real  and  personal  proper^  were  an 
extenaion  of  that  protection  which  the  law  throws  aroond  the 
person,  and  that  anbstantial  damages  may  be  recovered  in  reject 
of  snch  rights,  though  no  loss  or  diminntion  in  value  of  property 
may  have  occurred,  (z) 

Iq  the  United  States  generally,  the  power  of  the  jnry  to  give 
exemplary  damages  where  circomatancei  of  aggravation  render 
it  impossible  to  apply  any  fixed  rqle  of  law,  has  been  steadily 
maintained. 

So  on  the  Pennsylvania  circuit :  "  I  admit,"  said  "Washington,  ■ 
J.,  (a)  "  that  in  cases  where  merely  vindictive  damages  are  sued 
for,  the  jury  act  without  control  on  the  subject  of  damages  \  be- 
cause there  is  no  legal  rale  by  which  they  can  be  measured ;  and 
unless  they  are  so  extravagant  as  to  induce  a  suspicion  of  improper 
conduct,  the  court  will  not  interfere." 

The  nile  is  well  settled  in  New  York.  Bo  in  an  actiou  for 
libel,  it  was  urged  on  a  motion  for  a  new  trial,  that  the  public 
character  of  the  plaintifi'  as  an  officer  of  government,  and  the  evil 
example  of  libels,  were  stated  by  the  judge  to  the  jnry,  as  conaid- 
erations  with  them  for  ina^amng  the  damages ;  but  -  Kent,  0.  J., 
delivering  the  opinion  of  the  Supreme  Court,  said,  "Surely  this 
is  the  trae  and  salutary  doctrine.  The  actual  pecuniary  damages 
in  actions  for  defamation,  as  well  as  in  other  actions  for  Uxt, 
[459]  can  rarely  be  computed,  and  are  never  the  sole  rule  of 
assessment."  And  after  reviewing  the  Engli^  caaee,  the 
court  proceeded  :  "  But  it  cannot  be  requisite  to  multiply  instan- 
ces in  which  the  doctrine  contained  in  this  part  of  the  cha^;e  has 
received  the  sanction  of  English  and  American  courts  of  jnstice. 
It  is  too  well  settled  in  jA-actice,  and  is  too  valuable  in  principle, 
to  be  called  in  question."  (i)  Spencer,  J.,  held  still  stronger  lan- 
guage. "In  vindictive  actions,"  he  siud,  "snch  as  for  libels, 
defamation,  assault  and  battety,  false  imprisonment,  and  a  variety 
of  others,  it  is  always  given  in  chai^  to  the  jury  that  they  are  to 


(z)  Rogera  «.  Spence,  18  M.  i  WiU.,  (a)  Walker  t.  SmiOi.  1  W«A.  0.  C.  R., 

CTl.    S««,  aim,  wUliami  ■.  Cniise,  I      1S3. 
Mm.  Or.  A  Be.,  841.  (i)  llUotKin  v.  CheetluuD,  I  J.R.,6t 
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inflict  damages  for  example's  sake,  and  hj  way  of  ptmishing  tho 
defendant" 

So  again,  in  another  case,  (c)  where  trespass  was  brought  for 
beating  a  horse  to  death,  the  jndge  charged,  that  if  they  found  for 
the  plaintiff,  it  was  a  case  in  which,  from  the  wantonness  and 
cruelty  of  the  defendant's  condnct,  the  jury  had  a  right  to  give 
smart  money.  A  verdict  was  found  for  $75.  A  motion  was 
made  to  set  aflide  the  verdict  for  misdirection,  and  for  excesBire 
damages ;  bnt  the  Supreme  Court  of  New  York  said,  "  Great 
barbarity  was  proved  on  the  part  of  the  plaintiff;  we  think  the 
cbai^  of  the  judge  was  correct,  and  should  have  been  better  sat^ 
isfied  with  the  verdict  if  the  amount  of  damages  had  been  greater  / 
and  more  exemplary ;"  and  the  motion  was  denied.  ^^ 

The  same  principle  was  recognized  on  the  Hasaachusetta  cir- 
cuit, by  Mr.  Justice  Story,  (d)  who  said,  "  In  cases  of  marine 
torts,  or  illegal  captures,  it  is  far  from  being  uncommon  in  the 
Admiralty  to  allow  coets  and  expenses,  and  to  mulct  the  offending 
parties,  eoen  in  easetr^>leay  damages,  when  the  nature  of  the  case 
requires  it.  Oourta  of  Admiralty  allow  such  claims,  not  techni- 
cally as  costs,  but  on  the  same  principle  as  damages  are  often 
allowed  in  cases  of  torts  by  courts  of  common  law,  as  a  recom- 
pense for  injuries  sustained,  as  exem^plary  damages,  or  as  a  remn- 
nerstioa  for  expenses  incarred,  or  losses  sustained,  by  the  miscoa- 
dnet  of  the  other  party," 

So,  again,  the  same  learned  judge,  on  the  Maine  circuit,  in 
an  action  for  malicious  prosecution,  used  this  language ;  "If  in 
the  present  case  there  waa  on  the  part  of  the  defendant  a  want 
of  probable  canse ;  yet  if  he  acted  onder  a  mistaken  sense 
of  duty  and  without  any  intention  of  oppression,  it  was  at  [160] 
most  a  cade  for  eompenaatory  and  not  for  vindictive  dama- 
ges, (e) 

So  in  New  Hampshire,  in  an  action  on  the  case  to  recover 
damages,  resulting  from  defects  of  a  bridge  which  the  defendants 
were  bound  to  repair,  the  jury  were  instmcted  that  exemplary 
damages  might  be  allowed  in  their  discretion,  in  case  they  be- 
lieved there  had  been  gross  negligence  on  &e  part  of  the  defend- 
ants; and  on  a  motion  for  a  new  trial  for  misdirection,  the 
Superior  Court  reviewed  the  English  and  American  cases,  and 

(<)  Wo«rt  V.  Jmlrini,  14  J.  R„  SS9.  («)  Winui  •.  Coffin,  S  Story,  1. 

(<4  BottoD  Huut  Co.  «.  FUkt,  2  3t<y 
imB.,  ISO. 
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closed  by  saying,  "  The  principle  being  thus  eBtabliehed,  that  in 
actionB  for  torts  to  the  person,  and  to  personal  property,  tiie  jury 
may  give  liberal  or  exemplary  damages  in  their  cUscretion,  dam- 
ages beyond  the  actual  injury  sust^ned,  for  the  sake  of  the  exam- 
ple, the  only  remaining  inquiry  is  whether  the  present  case  vas 
proper  for  the  exercise  of  that  discretion."  And  it  was  held  to 
be  BO.  {/) 

So  in  Connecticnt,  in  an  action  on  the  case  for  gross  negli* 
gence,  it  was  said  by  Church,  J.,  in  delivering  the  opinion  of  die 
Supreme  Court  of  Errors,  "  There  is  no  principle  better  estab- 
lished and  in  practice  more  nnirersal,  than  that  vindu^ive  dam- 
gea  or  amart  money  may  be  and  is  awarded  by  the  verdict  of 
juries,  and  whether  the  form  of  action  be  trespass  or  case."  (y) 

So  in  PeanBylvania,  Gibson,  J.,  delivering  the  opinion  of  the 
court,  said,  "In  cases  of  personal  injury,  damages  are  given  not 
to  compensate  but  to  punish."  (A) 

And  the  doctrine  has  been  fully  adopted  by  the  Supreme 
Court  of  the  United' States.  In  an  action  of  trover,  (t)  brought 
for  goods  illegally  seized  by  the  collector  of  New  Yoi^  under 
instructions  from  the  secretary  of  the  navy,  hi^  immediate  supe- 
rior, the  circuit  judge  charged  that  the  collector  having  acted  in 
good  faith  should  not  be  subjected  to  the  payment  of  more  than 
nominal  damages.  But  the  Supreme  Court  said,  "  Where  a 
ministerial   officer   acta  in   good  faith,   for  an  injury  done  he  . 

is  not  liable  to  exemplary  damages;  but  he  can  claim 

[461]  no  further  exemption  where  his  acts  are  clearly  agsjnst 

law.    The  good  faath  with  which  the  defendant  seems  to 

have  acted,  shonld  not  exempt  him  from  compensatory  damage," 

80  in  a  case  of  marine  trespass,  brou^t  against  the  owners  of 
a  privateer  for  an  illegal  seizure,  the  Supreme  Court  of  the  United 
States  said,  "  This  is  a  case  of  gross  and  wanton  outrage.  The 
honor  of  the  country  and  the  duty  of  the  court  equally  require 
that  a  juBt  compensation  should  be  made  to  unoffending  nen- 
trals,  for  all  the  injuries  and  losses  actually  sustained  by  them. 
And  if  this  were  ft  suit  agmnst  the  origmal  wrong-doer,  it  might 
be  proper  to  go  yet  farther,  and  visit  upon  them,  in  the  shape  of 
exemplary  damages,  the  proper  punishment  which  belongs  to 

(/)  Whippl«  V.  Wripole.  10  JIT,  H.  B..  (A)  Pirtorina  «.  FiBher,  1  Ra^,  J7 ; 

ISO.  _  _  but  It  iat»be  noticed  ttutt  lli«  rsouuk  li 

(i)  Tnc7  V.  Smrtwoot,  10  Pittn,  Bl. 
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gnch  lawlesB  miecondact.  Bat  it  is  to  be  considered  that  this  ie  a 
Bnit  against  the  owners  of  the  privateer ;  they  are  innocent  of  the 
demerit  of  the  transaction.  Under  Bach  circnmstances,  we  are  of 
opinion  they  are  bound  to  repair  all  the  real  injnrira  and  personal 
wrongs  BOfitained  by  the  libelants,  but  they  are  not  bound  to  the 
extent  of  vindictive  damages."  (J) 

So  in  Gonnecticnt,  it  hne  been  said,  that  in  actions  for  injuries 
to  personal  property,  "  the  jury  are  not  restricted  to  the  pecnniary 
loss  of  the  plaintiff."  (A) 

So  in  Pennsylvania — "  that  with  s  view  to  promote  the  peace 
and  quiet  of  society,  and  to  protect  every  one  in  the  fuU  enjoy- 
ment of  hiB  rights,  the  jnry  are  at  liberty  to  give  vindictive  or 
exemplary  damages."  (I) 

In  Alabama  it  has  been  recently  said,  in  reference  to  the 
action  for  malicious  prosecution,  that  "  the  common  law  in  such 
cases  allows  the  jury,  if  they  choose,  to  make  an  example  of  the 
defendant  when  Bued  for  redress,  and  will  allow  them  to  go 
beyond  the  actual  damage  the  party  has  sustained."  {m) 
,  So  in  Louisiana, — that  damages  are  to  be  measured  by  the 
extent  of  injury ;  except  where  ^e  defendant  has  been  guilty  of 
gross  misconduct,  and  then  vindictive  damages  may  be  sometimes 
given  by  the  jury.  (»)  -  S 

Li  New  York  the  general  rule  has  been  repeatedly 
declared.  So,  in  an  action  for  libel,  it  was  uud  by  the  [462] 
chancellor,  in  the  Court  of  Errors,  "The  jury  may  not 
only  ^ve  such  damages  as  they  tiiink  necessary  to  compensate 
the  plwntiff  for  his  actual  injury,  but  they  may  also  give  dam- 
ages by  way  of  punishment  to  the  defendants.  This  is  usaally 
denominated  exemplary  damages,  or  smart  money."  (o)  >  ;^ 

The  subject  has  been  again  recently  examined  in  the  same 
8tate,  and  the  general  principle  very  clearly  stated.  It  waa  an 
action  for  assault  and  battery,  where  it  was  insisted  that  the 
fact  that  the  defendant  had  been  puniehed  criminally  for  the 
offense  ahonld  he  received  in  evidence  to  mitigate  damages  in  the 
civil  suit.    The  court  held  otherwise,  saying, — 

"  In  vindictive  actions,  uul  this  is  i^reed  to  come  within  thftt  clus,  jurors 

'         (!)  BUtty,  J., in  tbe  Aniiiiblfl Naucv,  I  (m)  DoDuell  «.  JonM,  IS  Ala.  Ai  8., 

Wheafy*,  Me.  4»0, 603. 

(it)  UerrilU  >.  Tsriff  Hu'g  Co.,   10  (n)  N«lMa  t.  Morgu,  S  Marti*  L.  R., 

Coxit.,  SSi,  487. 

(0  Phillip*  V.   lavniiee,  6  Watt*  Jt  (o)  ffing  >;  Boot,  4  W*nd.,  113,  13>. 

Strg.,  IM. 
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■re  •IwsjB  MithwiMd  to  giro  «zaiipluT  damageo,  when  the  injorf  ifl  aUndod 
with  drcumstuices  of  aggnntioa ;  tad  the  rale  ia  Uid  down  without  the  qnili- 
flcfttioD,  th»t  we  are  to  ngud  eiUter  the  probahle  or  the  actual  punishmtnt  of 
the  defendant  hj  indictment  and  cooTictioD  at  the  auit  of  the  people.  *  *  *  We 
emoede  that  smart  moaej  allowed  b;  a  Jniy,  and  finea  imposed  at  the  suit  of 
the  people,  depend  on  the  eame  principle.  Both  are  penal,  and  intended  to 
deter  oUiers  from  the  commiuion  of  the  like  crime.  The  fbrmer,  however, 
becomes  inddentallj  eompenaatoij  for  damage*,  and  at  Qm  same  time  answers 
the  purpoeea  of  puniahmenL"  (p) 


In  a  still  moro  recent  case,  in  the  Coart  of  Errore  of  the  same 
State,  Mr.  Senator  Strong  said,  "  In  aggravated  cases  of  this 
nature,  are  not  jurors  daily  charged  to  give  such  damages  as  shall 
not  only  remtmerate  the  plaintiff,  but  operate  aa  a  poniBhment  to 
the  defendant — as  diall  deter  him  and  others  in  like  case  offend- 
ing, from  the  perpetration  of  similar  enormities  V  (^) 

A  very  foil  discnssioD  has  been  recently  had  of  the  snb- 
[463]  ject  in  Pennsylyania,  idien  the  following  language  was 
held,  and  the  doctrine  well  maintained  on  principle  : — 

"  In  trespass,  the  quo  anuno  is  certainlj  not  msterial  to  the  quesUon  of  lia- 
bility ;  nor  is  it  ao  even  to  the  qusntmn  of  damages,  in  order  to  bring  it  below 
the  actual  injury.  The  common  law  r^ects  the  compromising  principle  of  the 
civil  law,  which  divides  the  loia  betwixt  partiM  equally  bUmeless-,  and  acts  on 
a  atwner  hxA  more  exact  rule  of  justke,  by  casting  the  whole  on  him  wiu)  occ»- 
sioned  it,  and  requiring  him  to  bear  the  consequences  of  his  own  acts  and  his 
own  mischances.  But  though  mitigsot  circumstances  maj  not  redace  the  com- 
pensation below  actus]  loss,  may  tkot  circumstances  of  aggravation  be  aufl^ed 
to  enhance  ftf  Whatever  be  the  speculative  notions  of  ftnciful  writeis,  the 
sathorities  teach  that  damages  may  be  given  in  peculiar  cases,  not  only  to  com- 
pensate,  but  to  punish.  There  are  oBenies  against  morals,  to  whic^  the  Uw 
has  snnexed  no  penalty  as  pubhc  wrongs,  and  which  would  pass  without  repro- 
hensi(m,  did  not  the  providence  of  the  coorts  permit  the  private  remedy  to 
become  an  instrument  of  public  correction.  Such,  in  a  signal  degree,  is  the 
function  of  an  action  for  debauching  a  daughter,  in  which  the  consequential  loss 
of  service — the  legal  and  technical  injury — is  compensated  a  thousand  fold, 

ip)  Cook  c  Ellii,  B  BUI,  4es.    See,  treuary  s  portjon  of  the  flae  imposed  on 

sIm,  TiSt  •.  Culver,  8  Eill,  ISO;  Auch-  the  defeaiiaDt,ia  not  entitled  in  enaction 

muW  V,  Ham,  1  Denio,  495,  aad  Brizsee  Hgsinst  the  same  defendaot  to  recover 

«.  Maybee,  HI  Wmd.,  144,  vhere  it  ie  more  than  nominal  danugeB.    Jscb  >. 

•oggeatedUie  jury  may  give  imsrt  money  Bell  3  Gar.  it  Paynt,  816. 

hi  replevin.  (?)  Burr  v.  Burr,  1  Hm,  SOT,  SIT ;  and 

In  England,  however,  it  has  been  held  see  the  mla  very  atrongly  laid  down  in 

that  a  pe>^  not  niffering  any  actosi  In-  eaiea  of  slander  of  title,  in  Kendall  *. 

Jurr,  who  hu  preferred  an  indictment,  Stone,  S  Sandf.  8.  O.,  36). 


■ucoeeded,  and  reeeived  from  the 
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thoDgb  its  nine  is  u  ckpAbla  of  uemto  cstimktioii  u  that  of  uj  other  com- 
moditf.  It  is  idle  to  uy  that  loss  of  'seirice  is  not  the  rcttl  ffttnatta.  The 
Ut  tolentsfl  no  anoiiulf  bo  monslrous  ms  ft  coont  for  one  cftose  of  action,  and  % 
recorerf  for  another.  Were  damages  given  not  to  caatigate,  but  to  reronnerate 
for  kmofproepects,  c(»afort,  and  honor,— If  haply  there  could  be  an  equivalent 
for  these, — the  count  and  the  evidence  would  oonfonn  to  the  grievance ;  instead 
of  whidt,  it  ii  indiipensable  to  asaert  the  evidence  of  servitude,  and  to  prove  it 
Aa  regards  the  j^ntiff,  then,  the  ostensible  wrong  Is  the  real  one ;  bnt  as  regftrdfl 
the  public,  it  maj  be  a  raj  different  thing.  On  no  other  prindple  could  more 
be  gi*en  than  ie  eommensurate  with  what  the  law  admits  to  be  an  injuiy.  On 
what  other  principle  aro  the  drcnmstances  of  the  defbndant  put  befbre  the  Jury 
tor  the  purposes  of  a^fftvation  or  miUgation,  in  perhaps  all  cases  of  personal 
tort  f  The  abili^  of  the  plaintiff  legitimatBly  enten  into  the  eitkoate  of  com- 
pensatoij  damages,  because  a  dollar  is  worth  len  to  a  rich  man  than  to  a  poor 
one ;  but  tho  extant  of  an  ii^juiy  has  no  imaginable  relation  to  the  means  of  him 
who  is  to  repair  it.  In  actions  whose  end  is  cle&rl;  compensation,  and  no  more — 
trover  and  debt  fbr  example — the  law  laquires  not  into  the  abHit]'  of  him  who  has 
converted  mj-  chattels,  or  withheld  my  mon^,  but  gives  me  Qie  same  damages 
or  interest,  whether  he  be  rich  or  whether  he  b«  poor,  or  whether  the  wrong 
wsn  more  or  leas  excnsabU  in  a  moral  view ;  and  the  eonvene  shows  that 
where  the  defendant's  drcamatanoea  are  brought  into  the  Moonnt,  something 
iHm  than  individual  reparation  is  cootemplatod.  Nor  can  It  be  said  that  the 
wrong-doer  is  to  saSer  In  order  to  appease  the  resentment  of  the  iiyured,  and 
^t  even  vindicatory  damages  are  In  truth  compensatory.  The  purposes  of  the 
kw  tn  more  elevated  than  the  gratification  of  revenge.  Mental  or  bodily  pun 
is  doubtless  a  legitimate  subject  of  amends,  produced,  bowerer,  not  by  the 
infliction  of  suffering,  bnt  by  a  peeniuary  equivalent  The  enhancement  [U4] 
of  damages,  by  the  abili^  of  the  defendant,  not  bdng  dedpied  fbr  the 
benefit  of  the  plaintiff  must  oonaequently  be  for  something  beyond  compensa- 
tion. That  cmrective  damages  may  be  given  for  the  sake  of  example,  it  at  old  tu 
tit  law  itulfr  (r) 

But  in  an  amicable  action  it  is  error  to  tell  the  jury  they  were 
not  confined  to  the  actual  damage.  («)  Bo  in  Kew  York,  iu 
actions  for  the  lose  of  service  (not  being  for  seduction),  the  father 
cannot  recover  more  than  actual  damages,  aa  the  child  may  mun- 
tiun  his  own  suit.  (Q 

(r)  UcBHde  V.  UeLanghlia,  S  Watti  motives,  the  damage!  ought  not  to  be 

R.,  VJ6.     In  Eentnchy,  we  UoniMn'a  aneued  with  refiire&Ge  to  the  aet  and 

Ex'r  «.  Hart,  i  Siib,  4,  and  Bmith  «  moUvee  of  the  meet  gidlty  or  the  mort 

Sjoib,  i  Bib^,  603.    On  the  HaMBohD-  iaooceiit  party,  but  Uie  tme  eriterton  irf 

•ette  eireuit,  *m  Wbittemore  ■.  Cotter,  1  4>msn  is  the  whole  tigmrf  whieh  the 

eail.,  4TS,  483.    Ib  Conard  «;  Paei&e  plaintiff  humtalBed  from  the  Jdet  aet 

Ida  Co.,  fl  Pitrrt,  Mt,  «8S,  lee  a  very  of  tretpaee.     Clark  v.  Heweam,  1  Bxch. 

ttroDg  charge  at  the  drenSL    Where,  B.,  ISl. 

however,  two  penona  are  j<dntly  sned  (>)  Araer  «.  Longitreth,  10  £arr,  14S. 

for  SB  sManlt  or  other  tareepue,  only  (t)  Whitney  v.Htteheoek,  4  Demo,  469. 
one  of  whom  hai  acted  from  improper 
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la  an  exceedingly  well  reasoned  case  on  the  PennBylTania 
Circuit,  Mr.  Justice  Grier  eaid, — 

"  tt  is  K  well-BetUed  doctrine  of  the  common  Iwtr,  though  lomewhftt  diqiated 
of  late,  that  «  jury.  In  actiooa  of  trespua  or  tort,  may  inflict  exemplarf  or  vin- 
^ctire  damages  npoo  a  defendant,  hannginTiew  tbeeoonnitf  of  the  defeuda&t'g 
conduct  rather  than  compensation  to  the  plaintffi  Indeed,  in  many  actioaa, 
such  as  slander,  libel,  aeductiOD,  tc,  there  is  no  measure  of  damages  by  which 
they  can  be  given  as  compensation  lor  an  Iqjury,  but  are  ioflicted  wholly  with 
a  view  to  punish  and  make  an  example  of  the  defendant."  (u) 


r,. 


So,  also,  it  bas  been  eaid  in  Blinois,  "  In  vindictive  actions  the 
jury  are  always  permitted,  to  give  daraagee  for  the  double  pnr- 
pofie  of  setting  an  example  and  pnnishing  the  wrong-doer."  (v)  So, 
agun,  in  an  action  of  trespaee  for  aeeault  and  battery,  it  was  said, 
"  In  tliifi  class  of  cases  the  jury  may  give  exemplary  damages, 
not  only  to  compensate  tlie  plaintiff,  bat  to  punish  the  defend- 
ant." (w)    And  in  Texas  the  principle  has  been  very  recently 

recognized,  (a;) 
[465]  So,  also,  recently  in  the  State  of  Alabama,  in  an  action 
of  trespass  guare  dausum  /regit,  {y)  In  a  case  of  deceit, 
in  South  Carolina,  the  court  said  that  the  jniy  were  at  liberty  to 
compensate  the  plaintiff,  and  pnnish  a  palpable  innd.  {2)  And 
in  another  case  in  the  same  State,  where  a  trespass  having  been 
committed,  the  actual  damage  was  very  trifling,  not  exceeding, 
as  was  admitted,  twenty  dollars,  and  the  jnry  gave  three  thoa- 
eand  doUars ;  the  court  said  timt  if  it  had  rested  with  them,  they 
should  not  have  ^ven  more  than  five  hondred,  but  they  refused 
to  distnrb  the  veixlict  (a) 

In  North  Carolina  the  principle  of  vindictive  damages  has 
been  distinctly  declared,  bat  has  been  held  not  to  apply  to  suits 
agunst  the  representatives  of  a  deceased  par^  who  had  com- 
mitted the  act  complained  of.  (5) 

In  many  cases  of  slander  and  libel,  indeed,  the  law  even  steps 
beyond  the  line  here  drawn,  and  req^nires  no  proof  of  actual  in- 


(«)  Stitnpson  *.  The  Bailroadi,  Wat- 
l<ut,Jun.,  k.,  16*. 

(v)  Ombe  ■.  UargrSTe,  1  Scattuna*. 
87S.  See,  «laa,  JohoMn  >.  Weedman,  i 
Beammon,  iSB. 

(u)  UcKamara  *.  King,  2  O'dmaii,  433,      vat. 
436.  (A)  Bippey  V.  HiUer,  11  treddl,  241. 

(i)  Smith  »,  Sherwood,  8  Tfxa»  R., 


UitcheU*.  Billbinley,  H  ^lo..  891, 
,  iseo.      IvM  B.  H'QQeen,  11  AU., 

Spibea  ■.  Englidi,  4  StmMort,  U. 
JuhnaoD  «.  Ibniuhaa,  S  Strvhhart, 
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gtuy  whatever,  to  entitle  tiie  plaintiff  to  sach  amoimt  as  the  jttry 
see  fit  to  give ;  (o)  the  onl;  restriction  in  alL  these  cases  being  the 
power  exercised  by  tte  courts  over  coimpt,  partial,  and  paseionste 
verdicts,  (rf) 

In  Buley  tr.  Biytoi],  1  Murr.  R,  SI7 
and  BST,  sn  aetion  of  this  daes,  the  Lord 
Chief  Commiuloiier  uid,  "  1  caanot  help 
thiobing  that  Lord  Eenyon  iDtrodncea 
into  cues  of  thie  turt  a  principle,  bb  to 
damages,  eitremeJT  dangerous  In  its  «on- 
scqneDceB.   He  considered  snch  qnestloaa 


(c)  StarHe  on  Slmaer,  Pi-el  Ma.,  28. 

(a)  I  am  not  awsre  that  the  Bomao  law 
blew  anvthtng  of  ezemplaiy  or  yindie- 
tjve  TcriUcts  ;  bnt  periiap*  the  hearieat 
ctatm  for  damages  on  record  is  that  urged 
b  J  Cicero  against  Veires,  for  his  abase  of 

Svtr  in  Sicily.  He  firrt  ratoa  it  at  mil- 
I,  fSOO.OFO,  {Di*.  in  Oaeil,  o.  i); 
then  at  qHoiringentia,  £*B0,000,  (1  Att. 
tn  r«rr„  c  18);  and  waa  fluallT  con- 
tent with  trieia,  (£34,000).  "After  ft 
triennial  induleenoe  of  lust,  rapine,  and 
omelty,*  flays  ths  "lumlnoiu"  hiitorinn, 
"  Vetrea,  the  tyrant  of  Sicily,  could  only 
bfl  sued  for  the  peeanUry  restitnUon  of 
three  hoBdred  thooMBd  ponnda  sterling. 
And  snch  was  the  temper  of  the  U«^ 
the  judges  and  perhaps  the  aMOMr  him- 
ad^  that  on  reftm^ng  tiia  Alrteenth  pert 
of  hli  plunder,  Verrea  oonld  retire  to  aa 
SMV  And  Inzurioai  estle."  Gibbon  is  not 
to  be  forgiven  for  perpetnating  tbia  gos- 
riptng  slander  of  Plutareh  aniost  the  in- 
t(«rity  of  CIcera  Gibbon,  Htst.,  eh.  44 
In  Beotiand,  the  principle  of  compen- 
Mthm  weais  rigidly  adhered  to,  even  In 
euea  of  flagrant  wrong.  Ho  in  an  aatlon 
of  damafeefor  de&mation,  sendine  a  chal- 
lenge, aaaanlt,  and  threatened  battery, 
the   Lord    Chief   ConnnbHoner,  Adam, 


<l>a. 


t  century,  Said, 

'e,  B  &ir,  nnpnjaoioea  oucoHion 
'KjF  •>•  eioU  eau*  On  converting 
tnmpn^Mon  ^or  a  eivil  iniurv  into  a 
fnoHer  of  pttnu^ment,)  will  lead  to  a  ra- 
tional, eonacientious,  and  fidr  comprowlBe 
of  your  different  opinions,  and  bnngyou 
to  fix  on  one  mm;"  and  the  reporter 
adds,  "  Li  all  caaea  of  this  tort  hia  Lord- 
ship has  been  in  the  habit  of  repealing 
this  doctrine."    Hyalop  «.  Suig,  1  Mvrr. 

Again,  in  an  action  for  defamaUon,  the 
Lord  Chief  Connnlsdoner  aald,  "  The 
question  of  dBmnges,  In  case  of  an  attack 
on  a  profeadonal  tnan.  must  alwajs  In- 
clnde  Doth  a  qneetlon  of  loes  Miatola- 
livm.  Tou  must  consider  \t  at  a  yiiettion 
of  rtparalion,  not  of  pvntihmff»t ;  bnt  If 
a  pCTsoB  of  perfectly  pure  character  is 
BBMiled  la  this  manner,  yota  will  consider 
Thether  a  rich  man  onght  not  to  pay  a 
Uttle  more,"  Christian  •.  Lord  Kennedy, 
1  Mvrr.  R.,  418. 

The  same  rule  was  laid  down  by  the 
Mme  judge  in  actiona  of  crim.  eon. 


correct  the  morals  of  the  country.  The 
morals  of  the  conntry  have  not  been  im- 
proved, and  I  Bm  afi«ld  Its  feeling  haa 
been  much  impaired.  A  civil  court,  in 
mattem  of  el vil  injury,  is  a  bad  corrector 
of  morals ;  it  has  only  to  do  with  the 
rights  of  parties," 

I  apprehend,  also,  that  this  doctrine  of 
vindictlTe  or  exemplary  damages  has 
been  somewhat  shal^en  In  the  State  of 
Hassachoaetta,  thongh  I  find  no  expreas 
decidonto  thedTed  In  Barnard  «.  Poor, 
ai  Puh,  R.,  nS,  an  action  on  the  casa 
waa  brought  for  setting  a  fire  on  debnd- 
aut's  own  land,  whereby  plaintiff's  wood 
wag  consumed.  And  it  waa  held,  that  It 
was  Iranutterial  whether  the  plaintiff 
proved  yrou  ttegligenet  or  only  want  of 
onfinarjr  care,  Inasmuch  as  he  could  only 
recover  for  the  Batual  loss,  and  no  wttre, 
whether  claimed  as  Tindictive  damagee 
or  otherwise.  If  the  negligence  were  su 
gross  as  to  nise  a  presumption  of  malice, 
Uien,  accor^ng  to  the  taw  of  the  author- 
ities In  the  text,  T  snppose  it  would  be  a 
eaae  for  exemplary  or  vindictive  dama- 
ges, But  whether  the  principle  of  ab«o- 
lute  oompeniation  has  been  adopted  or 
not  by  the  conrts  of  Uaieachusetta,  It  la 


in  that  State.  Hr,  Mctcalf,  the 
^  In  an  able  an  Ingenious  article, 
'Amrr.  Jur.,  B81  and  SIS,  fint,  I  be- 
lieve, advanced  the  theory  that  the  An- 
glo-American law  does  not  admit  of  any 
other  than  compensatory  damages,  or  in 
his  own  words,  "  that  the  defendant 
ought  not  to  pay  more  than  the  plaintiff 
Is  entitled  to  s-ecelve.*  And  Mr,  Green- 
lea?  in  his  recent  work  on  Evidence, 
has  adopted  this  view  to  its  fnllest  ex- 
tent. Whatever  may  be  the  true  princi- 
§le  of  tiie  matter.  It  seema  to  ne  not 
ifiioult  to  show  that  the  theory  of  com- 
pensation Is  not  the  theory  of  our  law. 
Ur.  Oreenleaf  sap,  vol  11.,  209,  "  that 
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[466]        "Die  neceeBarj  resnlt  of  tius  mle  is,  that  all  the  attendant 

circttmBtances  of  aggravation  idiicli  go  to  characterize  the 

[467]  mong  cotaplained  of,  may  be  g^ren  in  evidence;  and  so 

injnrf ,  Mem  to  me  pnetluUf  iiic<Hiip«ll- 
tile  and  iDoonriBtciit  prmxidtiou. 

Nor,  I   eonfHi,  do  I  andentsnd  the 


damagea  in  caui  of  Mutnict;  and  I  ap- 
prehend that  the  denial  of  Uie  right  to 
Tindictive  damagea  U  equsllj  untenable. 
Id  additioD  to  the  sothoiitiea  vhlch  I 


langtuwe  of  the  eonrl^  on  motiona  for 
nev  trials  in  bard  aetloiia,  that  they  will 
Dot  interfere  uiileaa  the  verdict  be  eti- 


refuaed  to  limit  the  damage*  to  their  ova 
idea  of  eocapenaatioo.  There  is  a  olond 
of  oasee  going  to  show  aonclneivelj,  that 
althoogh  the  oourt  are  entirely  Batiefied 
that  the  dunagea  «re  ezceeaiTe,  and  alto- 
gether tjeyond  a  compenaatlon  for  the 
•ctul  loea  suit^oed,  the;  vlll  not,  on 
motion  for  a  new  trial,  interfere  with  the 
finding,  unleu  the  verdict  is  ao  eitrava- 
(^nt  ai  to  bear  evident  mark*  of  preju- 
dice, paadon,  or  corraption.  Sharpe  *. 
Brice,  3  W.  Blaek,  94i ;  Benaoa  t.  ^ed- 
eriek,  i  Burr.,  184 ;  Dabberl;  v  Ounn- 
ing,  4T.JL,  esl ;  8«rgent «.  Denistoa,  G 
Cot.  R..  lOS ;  Graham  on  New  Triala, 
410,  tt  ttg. !  Buller'a  K.  P.,  IST. 

In  ThorstoD  •.  Martin,  6  Mcuon,  49T, 
on  the  Rhode  laland  circuit,  where  a  mo- 
tion was  made  for  a  new  trul  on  the 
ground  of  eieeaaive  damagea,  Story,  J., 
BBid,  "  The  damuea  are  eertaiulj'  higher 
thao  what,  had  I  ritt«D  on  the  jury,  I 
ahould  have  been  dlipoaed  to  j^ve,  and  I 
■hould  DOW  be  better  uUified  if  the 
amount  had  been  lew;"  but  oa  the 
([round  that  "  oothiog  appeared  incon- 
natent  with  an  honeat  fsercise  of  judg- 
ment," the  motion  wa*  denied.  See  also, 
WiggiD  V.  Coffin,  i  Stoiy  Bep.,  1 ;  and 
Fiaher  «.  Patterson,  14  Ohu>,  4ia 

Again,  Hr.  Oraeoleaf  admits,  334, 
"That  where  an  evil  intent  has  manifest- 
ed Itself  in  acti  and  cirettmtiaaett  aecom- 
panying  the  prinelpal  traneaedoa,  they 
oonttitute  part  of  theinjoi;;''  and,  231, 
"that  the  defendant's  wealth  may  be 
^ven  in  evidenae."  To  admit  testimony 
of  this  kind — to  deny  the  power  of  the 
court  to  adjost  the  verdiet  according  to 
the  principle  of  compeaaaUoii,  aod  still 
to  insist  that  the  jory  are  bound  to  give 


wisdom  of  Uie  proposed  rule:  in  ei 
tort,  the  suit  at  law  appeara  to  Ikave 
public  a*  well  a*  private  ends  in  view ;  I 
can  se«  no  reason  why  the  defendant 
riionld  not,  in  a  oivil  suit,  he  panished  tor 
hii  act  <rf  fraud,  m«li«e,  or  ofpnMatm, 
nor  why  the  peomdary  mulct  which  eon- 
stitatet  di*t  punishment,  should  not  go 
into  the  pocket*  of  the  plaintiff,  tnste^ 
of  the  coffers  of  the  Stat«.  A  strong 
analogy  will  be  fonnd  in  qui-tam  aati<wi. 
Any  attempt  to  limit  the  inijuiry  of  the 
Jury,  in  cM«s  of  this  desenptioa,  to  a 
sir&t  meaaore  of  eompenntion,  will  be, 
I  think,  to  institute  an  invsatigislion  of  a 
charaeter  dUtreasiB^y  metapbyrical,  and 
ntteriy  inpraatKMle.  In  Uie  Appendix 
to  this  volume  will  be  found  tvo  artklea 
discmdng  this  qneation,  which  the  In- 
terest and  imiMirtance  of  the  auljeet 
indues  me  to  D»ae  there. 

Hr.  Chancellor  Kent,  in  lus  Commen- 
tsriea,  Part  4.  see.  zxiv.,  vol  i.,  616, 
7th  edit,  1B61,  thus  reviews  and  deddea 
this  eonUM)vei^ :  "  In  the  Law  BepOTter, 
April,  1847,  there  is  an  elaborste  review 
of  the  cases  in  matters  of  tort,  on  the 
sat^eet  of  etemfdary  damages,  endeavmv 
ing  to  show  that  the  deuiuons  do  sot,  on 
a  strict  examination  and  oonstmction  of 
the  language  of  them,  amount  to  author- 
ities (or  going  beyond  compensatory 
dam^ea.  On  this  sabjeot  it  appears  to 
me  that  the  eoaclouons  in  Ur.  Sedgwiek's 
Treatise  are  well  warranted  by  the  ded- 
ans, and  that  the  attempt  to  exclude  all 
condderatioD  of  the  malice  and  wicked- 
nesB  and  wantonceB  of  the  tort,  in  Mti- 
>ii*ting  a  proper  eompaDBat!<Hi  to  the 
victim,  is  liupractlaabta,  visionary,  and 
repugnant  to  fins  feelings  of  social  sym- 

I  take  plsMora  in  reecrding  the  apwo- 
bation  of  an  eminent  man,  whom  It  is  a 
happiness  to  have  known ;  whoee  life 
was  one  of  onlntcoTapted  and  useftal 
activity  1  and  whose  old  age  presented 


the  (iitnre  as  an  unwavering  oonfidtnee    - 
Id  a  higher  power,  and  a  consdoiunesa 
of  fscultiea  neither  waited  nor  abused, 
may  warrant. 
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it  has  beeo  held  both  in  England  and  in  tlus  conntiy.  («)  (1) 
Lideed,  it  may  be  said  that  in  oasea  of  tort,  where  no  fixed  and 
nnifonn  role  of  damages  can  be  declared,  the  fnnctioiu  of  the 
court  at  the  trial  of  the  oanse  are  mainly  limited  to  the  reception 
and  exclnnon  <^  evideooe  when  offered  either  by  way  of  aggra- 
TBtion  or  of  mitigation,  and  to  a  definition  of  the  line  between 
direct  and  consequential  damage. 

"We  have  already  (/)  had  occasion  to  advert  to  the  principle, 
that  tiie  patty  seeking  legal  redress  most  not  only  show  liis 
adversary  to  be  in  the  wrong,  but  must  also  be  prepared  [468] 
to  prove  that  no  negligence  of  his  own  has  tended  to 
increase  or  consammate  the  injory.  "A  parly  in  an  action  on 
the  case  for  negligence,  cannot  recover  damages  which  have 
resoltad  from  his  own  negligence  and  want  of  care.  He  most 
show  himself  in  the  right  and  the  defendant  in  the  wrong,  that 
he  has  performed  his  dntiM,  and  that  the  defendant  has  neglected 
his,  and  that  the  damages  are  the  legitimate  conseqnence  of  the 
negligence  of  the  defendant"  ($r) 

So  in  Maseachnsetta,  an  action  for  ui  injnry  received  from  a 
collision  of  carriages  passing  on  a  pnblic  road,  cannot  be  main- 
tuned  by  a  plaintiff  who,  at  the  time  of  the  collision,  was  guilty 
of  negligence,  although  the  other  party  was  also  negligent,  and 
even  though  he  was  on  the  wrong  side  of  the  road.  (A)  "It  is  a 
well-eettled  principle,"  said  the  coort,  "  that  to  entiUe  the  plaintiff 
to  recover,  he  must  show  the  injury  to  have  been  attributable  to 
the  imprudence  of  the  defendant,  and  under  sach  circmnstances 
as  to  exonerate  himself  from  all  neglect  of  doty  tm  his  part."  (^ 
So  in  the  same  Btate,  in  anwition  agiunst  towns  for  neglecting  to 
keep  the  roads  in  repair,  the  plaintiff  does  not  entitle  himself 
to  a  verdict  by  establishing  the  fact  of  a  defective  highway  and 

fe)  BrMeglrdl«  *.  Orford,  4  Maid.  <t  S3 ;  H>wklni  v.  Cooper,  S  (7.  t»  P.,  4T8; 
Bo.,  77 ;  Batemu  «,  Ooodyaar,  11  Cmn.,    '  Bnad  e.  Troy  A  Sl  K.  Co.,  8  Barb.  B.  O. 

e7S;  Smtdi «.  Liwli,  4  £iM.,  N».  IL,»t9;  Manh  v.  H.  T.   A  Eris  B.  R. 

(/)  AMI,  M,  14&  Co.,  14  S«iri.  &  O.  Jt..  M4. 

ig)  PenoDi  *.  rarkoT,  ■  Barb.  8.O.R.,  (A)  Pftrii«r  *.  AdMtu^  li  Met,  41fi. 

Mg ;  Cullile  «,  Bolton,  S  La.  Attn.  R.,  (t)  8m  alflo  HBldumu  t.  Beckwitli,  4 

46 1  HaiUn>.  n.  A  a  B.  B.  Ook,  S  &ri.  McLtm,tU\  u»d  Due  k  CromblMS 

A  a  A,  4» ;    Miupliv  «  IKvDOBdi,  g  Pitt.,  171 ;  alM  Moom  ■.  The  lUyor  oT 

La.Ai>».R.,Ml;  BaAbu  ■.  PinrM,  1>  ^iMrapart,  >  Xa.  ^m.  R.,  MS.     Bm 

Wmd^,  S88i  SpeiM«r*.17tloASeh'jB.  >1h>  In  HbIm,  K«BMrd  v.  Burtvn,   la 

B.  Co.,  «  Sarhaur  A  0.  A.  >8T ;   Ptock-  Skipltg,  BS ;   and  in  Ttrmont,  Km  «. 

wdt  t.  VUmhi,  i  Omr.  a  Papu.  K9 ;  UoDbMJlcr,  IV  F«nM.,  471. 
WUUuM  •.  Holkad,  t  Om-.  *  Pafm, 

(1)  Pendleton  t.  Davl*,  1  JoMt  (A*.  C),  «S. 
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damage  reeoltimg  there&om,  onleM  he  aim  show  tliat  be  was 
nring  ordiDary  care  and  diligence  in  tntTeling  npon  the  rculd.  (J) 
Bat  it  is  not  necessary  in  the  declaration  to  aver  the  exercise  <k 
ordinary  care  ;  {k)  it  is  snfficient  if  the  fact  bo  appear ;  and  this 

burden  of  proof  he  assumee.  (2)  So  in  MasiwchasettB,  if  ihe 
[469]  accident  happen  on  a  Sunday,  vhen  tnv^ing  is  forbidden 

except  for  neceaeity  or  charity,  the  jdaintiff  is  bound  to 
show  that  the  traveling  was  of  that  charaoter.  (m)  And  in 
England,  the  rule  has  been  carried  so  far,  that  one  who  snatuna 
an  injury  from  a  carriage  or  vessel,  cannot  mointwn  an  action 
agfunfit  the  owners  of  such  carriage  or  vessel  if  n^ligence  either 
on  his  own  part  or  on  the  {)art  of  those  having  the  guidance  of 
the  carriage  or  vessel  in  which  he  is  a  passenger,  conduced  to  the 
accident,  and  if  such  injury  might  have  been  avoided  by  the 
exercise  of  reasonable  care  either  on  his  or  their  part  (n) 

This  general  principle  applies  to  all  cases  where  injnries  to 
person  or  property  arising  from  negligence,  form  the  subject  of 
inquiry.  Of  these,  cases  of  collision  between  carriages,  and  ves- 
sels, form  a  considerable  class.  (1)    And  in  these  as  in  other  coses, 

(J)  TbompMiii  V.    Inliab.    of   Bridge-  (m)  Boaworth  k  Inluib.  of  Smiuey, 

■wner.l  Pick.,  i88;    Aduni  «.  Inhobi-      \0  3ftt.,t6t 

UuiU  of  Carlisle.  31  Pidc.,  14S.  (>)  Tbor^otMl  v.  Brymn,  B  Jfait.  Gr. 

(k)  Mayir.lD)iab.ofPriDcet(i[i,IlJfet,  A  Scott.  II*,  ■ndCallintr.  Hill^  JS.,  183, 
'  *"  I  eoDf«M  thl*  seema  to  me  An  ledlKreet 

extauioD  of  ^le  rata,  u  vhen  both  tti« 
carrien  are  ia  bolt,  all  redr«M  U  [H«cti- 
140.  eallj  denied. 

(1)  Aathe  ■abject o(c<dliiioii give* riM  to  manyqiieitioiiiof  daiBagei,theflaaaon 
the  measare  and  a^j''*'''"''^  o'  damagta  for  that  cla«  of  Injiiriea  may  properi;  be 
meDtioned  here, 

The  general  principle  followed  hy  the  admtreltj  iMnrta  In  eaaei  of  collUon  ii, 
tiiat  tiia  damagee  Ui  be  auened  agda»t  the  offindlng  venal  matt  be  goffi^ant  to 
reatore  the  other  to  the  condition  ihe  vaiin  at  the  time  of  the  eolMon,  if  reaton- 
tion  !a  prectleable.  The  Pilot  Boat  Blowom,  OUtH,  1S8 ;  The  Bteamboai  ITamgan- 
■ett,  lb.,  888 ;  The  Steamboat  Nev  iattj,  J&,  444 ;  Ike  St«aaiboat  Bhode  Idand,  A., 
SOS ;  The  SchooDer  Catharine  «.  DieUnwn,  II  JETow,  17a  And  lee  Aldiinaoti  >.  Tie 
Poctor  FnnkUn,  14  Mo.,  68. 

Both  dtunogea  to  Tewel  and  oargo  are  to  be  made  good.  The  Steamboat  Karra- 
gansett,  Oleott,  MS.  Bat  hypothetieal  or  oonMqnentUl  damage*  mult  be  oioladed. 
The  niot  Boat  BI(aK>m,  lb.,  188;  The  Steamboat  Harraganwtt,  lb.,  S4<.  But  tlw 
loeaofthe  use  of  the  Injured  veaMi  while  undergidog  repain,  Umfficlently  direct  to 
to  be  entitled  to  oompenaaUoo.  He  Steamboat  Narraganaetl,  lb.,  )S8;  The 
Bhode  Island,  1  AbboUi  Adr^,  100;  Vantine  *.  lie  Lake,  ilFoJIaM,  >»•.,  61;  and 
see  The  Sbelbyville  lateral  Branch  Railroad  Company  *.  I,ewark,4  Iitd.,  471. 

If  the  injured  vetMl  U  a  total  Iom,  her  market  value  at  the  time  will  be  the  eiite- 
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where  negligence  or  infidngement  of  the  rights  of  others  is  com- 
plained of,  the  general  rule  appears  to  be  that  at  law  the  plaintiff, 
in  order  to  recover,  moat  be  able  to  Bhow  that  he  has  not  in  an^ 
way  ctmtribated  to'  the  accident ;  on  the  other  hand,  although  he 
may  have  been  in  the  wrong,  etUl,  if  his  error  did  not  aggravate 
the  difficulty,  his  right  to  relief  will  be  nnprejadiced.  (1)  But 
the  mere  &ict  <^  the  condnct  of  the  pltuntiff  not  being  strictly 
regular,  is  immaterial ;  the  inquiry  is  whether  his  irregularity  has 
aagmeuted  the  mischief;  if  bo,  aa  the  law  is  inadeqas^  to  appor^ 
tion  the  wrong,  there  can  be  no  recovery. 

riou  of  d*iu«ge&  The  StMiuboat  Veyr  Jvnay,  Ol««tt,  444.  AmA  m*  Poitw  «.  Allen, 
8  Jad,  1. 

Wh«re  a  venel  is  engaged  In  carrying  freight  M  the  Ume  of  the  colliri<m,  the 
rat*  of  freight  the  conld  bare  eflrned,  deducHng  eipeaaea,  daring  the  time  required 
for  rapalring,  ii«  proper  meawirc  of  danuges.  WUHamaon  «.  Barrett,  13  Hott.,  IDS, 
But  eompweQoarrier*.  Riabardi,1£a.  jliM>.,m.  And  in  the  abMneeofdiraot  evi- 
dence of  the  value  of  the  nie  of  the  Teiael,  intereat  on  her  value  may  be  alloTod  for 
the  time  ooeapied  In  repairing.  The  Kliode  Iilaud,  1  AbbotiJ  Adm.,  100.  Or  the 
hire  of  the  injured  veeael  may  be  allowed.  JoUyv.  TheTerre  Haute  Co.,  6  Jf  X«iin'« 
a  0.  R.,  U8. 

If  both  veMela  are  in  fkult  In  the  eolUdon,  then  the  loaa  ia  divided  between  tbem. 
The  Sohooner  Catharine  «.  Diekinaon,  IT  Horn.,  ITO;  Balaton  *.  The  State  Bights, 
Crahhii  a  a  R..  ii;  Porter  *.  The  Ulraoda,  S  JTZean'i  C.  C.  R,  221 ;  Lueai  r. 
The  Steamboat  ThomaeSwan,  J^.seS.  And  thismle  prevails  also  when  the  colli-t 
don  is  oeoosioned  by  inacmtable  fault;  and  io  dividing  the  damages  under  this  rule, 
DO  r^;ard  is  paid  to  Uie  ^Serenee  in  value  between  tha  Ttaoela.  The  Kantiloa,  Wart, 
tit ;  Ward  v.  The  Brig  Fashion,  I  A'tai.  Aikn.,  S.    Bee  abo,  Foster  c.  The  Miiuda, 

JS.,aS7. 

But  if  the  eollfdon  ii  the  result  of  inevitable  accident,  each  vessel,  In  this  oonntry, 
mast  bear  her  own  loss.  Btalnbach  ■.  Rae,  14  Him..  BBS;  The  Ifantilos,  Wan,  fiSS. 
And  thisi*  the  law  in  Looislana  and  ArkansM,  in  e—t  where  thar*  ia  mntnal  fcnK 
Sackett  *.  H'Comb,  11  La.  Am.,  liS ;  and  see  Love  «.  The  Captain,  An.,  of  (he  Uoat- 
gomery,  10  7ft.,  118;  Dagginse.  Wataon,  IB  Jorii  (.ilrt),  IIB. 

In  ease  of  a  willftil  and  matleious  collision,  damages  may  be  given  above  the 
unoont  of  actoal  injury.     Ralston  e.  Tbe  State  Righte,  OraiU't  0.  C.  R.,  SS. 

But  nnder  the  statoU  of  the  SUte-of  Hew  York  (Xms  of  1S81,  4«I,  cA.  SIS), 
giving  a  lien  npon  ships  and  vesaels  lor  damages  oeoasianad  by  eolliaiona,  and  an 
attachment  of  such  ehipa  and  veaaels  therefor,  tbe  remedy  is  eonflned  to  the  actual 
damage  to  the  vessel  Injnred,  i.  «.,  to  the  amount  neoessary  to  repair  and  put  her  In 
as  good  conditional  when  the  aect^t  happened.  Hie  owners  of  the  injured  vessel 
cannot.  In  this  proceeding,  recover  fpr  their  loss  of  earnings,  or  other  like  damages, 
eonaeqneut  upon  the  ooUMon  But  the  cxpaaM  of  towfaig  the  v«ael  to  hw  plaee  of 
repair,  and  whar&ge  while  rqialring,  are  proper  Items  of  damage.  The  owners  are 
also  entitled  to  recover  interest  on  the  amount  of  the  damages  from  the  time  of  tbe 
injury.    Fitch  v.  livlDgstoo,  4  Baiui/.  (N.  T.)  4)3. 

(1)  See  also,  Tha  Vickibarg  A  Jaokson  Railroad  Oo.  r.  I^ttan,  Bl  Mtu.,  IGB  ; 
Kerwhacker  a.  Th*  Clerelaud,  Colombne,  A  Cincinnati  Railroad  Co.,  S  OkioSt.,  ITS. 
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So  in  another  case  in  England,  vliere  the  defendant  undertook 
to  ezcoBe  hiDnelf  by  Hirowing  the  blame  of  the  accident  on  die 
pbuntiff,  this  lan^oage  waa  held :  "  If  the  plaintiff's  serronts 
substantially  emitribated  to  the  iajnry  by  their  improper  or 
negligent  conduct,  the  defendant  vonld  be  entitled  to  a  verdict ; 
but  if  the  injniy  was  oocaaiiHied  by  the  improper  or  negligent 
oondnct  of  the  defendant's  Berrants,  and  the  plaintiff's  serrants 
did  not  subetantially  contribute  to  produce  it,  then  the  pUuntiff 
would  be  entitled  to  the  verdict."  (o) 

So  said  the  English  Exchequer  in  a  recent  case :  **  Here  may 
have  been  negligence  in  both  parties,  and  yet  the  plaintiff 
[470]  may  be  mtitled  to  recoTer.  The  role  is,  that  although 
there  may  hare  been  negligence  on  the  part  of  the  plain- 
tiff, yet  unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  coneeqnences  of  the  defendant's  negligence,  he  is 
entitled  to  recover;  if  by  (H-dioary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong,  {p) 

This  doctrine  has  been  approved  by  the  Supreme  Court  of 
Connecticut,  in  a  case  (3)  where  it  was  said,  "  The  defendant  shall 
not  be  pennitted  to  shield  hims^f  from  an  injury  which  he  has 
committed,  because  the  party  injured  was  in  the  wrong,  onless 
such  wrong  contributed  to  produce  the  injury."  (r) 

Whether  this  doctrioe,  in  its  broad  'extent,  is  applicable  to  in- 
fvita  of  tender  years,  may  be  considered  uncertain.  In  England  it 
has  been  held,  in  a  suit  brought  by  the  goardian  of  an  infant  injured 
by  the  defendant's  negligence,  that  though  the  carelessness  of  the 
child  was  a  co-operating  cause  of  his  midbrtune,  still  he  conld 
recover,  as  bis  misconduct  bore  no  proportion  to  that  <^  the 
defendant  («)  But  in  New  Tork,  in  a  very  similar  case,  it  was 
said  that  infants  conld  not  be  exempted  from  legal  rules  when 
suing  for  redress,  and  the  ri^t  to  recover  was  dotied.  (Q  In 
Connectiont  and  Yennont,  however,  the  case  of  Lynch  v.  Nordin 
has  been  cit«d  with  approbation ;  and  in  the  former  State  it  has 
been  said,  "  What  would  be  bnt  ordinary  neglect  in  regard  to  <Hie 

(0)  BUU  «.  Brown,  9  Car.  li  PayM,  Been  v.  HDOMtoiiie  R.  R.  Co.,  }>  Cmm., 

•01.  669,  a  P. 

(d)  Bridge  ■.  Gru»d  J.  B.  Co,,  S  JUm;  (r)  B«e,  al«o,  Raida  9.  MitehaU, »  Car. 

i  WOt.,  SM.    8.  P..  dt«d  in  tMfiei  n  A  PoMm,  SlU. 

Hum,  10  Mat.  *  W.,  640.    Marriott  «:  (()  Lynoli  *.  Nordlo,  1  Q.  B.,  39. 

Stenlev,  1  Ita*.  i  Or.,  WO.  (f)  Bulfield  e.  Rop«r,  11  Wtnd.,  616. 

{q\  New  Haren  StMUnboat  A  T.  Co.  v.  And  (ee  thli  casedted  with  approbation 

Vanderbllt,  16  Omm.,  410.    Be«,  abo,  in  Willeta  ■.  BnlBtb  A  Roolieater-  B.  R. 
Co.,  14  Bar^,  DBS. 
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whom  the  d«fendaDt  sappoeed  a  person  of  fnll  age  and  capacity, 
vonld  be  groes  neglect  as  to  a  cMld,  or  one  knoim  to  be  incapable 
of  escaping  danger."  (u) 

Another  modification  or  qnalification  of  the  general  mle,  that 
the  concorrence  of  the  plaintifTs  negligence  with  that  of  (he 
defendant,  will  defeat  the  claim  for  redress  has  been  laid  down  in 
New  York;  and  it  has  been  said  that  "  where  one  in  the  lawful 
tue  <tf  his  property  put  it  in  an  exposed  or  hasardons  poeiticat, 
and  in  more  than  ordinary  danger  from  the  lawful  acts  of 
others,  as  for  instance,  if  he  baild  near  a  railroad,  atill  he 
does  not  lose  his  remedy  for  an  injory  canaed  by  the  cnl-  [4T1] 
pable  negligence  of  others."  (v)  And  the  same  principle  has 
been  recently  declared  in  England  ;  wh»e  it  has  been  said  that 
the  defendant  is  not  excused  merely  becanse  the  plaintiff  knew 
that  some  danger  existed,  and  voluntarily  incurred  sach  danger, 
provided  the  defendant's  negligence  was  the  cause  of  the  damage ; 
the  whole  matter  being  for  the  consideration  <^  the  jnry.  (w) 

So,  also,  it  has  been  stud  in  New  York,  that  the  plaintiff's 
negligence  does  not  excuse  injuries  inflicted  by  design.  "A 
wroDg-doer  is  not  necessarUy  an  outlaw,  but  may  justly  complain 
of  wanton  and  malicious  mischief."  (ai) 

In  England,  It  has  been  declared  to  be  the  general  rule,  that 
*  a  par^  has  no  right  to  sue  for  damages  in  a  civil  action  for  any 
act  which  amounts  to  felony,  until  the  felon  is  prosecnted  and 
acquitted  or  convicted ;  and  the  reason  assigned  is  a  desire  to 
prevent  the  criminal  justice  of  the  kingdom  from  being  defeated,  (y) 
as  well  as  the  fundamental  principles  of  the  feudal  system.  By 
that  B^tem,  the  commission  of  a  felony  worked  a  forfeiture  of  the 
feudatory's  grant,  and  the  forfeiture  extending  to  the  whcJe  pn^ 
erty  of  the  felon,  and  the  crime  being  capital  and  punished  by 
death,  nothing  remained  to  satisfy  a  private  demand,  and  no 
person  against  whom  an  action  could  be  brought  But  it  aeeme 
that  snch  is  not  the  law  in  this  country.  («) 

The  subject  of  remote  and  conseqQential  damages  in  cases  of 
tort,  we  have  already  considered  elsewhere,  (a)    And  we  have 

(■>)  Boblnmi  >.  CoD«,  i2  Vtrm^  218.  (y)  Crotby  «  Lena,  13  Scut,  *0t. 

Blm  *.  0>rdiner,  19  Conn.,  SOT.  (i)  Boudmui  ■.  Gore,  IS  ifatt.,  tit ; 

{v)  Cook  «.  Chsmplun  TmuporUtlon  OeeaD  Co.  «.  Fields  %  Starg,  S9 ;  Flum- 

Co.,  1  Dmio,  91.  mer  v.  Webb,  Wart  Rtpk,  78. 

(«]  Clsf ard r.  Dethick ital.,liQ.  B.,  (a)  Antt.  S6,  tl  irg.    See,  too,  on  thli 

487.  nigwl,  HoUnatu,  dt  So  jW  Int.,  %  177. 


Digitized  .yCOOgle 


498 


ACnOlIS    FOR    TOBTS.  , 


[CHAP.  zmx. 


also  had  occasion  to  call  attentioD  to  caaes  bearing  on  Hub  point, 
in  which  it  has  been  held,  that  the  fact  of  the  pluntiff  being 
indemnified  bj  charitj  or  otherwise,  cannot  be  set  up  by  a 
wrong-doer  in  diimnntion  of  the  amount  which  he  is  liable  to 
pay.  (6) 

In  doang  thu  branch  of  our  sabject,  it  onght  to  be  ob- 
serred,  that  while,  where  eircmnstancefl  of  a^ravation  are 
[473]  proved,  the  jury  are  the  necessary  as  well  as  the  rifj^tfol 
judges  of  the  amount  of  relief,  on  the  other  Land,  where 
no  snch  flstcts  are  presented,  too  much  care  cannot  be  taken  to 
apply  settled  mles  to  the  subject  of  compenBation.  It  can  make 
no  difference  whether  the  action  be  one  nominally  ex  ctmtrad^ 
or  ex  delicto,  whether  for  the  breach  of  a  contract  or  the  Violation 
of  a  right;  in  either  case,  if  no  evil  motive  be  imputed,  the 
amount  of  compensation  is  as  much  a  matter  of  law  as  the  rig^t 
itself,  and  can,  with  no  greater  safety,  be  Aibmitted  to  the  vague 
and  fluctuating  discretion  of  a  jory.  {fi) 

We  shall,  in  discussing  the  cases  which  arise  under  tiie  pres- 
ent branch  of  oar  subject,  first  consider  those  where,  thon^  the 
proceeding  be  nominally  in  tort,  no  circamstance  of  aggravation 
is  proved,  and  where  the  law  undertakes  to  apply  a  fixed  measure 
of  compensation. 


(b)  Tub  anU,  83, 

le)  Tufc  pott,  Ch^.  XXn.  . 

In  >D  actJoD  oa  the  caw  for  fraud  in. 
the  mJb  of  personal  property,  it  U  Mid  to 
be  the  veil  settled  doctrine  in  Kentacky, 
that  vindictive  danugo  cannot  be  given. 
Siagleton's  Adm*r  «.  Eannedj  k  Co.,  9 
Bm  Mohtm,  tal  And  the  court  coo- 
■id^ed  that  the;  oooid  not  be  given  in 
like  eaaea  in  Lonldaaa.  But  thej'may 
be  given  in  Reutoclcv.  vbere  a  ti-eepaga 
it  committed  villfnlly  and  ia  a  high- 
handed manner.  Jenmngi  p.  Uaddoi,  B 
B.  JfottTiM,  480. 

The  precise  demarkation  of  the  calei 
in  which  exemplary  or  vindictive  dam- 


agM  are  allowed,  haa  not  yet  been  made 
in  an^diitiuct  manaer.  In  allaettoniof 
tort  acoompanied  bj  violence,  maiice^  or 
opprcadon,  they  are  undoubtedly  reeo- 
verable;  but  faov  far  in  caae*  of  tort, 
mere  ftaud  will  found  a  claim  for  them 
1>  not  yet  determined.  In  many  caeeaof 
&and  tlie  eomia  have  declared  a  fixed 
and  uniform  role,  whieh,  of  coone,  ex- 
cladee  all  idea  of  vindictive  or  exemplary 
damages.  But  there  are  many  other 
oaeee  where  fraud,  tbourii  unattended  by 
Tiotenee,  ii  aeeompanied  by  groH  mallee 
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CHAPTER    XIX. 


THE  RULB  OF  DAHAQES  IN  ACTIONS  BROCGHT  FOR  THE  UISAP- 

PROPRIATION  OR  OONVER8I0N  OP  PERSONAL  PROPERTY— 

THB  COMMON-LAW  ACTION  OF  TROVER. 


Tie  general  Rule  i«  the  value  of  the  property  conT«rt«d — SpMlal  Dsnugei,  irhether 
recoverable — Value,  whether  wtimated  at  the  time  of  eonverdon  or  at  time  of 
trial — Where  plaintiff  olaimi  a  special  property,  or  hj  virtue  of  a  Uen — Where 
the  defeudant  haa  bestowed  labor  on  the  property — In  regard  to  ChoKi  tn 
AcUon— lDl«re«t — UitigaUon  of  Damagea. 


In  treating  of  the  aabject  of  torta  ve  shall  first  disease  those 
casee,  irhich,  being  unattended  by  any  circnniBtancea  of  aggraTa- 
tion,  are  regarded  entirely  as  under  Uie  control  of  the  oonrt,  and 
in  which  a  fixed  rule  of  damages  is  maintfuned  as  matter  of  law. 
lliese  cases  are  treated,  for  onr  present  poipose,  as  contracts,  and 
compensation  is  awarded  on  fixed  legal  principles.  Where,  on 
the  other  hand,  the  amount  of  relief  is  sabmitted  to  the  discretion 
of  the  j  nry ,  few  qneetions  present  themselves  as  to  the  measnre  of 
damages. 

IVover  is  the  form  of  action  prescribed  by  the  common  law,  ' 
where  damages  are  demanded  for  specific  personal  property  which 
has  been  wrongfully  appropriated,  or  in  more  technical  langnage, 
converted  to  the  nse  of  any  other  than  its  rightfnl  owner.  It  is 
often  brought  at  the  option  of  the  plaintiff  in  cases  where  aBsnmp> 
Mt,  and  in  others  where  trespass  or  replevin,  wonld  lie.  (d)  The 
consequences  fiowing  from  the  election  of  assumpait  are  well 
stated  in  the  language  of  Lord  G.  J.  EUenborongh.  *'  In  bringing 
an  action  for  money  had  and  received,  instead  of  trover,  the 

id)  Barker  v.  Cory.  16  Ohio,  9. 
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plaintiff  does  no  more  than  waive  any  complaint  with  a  view  to 
dainagee  for  the  tortioas  act  by  which  the  goods  were  conveTted 

into  money,  and  takes  to  the  net  proceeds  of  the  sale  as  the 
[474]  valne  of  the  goodB,  subject  of  course  to  all  the  consequences 

of  considering  the  demand  in  question  as  a  d^H,  and 
amongst  others  to  that  of  tlie  defendants'  having  a  right  of  setniff, 
if  they  ahonld  happen  to  have  any  counter-demand  against  the 
plaintiff."  (e) 

But  where  trover  is  adopted,  the  general  proposition  may  he 
lud  down,  that  the  value  of  the  property  converted  is  the  mea- 
snre  of  damages.  (1)    This,  however,  is  subject  to  many  qnalifica- 

n  Eiidence,  toL  il,  SIS. 


(1)  Jiuti<!e«.HendeU,14J.Jfonr.,12;  Hlldebrant  v.  Brewer,  6Tex.,*6;  Carter 
V.  FeUnd,  17  Ma..  S8S ;  The  value,  mtk  inttrtt,  was  held  the  rule  in  Polk  •.  Allen, 
19  Jfo.,46T;  Rybum  V.  Pr]-or,  U  Sarb.  {Art.),  506 ;  Cutter  >.  Fftaning,  iIowa,S80; 
Hsyden  e.  B*rU«tt,  SS  Me.,  -iOS.  Thus  in  an  action  of  trorcr  for  the  eooTenton  of 
timber,  where  the  defendaot't  poMeaiion  boM  been  vnliiterTiipted,  the  laeasore  of 
deinage«  ia  iti  value  when  Arst  Mparated  ftoai  the  fi-eehold.  Moody  «.  Whitney,  38 
Ml,  174.  But  compare  ChiptneD  •.  Hibberd  (S  Col,  les],  where  it  ii  held  that  ia 
an  ae^n  fur  cutiing  down  treea  growing  on  land  the  properif  of  the  plaintiff,  the 
meaiore  of  damage*  is  not  the  value  of  the  treea  ai  firewood,  dtc,  but  l^e  injury 
done  to  the  laud  b;  the  deatruction  of  them. 

So,  Id  England,  where  the  pUintiffa  eontraeted  with  R.  to  baild  a  abip  for  (beni, 
and  made  advanceB  iroin  Ijme  to  time  in  reepeot  of  herj  and  R.  t^Te  them,  ai 
security  for  the  adcaiicea,  a  bill  of  lale  of  the  ship,  which  stated  that  he  (R.)  thereby 
did  sell,  transfer,  Aa.,  to  the  plaintifls  a  certain  ship  in  progreas  of  buitding  (describ- 
ing her),  to  have  aod  to  hold  the  ship,  Ac,  to  the  plaintiflh  forever,  when  she  ahonld 
be  completed  ;  the  defendant*  having  converted  the  Teasel  before  she  was  fiuiahed, 
and  having  finished  her,  the  platntlb  were  held  entitled  to  recover  as  damage*  in 
trover,  the  value  of  the  vessel  at  the  time  of  her  coDveisioii.  but  not  her  Talne  at  a 
subsequent  time,  nor  as  special  damage  the  value  of  fi-dght  which  the  plaintiffs  might 
have  earned  with  her  If  B.  had  completed  her  and  delivered  her  to  them.  Read  v. 
Fairbanki,  24  Eug.  L.  S  S.,  S20.  8.  C,  18  C.  B.,  81)3.  Compare  Wood  >.  Bell,  6 
mU  ±  B.,  86S;  reverdng  in  part,  S.  C,  6  lb.,  11%. 

It  seems  to  have  been  held  by  the  Netr  York  Court  of  Appeals,  that  tlie  value  of 
fordgn  goods  in  an  action  of  trover  shonld  be  ascertained  by  the  custom-house 
valuation  of  them  in  this  country.  If  made  nearly  at  the  timeof  theeonvenioiL  Gaffe 
tr.  Bertrand,  1  Hoa.  App.  Can.,  2i4. 

The  rule  that  plaintiff  i%covers  the  valoe  with  interest  doea  not  apply,  however,  it 
is  taid,  where  from  a  limited  or  restilcled  production  of  the  article,  the  price  is  sub- 
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tione.  It  is  proper,  perhaps,  before  entering  on  the  general 
discussion,  to  take  notice  of  an  exception  to  which  is  applied  the 
term  of  pntiv/m  affectionii.  It  has  teen  intimated  in  many 
cases,  though  perhaps  never  as  jet  directlj  decided,  that  where 
the  propertyin  question  had  for  some  particular  reasdn  a  pecnliar 
value  to  its  owner,  as  a  picture  to  a  relative,  a  manuBcript  to 
a  descendant,  and  so  in  many  other  cases  HoaX  may  be  sup- 
posed, it  would  be  proper  for  the  jury  instead  of  confining  tbem- 
selvifl  to  the  rigid  estimate  of  value,  of  which,  perhaps,  there 
might  be  no  criterion,  to  give  an  enhanced  remuneration  for  the 
peculiar  estimate  in  which  the  true  owner  held  the  article  in 
question,  as  a  pretium  affedAoms.  It  is  very  difficult  to  reduce 
remuneration  of  this  kind  to  principle  or  settled  role.  In  cases  of 
intentional  wrong  the  rule  of  vindictive  damages  covers  the 
case.  But  when  such  is  not  the  case,  how  far  should  a  plaintiff 
be  remonerated,  for  what  is  in  tru&  an  injury  to  his  feelings  ? 
As  a  general  rule,  injuries  to  the  feelings  of  the  plaintiff  are  not 
subjects  of  legal  recompense,  except  when  the  wrong  is  mahcious. 
To  authorize  such  a  recovery,  it  vonld  seem  to  be  essential  at 
least  that  the  defendant  should  have  been  apprised  of  the  peculiar 
value  set  upon  the  properly  by  the  owner,  and  that  he  should 
have  disregarded  his  feelings.  And  then  again,  to  what  extent 
shall  the  jory  go  in  their  endeavor  to  appreciate  the  various  mo- 
tives that  may  enter  into  the  plaintiff's  estimate  of  the  article  ? 
Here  would  seem  to  he  great  intrinsic  difficulty  in  permitting 
recovery  on  these  grounds.  In  Mississippi  the  difficulty  has  been 
putially  g;ot  over  in  regard  to  slaves,  by  permitting  the  owner  to 
seek  equitable  relief,  and  to  clum  a  specific  return  of  the 
property,  where  at  common  law  he  would  have  beenlimi-  [476] 
ted  to  an  action  for  damages,  {f) 

We  now  come  to  the  examination  of  the  rules  which  govern 
damages  in  the  common-law  action  of  trover,  or  in  actions  where 
redress  is  demanded  for  the  -Wrongful  conversion  of  specific  articles 
of  personal  property. 

In  one  of  the  earliest  cases  on  the  subject  of  damages  in 
trover,  (jr)  where  the  action  was  brought  for  a  jewel,  several  of 

(/)  Butler  «,  Hicke,  II  SiA.AMarA.,  <jr>   Amory  i.  DsUtiime,   1   Stnutgn, 

18.  HDU«.aBrk,ua>t.>ejr<iriA.,  IB1.    eos. 

j«ct  to  treqncnt  and  eon^deraUe  flnetiuUoiis.    TIi*  Bank  of  Hontgoniery  «.  Re«N, 
S6  i>«in.  St.,  14S. 
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the  trade  being  examined  to  prove  wbat  a  jewel  of  the  firet  water, 
of  the  eize  in  question,  wonid  be  wortb,  the  chief  jostice  of  the 
Sing's  Bench  directed  the  jury,  that  unless  the  defendant  pro- 
dnced  the  jewel  and  showed  it  not  to  be  of  the  first  water,  "  they 
shotdd  presume  the  strongest  against  him,  and  make  the  valoe  of 
the  best  jewels  the  measure  of  tiieir  damages  •"  which  they  did.  '* 

"  The  general  rule  in  trover,"  siud  Patterson,  J.,  (A)  "  is  that 
the  damages  are  measured  hj  the  value  of  the  thing  taken.  I 
never  knew  of  anj  attempt  to  reduce  the  damages  by  showing 
the  manner  in  which  the  goods  were  seized,"  And  in  this  case, 
it  being  specially  pleaded  that  the  defendant  did  not  convert  the 
goods  claimed,  a  horse  and  cart,  evidence  was  refused  to  show 
that  they  did  not  belong  to  the  plaintiff,  (i) 

It  has,  however,  been  intimated  that  special  damages  may  be 
recovered  in  this  action  for  the  detention  of  the  property,  over 
and  above  its  value.  It  was  suggested  (J)  by  Parke,  B.,  at  nisi 
prius,  that  the  plaintiff  could  recover  special  damages  if  laid  in 
the  declaration  ;  as  in  trover  for  the  conversion  of  a  horse,  that 
the  plaintiff  conld  recover  for  money  paid  for  the  hire  of  oUier 
horses.  And  it  has  been  so  since  decided  by  the  Queen's  Bench, 
in  trover  bronght  by  a  carpenter  for  hia  tools ;  the  declaralioa 
containing  an  allegation,  that  by  reason  of  the  conversion  the 
plaintiff  waa  prevented  from  working  at  bis  trade,  (l)  In  this 
country,  however,  it  seems  doubtful ;  the  doubt  resulting 
[476]  from  tiie  technical  form  of  the  action,  as  well  as  from  the 
question  as  to  remoteness  or  conseqneutiality  of  damages.  (T) 

The  general  rule,  making  the  value  of  the  property  the  mea- 


(A)Finch(i.BloDDt,';  Cor.ft  Poyfu.ilB.  144;  and  in  PemiaylTanU.  aee  Farmen* 

(i)  "The  Talae  of  the  goodi  which  Bank  v.  Mackie.  3  Barr,  Stata  R..iiS: 

have  Dot  been  retnrned,"  eays  Pattereon,  Stsrkle  EvidL,  P.  i,  11S6.  Art  Trover. 

J.,  Id  Cook  a.  Uartle,  S  Car.  it  Payru,  In  Sterenn  s.  Lot,  S  Hill,  133,  where 

C38,"iatbe  propermeatnre  of  damagea,"  goo<]B  having  \ieBn  »old  at  an  agreed 

(j)  Davis  «.  Oewell,  ^  Car,  <t  Paynt,  price,  to  be  paid  in  notes,  and  delivered 

sot.  conditionally,  and  the  condition  being 

(fc)  BodleytP.  Reynolda,  21  April,  1846,  1wo][eQ,troverwa«  brought  for  the  goods, 

8Q.  B.,119.  See,  alao.  Hood  g.  Raphael,  the  court  nid  that  if  osiumpdt  had  been 

S  £ina.  Jf.  C.,  810,  an  action  of  trover,  brought,  the  plaintiff  would  have  been 

in  which  Tlndal,  G.  J.,  aaid,  "The  Injury  entitjed  to  the  agrftd  value;  hut  that  ia 

of  which  theplalntltficomplain  not  being  trover  the  talut  and   interot  was  the 

a  dunage  necewarily  eoaaequent  on  the  true  measure,  and  that  the  defendant 

wroagfol  eonvendon  of  the  gooda,  if  it  waa  at  liberty  to  show  that  the  value  of 

coold  in  any  ahape  &11  within  the  re-  the  property  woe  inu''b  leu  than  the 

medy  of  an  action  of  trover,  ought  at  agreed  price.     And  this  id  in  aceordaDce 

leaat  to  have  formed  the  sul^ect  of  a  with  the  anitlogoua  caaes  brought  on  im- 

BpecUl  alteration."  plied  or  eiprew  warrauties  of  ehattela. 

{I)  See  BrizHe  v.  Uaybee,  SI  Wend., 
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Bare  of  damagee,  is,  aa  has  been  said,  eabject  to  many  qnalifica- 
tioDB ;  and  the  qnestions  that  oriBe  aa  to  compenBation  in  this 
action ;  may  he  regarded  in  six  points  of  view.  First,  aa  to  the 
time  when  the  value  of  the  property  is  to  he  eatimatecl,  in  a  case 
of  simple  conrersion.  Secondly/,  how  far  tiiis  value  is  affected  by 
the  right  in  which  the  plaintiff  claims.  Thirdty,  what  is  the 
rule  when  the  property  haa  been  changed,  or  increased  in  value, 
aB  where  logs  have  been  made  into  plank,  cloth  into  clothes,  or 
the  defendant  has  otherwise  bestowed  hie  labor  on  it.  Fourthly, 
what  the  rule  is  where  the  controversy  relates  to  negotiable  paper, 
or  other  chosee  in  action.  Fifthly,  ae  to  interest ;  and  loiily,  as 
to  mitigation.  It  Bhould  be  noticed  here,  that  it  is  well  settled  in 
thie  coontry  that  the  rale  of  damages  in  this  form  of  action  is  a 
pure  question  of  law.  "  The  jury,"  said  the  Supreme  Court  of 
New  York,  (m)  "  are  to  ascertain  the  quantum  of  damages, 
according  to  the  rulea  of  law :"  such  Ib  the  language  of  all  the 
cas^,  and  Buch,  indeed,  the  reasonable  rule ;  for  trover,  though 
nominally  an  action  of  tort,  is  usually  brought  to  establish  a  mere 
right  of  property,  and  does  not,  like  trespass,  admit  of  evidence 
in  aggravation,  (n) 

Wbere  a  particular  chattel  has  been  wrongfully  appropriated 
by  the  defendant,  if  the  chattel  iB  of  fixed  value,  there 
eeems  no  difficulty  in  arriving  at  a  correct  measure  of  [477] 
damages ;  but  if  the  property  be  of  fluctuating  value, 
and  its  value  or  price  has  actually  varied  between  the  period  of 
the  wrongful  appropriation,  or  .conversion,  and  of  the  trial,  a 
question  at  once  arises,  at  loheU  time  should  the  value  be  esti- 
mated. And  several  analogies  of  the  subject,  which  we  have 
already  considered,  at  once  suggest  themselves  to  the  mind.  The 
rightful  proprietor  in  these  cases  is  deprived  of  the  use  of  his 
property  to  the  time  of  trial ;  and  we  have  seen  upon  sales  of 
chattelB,  where  the  price  is  paid  in  advance,  and  also  in  regard  to 
stock  contracts,  that  the  defendant  has  on  this  ground  been  some- 
times compelled  to  pay  the  highest  value  during  his  unlawful 


(m>  Saf*{(e,C.  J.,1nB>ker«.Whe«Iflr,  machiileft  to  the  Jarj  in  eMh  puUei 

S  WtoMl,  50ft.  lar  mm. 

(b)  In  Sngknd,  howarer,  ai  va  ihall  So  in  Aldar  «.  Eelgtilv,  IG  M.  i  Will 

Me,  thii  Manu  by  no  mMn*  al«tr;  mad  111,  Pollock,  C.  B..  laid,  "If  tbli  ht 

from  the  e^uti  at  Gracmng  i.  WilkioBOD,  be«n  an  aatioa  of  trover  for  the  bill, 

1  Car.  d>  Payit,  SU,  aod  WhitehooM  ».       '         '  ■         ■ 

Atkituon,  S  Oar,  <t  Payiu,  Sli,  ait«d 
bereafUr,  it  iroold  appear  that  very 


doubt  it  vould  have  been  altogether  a 
qDwIion  for  the  Jiuy  at  to  the  amount  of 
oamagei.'' 
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poflBesBion ;  while  in  other  caeca,  due  coneideratioB  has  not  been 
allowed  any  weight.  The  eame  doQhts  exist  in  regard  to  the  nle 
of  damages  in  the  form  of  action  which  we  are  now  considering. 

This  qaestion  was  early  considered  hy  Lord  Mansfield,  (o) 
where  a  motion  wae  made  to  stay  proceedings  on  bringing  the 
chattel  into  coort  with  costs  to  that  time.  The  rale  was  refused 
on  the  circumstances  of  the  particular  case ;  but  Ms  Lonlship 
«ud,— 

"  When  b^tver  is  bronght-for  ft  specific  chfttt«1,  of  aa  ucertaioed  quftntitf 
and  quality,  and  unattended  with  aoj  circmnEtances  that  can  enhance  the  dam- 
ages above  the  real  value,  but  that  its  real  and  ascertained  value  Toutt  be  tbe 
sole  measure  of  dimiges,  there  the  specific  thing  demanded  maj  be  brought 
i&to  court;  where  there  is  an  uncertainty  either  as  to  the  quantitj  or  quality  of 
the  filing  demanded,  or  that  there  is  any  tort  accompanying  it  that  may  enhanc* 
the  damages  above  the  real  value  of  the  thing,  and  there  is  no  rule  thereby  to 
estitnate  the  additional  value,  then  it  shall  not  be  brought  in."  *  *  "In 
trover  for  money  numbered,  or  in  a  bag,  the  jury  may  give  more  in  damages  '> 
thqr  may  allow  interest,  and  in  some  cases  th^  ought."  *  *  "When  the 
thing  clearly  remains  of  the  same  value,  yet  the  jury  may  give  damages  for  the 
detention  ;  and  this  ought  to  he  done,  because  at  the  trial,  when  the  thing  ro- 
mains  in  the  same  condition,  there  generally  is  a  rule  to  deliver  it"  (j>) 

[478]  A  good  deal  of  latitude  is  here  evidently  taken  as  to 
the  valtM  of  the  property,  though  nothing  is  said  as  to  the 
time  at  which  the  estimate  is  to  be  made.  The  discussion  also 
eeems  to  assume  that  additional  damages  may  be  given  for  any 
tort  accompanying  the  eonveraon,  a  point  which  we  shall  have 
occasion  here&lter  to  notice ;  and  interest  and  damages  for  deten- 
tion are  both  spoken  of  as  proper  in  particular  cases,  (f) 

(«)  Fteher  t.  Prince,  8  BurriMit,  13SS  IF.  Slaek.,  909,  wai  a  ntotjon  by  def«nd- 

(11SS).  ant  in  an  action  of  trover  hr  a  bond,  to 

(p)Ittnaybe  remarked  onthiBcaBe,  have  proceedinKs  stayed  on  delivering 

that  thta  practice  of  staying  proceedings  up  tbe  bond  and  povins  cost     But  the 

on  deliverv  of  theproperty,  though  lUll  plainliff  ubjectiiig  that  he  had  eottained 

in  use  in  !&igland.  £arle  «.  Holdemeas,  4  ffreal.  Iom  by  tbe  detentjon  of  the  bond 

£ing.,  4es ;  Tuck«r  v..  Wright,  S  Bing.,  till  after  the  death  of  the  obligor,  and 

tot,  and  1  C  it  Jf.,M4,ia,  itii  beheved,  InsistiDg  on  bis  right  to  go  fra*  ^Moial 

htlJe  known  In  thie  country,  Shotwell  v.  da^laffe^  the  motion  wae  ftnjed. 

Wendover,  1  /.  H,  66),  the  courts  not  And  in  Parker  v.  Norton,  S  Thm  R., 

exercising  socb  sammary  power  over  the  69C,  an  action  of  trover,  Lawes  said,  or- 

prooeedinga  ^utiuie  in  support  of  a  danurrer  to  a 

In  Stevens  v.  Low,  %  BUI,  1S2,  Cowen,  plea  of  a  bankrupt  discbarKe. — "  In  some 

J.,  said,  however,  "  It  is  quite  common  actions  of  trover,  tndeeil,  the  spedfie 


for  Uie  eoortstomakearule,stoppLngthe      value  of  the  thine  eonvertcd  may  be  a 

"     -  '■      on  a  rfrdellvery  and  payment      eriterioD,  but  Id  Wiers  It  is  by  no  means 

The  reports  of  our  decisions      the  measure  of  damagea.*    Xnd  the  de- 


the  action  on  a  rfrdellvery  and  payment  eriterioD,  but  Id  Mhers  It  is  by 
of  eosta.'  The  reports  of  our  decisions  the  measure  of  damagea.*  Xn 
woald  not  seem  to  warrant  the  remark.        mnrrer  was  held  gooa 


(;)  The  ease  of  Whltton  t.  FnUer,  % 
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At  nisi  prins,  Lord  Ellenborongb  in  an  action  of  trover  (r)  for 
bille,  limited  the  plaintiff's  recovery  to  the  amomit  of  principal 
and  interest  at  the  time  of  the  conversion.  Bnt  in  another  c^e,  {a) 
where  trover  was  bronght  fl>r  East  India  Company  warrants  for 
cotton,  which  had  risen  from  sixpence  per  ponnd  at  the  time  of 
the  conversion,  to  tenpence-haHpcDny,  Abbott,  C.  J.,  pronounced 
the  case  of  Mercer  v.  Jones  to  be  "  hardly  law,"  and  said, — 

"  The  unount  of  damage  ia  for  tha  jury,  who  taty  give  the  valne  at  the  time 
of  the  converston  or  tnj  mibsequent  time  in  their  discretioo ;  becauae  the  plain- 
tiff might  haTe  had  a  good  opportuuitjr  of  Mlling  the  goods  if  they  had  not  been 
detained.  Mj  opinion  U,  that  the  jury  are  not  at  all  limited,  in  giving  their  ver- 
did,  by  what  vaa  the  price  irf  the  article  on  the  day  of  the  conversion. " 

In  a  snbseqnent  case  {£)  the  same  eminent  judge  said,  that  the 
plaintiff  was  not  bound  by  the  sum  at  which  goods  were  sold  by 
the  defendant  at  aoction,  "  bnt  where  the  plaintiff  is  an  assignee, 
who  must  have  sold  the  goods  if  they  had  come  to  hie  hands  be- 
fore  any  sale  by  the  sheriff,  it  i^ten  happena  that  a  jttry  oonsidera 
the  sum  at  which  the  goods  were  actually  sold  at  auction,  as  a 
fair  measure  of  damages."  (1)' 

These  decisions  seem  to  leave  the  rule  of  damages  in  England, 
as  to  the  time  at  which  the  value  is  to  be  estimated,  and 
even  as  the  value  itself,  very  much  to  the  discretion  of  &e  [479] 
jury.  And  such  is  the  apparent  construction  of  the  recent 
statute,  (u)  by  which  it  is  declared  that  in  all  actions  of  trover, 
the  jury  may,  if  they  diall  think  fit,  give  damages  in  the  nature 
of  interest  over  and  above  the  value  of  the  goods  at  the  time  of 
the  conversion.  But  if  we  were  to  adhere  to  the  analogy  of  the 
cases  that  have  been  decided  there  as  to  stock  contracts,  {v)  we 
should  say  that  the  rule  of  damages,  wheu  the  value  of  the 
chattel  is  fluctuating,  ought  to  be  the  highest  value  between  the 
conversion  and  the  trial.     And  this  appears  to  be  the  rule  in  New 

((■)  t  A  4  W.  IV.,  4S,  g  9«  (Ang.  U, 
18S8). 
(v)  Shepherd  *.  Johouu,  S  Eml,  211 ; 

.        „      , aitU,  BTS. 

theriff,  S  Car.  it  Payttt,  S44. 


(1)  Aa  to  effeot  of  nles  at  aoctioDi  In  determining  valne  of  chattel*,  aee  The 
Colnmbni,  1  AlAoM  Adm.,  ST ;  S.  C,  a.,  VI. 
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York.  (1)  In  one  case,  (w)  indeed,  it  woa  said  tliat  it  wb  nndoabt- 
edlj  correct  to  givOt  aa  the  damagefi  in  trover,  the  fnll  valne  of 
the  property  ai  ths  lamie  <ff  conversion,  and  intereat 't^iereon  from 
ttiat  time.    But  this  ie  not  the  rale.  (») 

In  an  actibn  of  aaannipBit,  (y)  bron^t  to  recover  the  value  of 
a  pledge  given  and  appropriated,  and  which  we  have  already  had 
occasion  to  cite  more  at  large,  Kent,  J,,  said, — 

"  The  value  of  the  chattel  at  tfu  time  ofthi  eonvtrtvm,  is  not  tn  all  cases  the 
nil«  of  dunsges  in  Uorer.  If  the  thing  ^e  of  a  determinBta  and  fixed  Talne,  it 
ma;  be  the  rule ;  but  where  there  is  an  uncertainty  or  fluctuation  attending  the 
■nXfw  of  the  chattel,  and  it  afterwards  rises  in  value,  the  plaintiff  can  only  be 
indemnified  by  giving  him  the  price  of  it  tt  the  time  he  calls  upon  the  defend- 
ant to  restore  it;  and  one  of  the  caws  even  carries  down  the  value  to  the  time 
of  the  trial" 


Again  in  an  action  of  asaompeit,  {s)  on  a  note  payable  in  spe- 
cific articleB,  the  conrt  held  the  measure  of  damages  to  be  the 
highest  market  price  of  the  articles  in  qnestion,  at  any  time 
between  the  notes  falling  due  and  the  time  of  the  trial,  saying, 
"  In  trover,  if  the  chattel  be  not  of  a  fixed  determinate  value  its 
worth  at  the  time  of  conversion  is  not  the  role  of  damages,  but 
they  may  be  enhanced  according  to  the  increased  value  of  the 
chattel  subsequent  to  that  time."  (a) 


er,  that  the  neamre 

— -„  -- —  0-- 'alne  of  the  ] 

elea  (toole,  (fcc),  aad  for  thdr  det«rior>-  at  the  time  of  the  eonTenion." 

tion  while  in  the  posseadon  of  the  de-  See  sIki  to  8.  P..  Baldwin'!  Adnibii»- 

fendanL  tratora  v.  Harvey,  Anthm't  If.  P.,  IflS. 

(vJCortelyoao.LaariiiK.SCat'ut'Ccuu  In  HaUeU  t.  NovIod,  14  J.  S.,  S7S. 

in  Error,  200 ;  ante,  SS4.  where  trover  waa  bronght  for  a  venel 

U)  Weit  V.  Wentworth,  3  Cmm,  82.  Illegally  oaptored  on  the  high  lesa,  the 

(a)  The  CAM  of  Kennedy  v.  Strong,  14  Judge  who  tried  the  eaiue  hSd,  Uut  the 

J.  R^  ISS,  IB  therefore  to  be  taken,  sub-  measnre  of  damage*  was  the  value  of  the 

Ject  to  the  foregoing  obaerTatliiDa.    That  oarso  at  the  time  and  place  of  capture. 

was  an  action  of  trover,  and  the  plniatiff  with  weh  additional  damagai  aa  wonld 

prored  the  value  of  the  goods  at  the  be  equal  to  theinterastthereon.uid  that 

time  of  eoa  version,  but  gave  no  evidence  the  jury  in  determining  inch  valna,  ought 

of  the  price  they  actually  brought    A  toillow  the  prioea  of  cargo  at  Hew  York, 


(1)  Wileon  v.  Matthews,  24  Barb.  (JT.  Y.),  295.  This  seema  to  be  alio  the  rule  in 
Alabama.  Ewing  t>.  Blount^  20  Ala.,  6B4.  See  alto,  Jenkins  v.  H'Coulco.  it  Ala , 
SIR.  See  also,  as  to  appllcatioo  of  the  rule  In  PeanBylvanla,  Agnew  t,  Johnson,  23 
Penn.  8l.,  471  ;  and  as  to  Sonth  Carolina,  Hasley  v.  PUtts,  8  Bieh.  L.,  gia 
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In  Haasaclinfietts,  on  the  other  hand,  the  valne  of  the  [480] 
goods  at  the  time  of  the  converBion  aeem  to  he  the  mle.  (&) 
The  Supreme  Court  say,  "We  see  no  reason  for  departing  from 
the  rule  which  we  think  haa  been  invariably  practiced  npon  in 
this  State,  that  in  actdonfi  of  trover,  the  valne  of  the  article  aned 
for  at  the  time  of  the  eonveraion  is  to  fix  the  damages."  (c) 
Where  trover  is  brought  for  slaves,  the  rule  of  damages  [481] 


for  vhleh  port  the  veanl  was  boand 
vhen  taken,  dedacUng  •  rHasonable  pre- 
mium of  iiuaraDce  from  the  pl&ce  of  nop- 
ture  to  New  York  ;  the  restoration  of  the 


pari  of  It  -which  the  plaintiff  hod  receli 
of  course  going  in  mitjgatlon  of  damages. 
Tliis  caae,  bo  br  as  it  takes  the  tlms  of 
capture  as  cstablishiog  the  rule  of  ittm- 
ages,  does  not  agree  with  those  above 
o»ed ;  bat  ai  the  caM  was  reversed  In 
error,  16  J.  R.,  S2T,  on  the  ground  that 
the  capture  was  a  matter  of  exclndve 
admiralty  jurisdiction,  It  can  hardly  be 
regarded  as  an  authority. 
76)  Kennedy  v.  Whltwell,  4  Pick.,  *8ll, 
(e)  See  also  Sargeot  v.  Franklin  loaar. 
Co.,  8  Pick.,  90;  and  Orcenfield  Bank  t, 
Learitt,  17  -Pie*.,  1;  and  Johasoa  t>. 
Sumner,  Mttcalf,  \1%  "The  general 
rule  of  damages,"  la^s  Morton,  J.,  in 
Herce  c.  Benjamin,  \i  Pick..  BB6,  "'- 


s  of  ti 


leof  tl 


of  the  eonveraion."  See  also.  Fowler 
Gihnan,  IS  Ma.,  SST.  In  Barry  t.  Ben- 
Dett.  7  Mttcalf,  iM,  it  was  held  in  Maa- 
sachusetts.  that  in  trover  by  a  mortgagee 
of  property  agaiust  one  who  purchased  it 
of  the  mortgi^r  after  it  was  morlgageil, 
and  lold  it  to  a  stranger,  the  damages  are 
the  value  of  the  property  and  iotereat 
thereon  from  the  time  of  toe  sale  by  the 
defendact,  and  not  from  the  time  of  hU 

So  also  in  Kentucky,  Ihe  mle  takes  the 
time  of  converdon.  Llllard  ».  Whltaker, 
%  jBtM.,  es  ;  Sproule  v.  Ford,  S  UUtU,  80. 
See  also  Outton  *.  Barnes,  LiU.  Sdected 
CoSM,  137. 

In  Georgia  when  the  property  is  of  an 
mideviatlng  value,  what  is  proven  t«  be 
Its  worth  when  converted,  seemt  to  be 
the  criterion  of  damages.  When  the 
valoe  fluctuates,  the  rule  seems  in  that 
Stale  unsettled.  Poster  ■.  Brooks,  S 
OtoTffia,  2ST.  But  evidence  may  be 
given  of  the  value  at  the  time  of  trial. 
as  well  as  of  eonveraion.  Schley  *. 
Lyon,  e  Qtorgia.  tSO. 

In  Watt  V.  Potter,  S  Maten,  78,  the 
rule  of  the  valae  at  Uie  time  of  the  con- 


version was  laid  down  by  Story,  J. 
Watt,  the  pluntiff,  sent  a  cargo  of  rum 
to  Quebec  The  master  went  into  New- 
port, and  there  fraudulently  (as  was 
allied)  sold  the  vessel.  The  eargo  In 
question  (the  importation  of  goods  by 
British  vessels  ^om  British  colonies 
being  proUbit«d)  was  landed  and  Stored 
with  the  defendanl  He  refused  to  de- 
liver to  the  pl^ntiff's  agent,  and  claimed 
In  the  suit  to  deduct  from  the  market 
value  the  amount  of  duties  on  the  rum. 
Story,  J.,  said  to  the  Jury:  "The  last 
question  ie,  what  is  the  rule  by  whieh 
the  damages,  if  the  plaintiff  be  entitled 
to  recover,  are  to  be  assessed.  I  am  of 
opinion  that  the  rule  is  the  Talae  of 
the  property  at  the  market  price,  at  the 
lime  of  the  conversion.  The  defendant 
claims  to  have  a  deduction  made  of  the 
amount  of  duties  whieh  would  ac^rce  on 
the  rum  If  regularly  imported.  At  first 
1  inelined  to  think  this  deduction  waa 
reaaonable ;  but  on  refleetloo,  I  have 
changed  my  opinion.  No  duties  have 
been  paid  upon  the  mm ;  no  duties  are 
by  law  payable,  for  the  mm  was  prohi- 
bited frum  importation  from  Jamaica  in 
a  British  vessel,  by  the  recent  act  of 
Congress.  The  defeudaQt  never  gave 
any  Muds  for  the  payment  of  duties,  and 
is  in  no  shape  liable  to  pay  them.  The 
rum  was  landed  for  re-exportation,  and  the 
ptalnUff  was  dedrons,  with  the  consent 
of  government,  of  re-exporting  it ;  but 
the  defendant  has  wroogftilly  prevented 
the  re-exportation.  What  right,  then, 
can  the  defendant  have  to  an  allowance 
for  duties  whtuh  he  has  never  paid,  and 
U  not  liable  to  p*yt  What  reason  U 
there,  that  the  plaintiff  should  suffer  a 
loss  which  has  been  occasioned  by  a 
tortious  conversion  of  the  defendant  I  In 
my  judgment,  it  doesnotlie  in  the  mouth 
of  a  wrong-doer  to  set  up  auch  a  dum. 
The  duties  may  never  yet  become  p^- 
able.  and  but  K>r  the  wrongful  act  of  the 
defendant  would  not  become  payable; 
and  if  any  loes  be  soitained,  ft  should 
be  borne  by  the  party  through  whose 
instrumentality  it  has  occurred,  and  not 
by  an  loaocent  shipper.'* 
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seems  to  be  the  Talne  of  the  property  at  the  time  of  the  conver- 
sion, and  tlie  valne  of  their  labor  ft-om  that  time  in  addition  to  the 
value  of  the  property,  {d) 

I  have  already  had  occasion  to  notice  the  claim  of  damages 
for  the  rise  of  property,  which  has  been  sold  and  its  price  paid, 
between  the  time  when  the  canse  of  action  accrues  and  that  of 
trial,  {e)  and  the  analogous  qaestion  where  the  nse  of  property  is 
withheld ;  {/)  and  we  have  seen  that  different  rales  have  been 
prescribed  by  different  tribnnals.  The  same  analogies  should 
govern  in  trover ;  and  it  appears  to  me,  that,  on  principle,  unless 
the  plaintiff  has  been  deprived  of  some  particular  use  of  his  prop- 
erly, of  which  the  other  party  was  apprised,  and  which  he  may 
be  thus  said  to  have  directly  prevented,  the  rights  of  the  partieB 
are  fixed  at  the  time  of  the  illegal  act,  be  it  refnsal  to  deliver,  or 
actual  conversion,  and  that  the  damages  should  be  estimated  as 
at  that  lime,  (g) 

There  are  many  cases,  however,  wbere  the  plaintiff,  thongh 
entitled  to  recover,  is  not  at  liberty  to  receive  the  full  valne  of 
the  property.  (2)  So  in  cases  of  pledge,  if  the  pledgee  tortionsly 
sell  the  pledge  or  otherwise  wrongfiilly  put  it  out  of  his  power 
to  return  the  article  pledged,  the  pledgor's  right  of  recovery 
[482]  is  clear;  but  the  pledgee  in  such  action  has  a  right  to  have 
the  amount  of  his  debt  recouped  in  the  damage.  (A) 

"Die  value  of  the  goods,  also,  ceases  to  be  &e  measure  of  relief 
when  the  plaintiff  brings  his  action  by  virtue  of  a  special  prop- 
erty, as  for  instance  a  lien.  Here  the  measure  of  damages  is  the 
lien.    So  (»)  where  trover  was  brought  for  fifty  hogsheads  of 

(<{)  Baoka  v.  Hatton,  1  fToU  it  SfcCord,  wu  brooskt  Tor  an  alleged  couverdon  of 

3S1;  Schle;  v.  Ljon,  Gamgia,  CSa  cotton.  (1) 

(«)  Antt,  2TS,  tt  ug.  (A)  Bu.  Abr.,  Baibnent  B.,  Jarvia  v. 

(/)  AnU.  ifi6,  tl  MQ.  RWn,  IG  Jfoii.,  sea.     Bteams  ■.  Hanh, 

(^)  I  am  happy  to  find  tbis  langoege  4  Otnio,  Sil.    Story  on  Bailmeota,  id 

approved  of  by  the  Supreme  Court  of  ed.,  8I&.  849. 

Loul^na,  in  Anovnnilii  «.  Gordon,  S  (i)  Icganoll  v.  Van  Bokkelin,  1  Caa., 

La.  Ann.  S,,  lOS,  vhere  an  action  anal-  S10. 
ogouB  to  the  commoD-Uv  ution  of  trover 

(I)  Sea,  also,  BadDls  «.  Ho,  1  Za.  Aim.,  461. 

(3)  The  rale  of  datnagei  itated  in  the  text  only  appliei,  it  ii  held,  vhcre  the 
property  haa  not  been  regatned  by  the  oirner.  U  plaintiff  hu  M^^^ned  the  ponea. 
don,  he  la  only  entitled  to  reeoTer  dunagee  equal  in  value  to  the  uie  or  Mrrlce  of 
the  goods,  and  also  compenutiou  for  any  tojiiry  done  them ;  and  If  he  !■  pot  to 
dpeoftelD  regaining  the  poaaeadon  (otherwise  than  by  B>uitat1aw),hemay  recover 
hii  neceuarj  and  reaaonable  ezpenaea  therein  from  the  wrong-doer.  Eving  «. 
Blount,  SO  Ala.,  694. 
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tobacco,  the  master  claiming  by  reaeoD  of  his  lien  on  the  freight 
for  advances  and  wages.  (J)  This  scppoees,  however,  that  the 
valae  of  the  goods  exceeds  the  lien ;  for  if  it  is  otherwise,  still  the 
recovery  cannot  go  beyond  that  value,  and  the  amount  recovered, 
therefore,  must  in  such  a  case  be  less  than  the  plaintiff's  hen. 

This  is  still  subject,  however,  to  a  farther  consideration. 
Where  the  lien  creditor  snes  a  stranger,  the  plaintiff  may  recover 
the  fall  value  of  the  goods,  holding  the  balance  beyond  his  own 
claim  as  trustee,  for  the  general  owner.  (1)  Bat  where  the  party 
claiming  a  lien  endeavors  to  enforce  it  against  the  true  owner  in 
this  form  of  action,  he  can  only  recover  the  amonnt  of  his  lien.  {&) 

So  in  Vermont,  where  the  defendant  leased  the  plaintiff  a 
farm  for  a  year,  and  was  to  provide  a  horse  to  use  on  the  farm 
during  the  term.  He  furnished  one,  bnt  took  him  away  and  sold 
him.  It  was  held  that  the  plaintiff  acqnired  a  special  property 
in  the  horse,  and  in  an  action  of  trover  could  recover  damages  for 
the  use  of  him  daring  the  reaidne  of  the  term.  (Q  (3) 

In  New  York,  where  a  constable  having  levied  on  certain 
goods,  by  virtue  of  executions,  on  which  (81  30  was  due,  brought 
trover  for  them,  and  recovered  their  full  value,  $108,  it  was  held 
on  a  motion  for  a  new  trial  that  he  could  only  recover  to  the 
amonnt  of  the  executions,  and  the  verdict  was  redaced  to 
that  sum.  {m)  This  case  may  appear  to  convict  with  the  rule 
above  laid  down ;  but  the  dcrf'endants  were  purchasers  of 
the  property,  and  if  the  plaintiff  had  recovered  the  fall  [483] 
valne,  he  mast  have  held  the  balance  beyond  his  execn- 

(J)  Thu  caHmu  reverwd  tn  error,  B  (k)  See  JarrUv.  ltogen,lB  jraM.,IBII, 

WiDui,  SIS,  on  the  ground  that  tbemoB-  vhere  the  role  of  damagei  in  coiea  of 

ter  had  no  lien  for  hii  wage* ;  but  Ui«  lien  «m  ranob  dteooMed ;  and  alto  Lj'le 

rl^t  a»  to  hia  adToneea  woi  affirmed:  *.  Barker,  S  Biiuuy,  t&'J-tO. 

aDdthentleofdamag«awBinolto««h«d  (1)  Hi«kok  *.  BtMk,  S8  r«rm.,  U9. 

by  th«  revenaL  («n)  Spoor  «.  Holland,  6  Wmd.,  44S. 

(1)  In  trover,  by  on«  haling  a  lien  on  good*  agalnit  the  general  owner,  or  agalnat 
one  vho  baa  coaTerted  the  gooda  by  his  direction,  the  plaintiff  can  recover  anij 
■ooordyig  to  hia  ip«olal  Interest ;  but  agalnit  a  itranger  the  full  value  of  the  goods 
may  be  recovered,  though  exceeding  tlie  lien,  and  the  plsJntilT  irlll  be  a  bnatee  lor 
the  general  owner  ai  to  the  balance,  If  the  gooda  converted  are  of  leaa  value  than 
the  amoont  of  the  Hen,  no  more  can  be  recovered  th«n  their  valne.  Davldeon  * 
Ganw>%,  1  MiA,  SBS. 

(9)  The  aome  principle  of  danuges  baa  been  adopted  where  the  owner  of  a  ilave 
ha*  hired  him  oat,  and  afterwarda  wrongfiiUf  retaken  bbn.  Cainpton  v.  HarflD,  S 
Bici.  (A  C.)  L.,  IL  Horton  v.  Bernolda,  8  Ti*.,  2S4 ;  Calvit  v.  Claud,  U  lb.,  B8. 
But  see  Blakely  v.  Donean,  4  lb.,  1B4 ;  Haoghton  «.  Benbury,  >  J<m»i{N.  O.)  S.  837. 
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tion  for  their  benefit.  It  was  an  action  against  the  general  owner, 
and  not  against  a  stranger,  (n)  So  where  the  plaintiff  had  been 
endeaToring  to  baffle  his  creditors  by  an  ostensible  transfer  of  the 
property  sued  for,  it  was  left  to  the  jniy  to  find  a  verdict  for  the 
plaintiff's  real  and  bone^fide  interest ;  and  thoagh  the  goods  were 
worth  £21,  the  verdict  was  for  one-foorth  of  a  penny,  (o) 

The  action  of  trover,  as  well  as  that  of  trespass,  often  presents 
interesting  qaestions  connected  with  what  is  technically  termed 
confusion,  (p)  "  If,"  says  Blackstone,  (j)  "  one  willftdly  inter- 
mixes his  money,  com,  or  hay,  with  that  of  another  man,  witltont 
hie  approbation  or  knowledge,  or  casts  gold  in  like  manner  into 
another's  melting  pot  or  cmcible,  onr  law  to  gaard  against  fraud 
allows  no  remedy  in  such  a  case,  bnt  gives  the  entire  proper^, 
witbont  any  accoont,  to  him  whose  original  dominion  is  invaded 
and  endeavored  to  be  rendered  nncertun  without  his  own  con- 
sent." The  same  principle  has  been  applied  to  cases  where  snbse- 
qaent  to  the  illegal  taking  or  conversion  the  defendant  increases 
the  value  of  the  property  by  bestowing  his  labor  in  any  way  on 
it  It  seems  to  be  well  settled,  that,  as  a  general  rale,  personal 
property  illegally  or  tortiously  held,  can  be  retaken  by  the  right- 
ful owner  in  any  new  form  into  which  it  may  be  put  by  the  labor 
of  the  d^endant,  without  reference  to  the  increase  of  value 
[484]  by  snch  change  of  form.  Uma,  cloth  made  into  garments, 
leather  into  shoes,  trees  hewn  or  sawed  into  timber,  and 
iron  made  into  bars,  may  be  reclaimed  by  the  original  owner,  in 
theb  new  and  improved  state.  The  increased  value  belongs  to 
the  rightful  owner  of  the  property.    The  action  of  trover  does 

(it)8ola  Conneetient,  in  an  action  of  onlj;  bntif  the  niit  ii  ag^st  artnu- 

trorer  brooght  by  a  Hcond  tnortMgM  ger,  Qien  he  r«eov«n   ths  ralae  of  Uia 

ZInat  a  i^dkct.  It  wai  tntiated  that  propertj  and  iiiter«(t  aceoTdiog  to  the 

pl^ntiff  comdonlyiMOT^tlM  ralne  gBDCtal  role,  and  holds  tli«  baUoc*  b«- 

of  huinter«i^  L  *.  ilsTalao  aft«r  deduct-  yond  his  own  Interest  in  trust  for  tha 

ing  th«  amoont  dn«  on  the  prior  moH-  general  ovner."      White  «.   Webb,   16 

gage ;  but  it  wai  held  otherwi««,  and  Ihe  Coim,,  BOl. 

coart  aaid,  "Inaetlonsof  trover  and  tres-  (o)  Cameron  v.  Wyneh,  2  Car.  tt  fir., 

paas  for  property  taken  and  conTcrted  M4. 

by  the  defendant,  where  there  is  no  niali-  (p)  Connulon,  Dlt  Confiuio.    Conftm- 

Clou  motiTe  on  fala  part,  but  he  takes  ■£  juiAtw,  qmd  tUiU  Ua  mmmUeitvr  iU 

the  property  under  a  cWm  of  right,  and  AdxKi  ti  mparari  nonpotnt,  aid  etrU  difi 

the  real  dispate  ii  aa  to  tbe  title,  tha  mla  JleUlU  rit  a^  aaporofia      Vicat.  VoeaA, 

of  damages  Is  the  value  of  the  property  Utriuaqae  Joris,  In  Voft     The  term  la 


at  the  dme  of  tha  eoaversioa  or  taking,      applied  alw  to  tha  n 

__  .  i_. .__.!.  _.  __  ._  .t_  .:_.  _*      intercats,  and  in  thli  wmaa  the  analogoua 


judgniani  It  however,  the  (uitlabrongtit      wordlaaaedinlheFrenchUw.    CrivelU, 
■  '      i^ertyman  '    " 

_ ,      .n  the  plain        .   .. 

T  tha  ralne  of  bb  tpemi  property 
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not,  it  ia  tme,  recover  the  epecific  property.  But  the  same  prin- 
ciple haa  been  applied  to  this  form  of  action,  and  the  valae  of  the 
property  in  its  new  and  improved  state  thus  becomes  the  measure 
of  daiuages.  Nor  is  the  rale  departed  from,  unless  the  thing 
converted  has  been  annexed  to  and  made  a  part  of  some  other 
thing,  of  which  it  becomes  the  principal,  or  its  natore  is  ctisnged 
from  personal  into  real  property,  (r) 

This  principle  was  adherwi  to  in  New  Tort,  in  an  action  of 
trespass,  {a)  where  timber  had  been  converted  into  shingles.  And 
again  in  itn  action  of  trover,  (Q  brought  for  wood  converted  into 
coals ;  the  conrt  there  saying,  "  a  vnUful  tarupasaer  cannot 
acquire  a  title  to  property^  merely  by  cbanging  it  from  one  spe- 
cies to  another."  And  agun  in  an  action  of  trover,  (u)  where 
black  salta  were  converted  into  pearl  ashes. 

Hie  doctrine  has,  however,  been  much  questioned  in  the  same 
State,  (v)  where  certain  logs  had  been  cut  on  the  plaintiff's  land, 
drawn  to  the  defendant's  mill,  and  converted  into  boards  (the 
value  of  the  logs  being  $187  56,  of  the  boards  $309  46,  and  the 
difference  $13S  90) ;  and  the  judge  charged  that  the  measnre  of 
damages  would  be  the  value  of  the  boards  without  reference  to 
the  price  of  the  defendant's  labor,  and  the  jury  gave  (300  46. 
It  was  insisted,  on  a  motion  for  a  new  trial,  that  in  trover,  where 
the  conversion  was  the  ^t  of  the  action,  and  the  character  of 
the  original  taking  not  inqoired  into,  the  damages  should  be  con- 
fined to  the  value  of  the  thing  as  taken,  or  the  value  of  the 
defendant's  labor  deducted  ;  and  that  even  if  the  rule  laid  down 
at  the  trial  were  sound  in  tretpast,  it  could  not  apply  here, 
becaose  the  plaintiff  had  elected  to  bring  trover.  The  [485] 
court  held  otherwise,  on  the  authority  of  the  previous  cases. 
Sut  Sutherland,  J.,  dissented.  He  admitted  that  where  the 
taking  was  wSlfid  and  tortious,  this  rule  would  not  be  oppressive 
or  unjust  But  that  as  the  mode  of  taking  could  not,  in  trover, 
be  inquired  into,  no  such  general  rule  could  be  lud  down.  He 
put  the  case  of  jewels  lodged  with  a  banker  for  safe  custody,  and 
pawned  by  him,  and  set  at  great  expense  by  the  pawnee ;  could 
the  rightful  owner  in  trover  agunst  the  pawnee  obtain  the  jew- 

(r)TLii  aeemi  lii*  dootrine  ibiM  the  la      Tin«r  Abr.,  Property  (E.)  pL  S. 

Tmt  BoobL      3i  homt  pritt  arbni  mud  BlUbnry  «.  M-0>on,  6  HUl,  iU. 

puU  il  /aU  bear^  dt  mc,  mean  U  Mnur  (()  Bella*.  Lm,  6  J.  R.,  »48. 

poif  nif  Ttpirai4er,  ovia  mmm  pari  *h6-  h\  Cnrtii  •.  Qroat,  t  J.  R.,  *M. 

\lj^l!^  ,^.^.1        F    U~»a    n.n      «n  T,1  fx^  Rahnnxb  •    (3(11     inT    K      9H 


F.  Moore,  B<pi,  «0  pi.,  1«)  B«boo<jk  ».  Gill,  10  /.  A,  287. 

««.    i  Hen.  VIL,  18.    IS  B«u  VUI.,         (»)  Bro»n  •.  8«.  7  Oorntt,  »6. 
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elB  as  Bet,  without  deduction  for  the  labor  of  aettiiigt  The  qaes- 
tion  is  very  pertinent,  and  difficult  of  reply,  on  the  authorities. 
But  a  new  trial  was  denied. 

The  same  point  was  again  decided  in  the  same  State,  (w)  in  an 
action  of  trover  for  logs  converted  into  boards.  But  it  is  to  be 
remarked  that  in  both  these  cases  the  court  noticed  the  fact  that  . 
there  was  undoubtedly  a  tortious  taking  by  the  defendant.  How 
the  question  would  be  disposed  of  in  a  case  where  the  taking  ap- 
peared to  be  honafide,  and  how  the  principle  conld  be  got  ovot, 
that  in  trover  the  taking  is  only  inducement  not  .to  be  traversed, 
and  the  conversion  the  gist  of  the  action,  remains  yet  to  be  de- 
cided, {x)  (1) 

It  is  expressly  said  in  the  old  books,  that'no  aUo^uice  can  be 
made  in  trover  for  the  tortious  taking.  Hob,  (y)  "  if  the  goo<b 
of  L  S.  have  been  taken  by  I.  K.,  in  such  a  tortious  manner  that 
an  action  of  trespass  would  lie,  on  action  of  trover  will  likewise 
lie  ;  but  L  8.  can  only  recover  in  the  latter  action  damages  for 
the  conversion  of  the  goods,  inasmuch  as  he  does,  by  electing  to 
bring  an  action  of  trover,  waive  his  right  to  recover  damages  for 
the  tortious  taking."  Althoygh  Lord  Maostield,  as  we  have 
above  seen,  in  Fisher  «.  Prince,  intipiated  a  contrary  opinion. 
The  question,  it  will  he  seen,  is  very  material  It  is  not  whether 
the  plaintiff  has  or  has  not  a  right  to  follow  his  property  in 

its  altered  state ;  bnt  whether  having  waived  a  form 
[436]  of  action  which  enables  him  to  prove  malice,  be  shall,  in 

this  proceeding,  prevent  the  defendant  from  setting  off  or 
reconping  expenses  which  he  has  laid  ont  bond  fide  on  the  prop* 
erty,  and  which  have  actually  enhanced  its  value. 

The  civil  law  does  not  in  any  case  appear  to  recognize  the 
severe  rule  of  our  system :  "  Quod  «i  frumerUum  TiUi  frummto 
tuo  misiumfuerit,  aiguidem  exvolutUate  ve^a,  oommime  est,  quia 
«i/ngvla  corpora,  id  eat,  singula  grana  qws  et^ttague propria  f\UT- 

(u)  Baker  «,  Wbeeler,  8  Fend,  S06.  the  bouds,  wu  not  dutlsctlv  raUed. 

(z)  In  Fierce  «.  Bchen«k,  8  Bill,  IS,  Thejr  agreed  that  the  pUlntlff  vu  en. 

trover  for  logs  partUHj  eonverted  Isto  titl^  t«  reaorw  the  ralue  of  all  (he  l^e. 

board*,  NelBOD,  C.  J.,  and  BroMon,  J-  See  Uik  case  eoraraented  on  in  Qregory 

Mtd,  the  qneattoQ  whether  the  plMntiff  v.  Stryker,  S  Ihnte,  StS. 

eonld  recoTBT  aa  damagea  tiie  value  «f  (y)  Baeon  Atw.,  Truver,  A.  8. 


(1)  S«e  Hjde  s.  Cookxni  (31  BarK  Vi\  vhere  the  addtdona  (o  the  *alae  having 
been  made  under  •  eontract  vltL  the  oimer.  It  waa  held  that  the  Talae  of  the  addi- 
tions ihould  b«  allowad  t«  Um  defendants 
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vni,  ex  contensu  vesiro  communuxUa  »mti  /  quod  H  cam  id  migpam 
Jwrit,  ve2  Titiua  id  rmtcuerit  aine  6ua  volvntaU,  non  viddwr  com- 
•mwM  eue,  quia  eingvla  corpora  in  sua  mbatatUia  durant.  Sed 
nee  moffif,  i«ti9  casibus,  c(mimune  sit/rumenhim  quom  ffrex  intelli- 
ffiivr  ease  conmvunia  aipecora  Titii  iiuia  peeorihua  miataf'uerirU.  («) 
Nor  ehoold'  the  analogoiis  case  in  regard  to  real  property,  be 
overlooked.  In  treBpaea  for  Dieflne  profits,  the  horut-fide  occnpaot 
of  lands  vithont  notice,  who  has  improved  them,  ia  allowed  to 
set-off  or  recoup  the  value  of  his  improvements.  And  such,  as 
we  shall  eee,  is  equally  the  case  in  regard  to  personal  property 
when  trespass  is  brought.  Why  ehonld  not  the  same  equity  be 
extended  to  the  action  of  trover?  I  apprehend  Uiat  whenever  the 
qneBtion  is  distinctly  presented,  the  milder  mle  will  be  m«n- 
tained.    Indeed,  it  has  been  bo  intimated  in  England. 

Where  goods  were  sent  to  a  dyer,  (a)  who  dyed  them,  and  then 
insisted  on  a  tight  to  retain  them,  not  only  for  the  charges'  on 
them,  bat  for  s  debt  due  for  dying  other  goods,  the  Court  of 
King's  Bench  held  tliat  he  had  no  lien  but  for  the  price  of  dying 
the  pu^icnlar  goods,  and  the  plaintiff  recovered ;  but  the  report 
adds,  "  The  price  of  dying  was  dedilcted  at  the  time  of  taking  the 
verdict,  the  value  of  ttie  goods  in  white  being  only  thereby  pven 
to  the  piuntiff." 

And  the  principle  of  this  deciraon  has  been  followed  in  Uassa- 
chusetts,  in  a  case  where  the  plaintiffs  made  a  conditional 
Bale  of  brown  cotton  goods  to  a  printing  company,  who,  [48T] 
after  printing  them,  transferred  them  to  the  defendant,  but 
did  not  comply  with  the  conditions ;  and  it  was  held  Uiat  the 
plwntiffs  coold  recover  in  trover,  but  the  court  was  of  opinion 
<*  that  the  plaintiffs  were  not  entitled  to  recover  the  full  valae  of 
the  goods  in  the  printed  state.  The  value  of  them  in  their  brown 
state  appetgiB  to  us  a  more  j  nst  and  equitable  measure  of  damages, 
under  ^  the  circumstances  of  the  case."  (&) 


(j)  JiHt,  Uh.  n.,  HL  I,  g  IS.    A  dit  !■  KaUe,  thii  doatrioe  of  m 

ferent  rule  nettiurilj  preTsUed  where  goo^  bM  b«M>  ftppli«d  to  •  «■■«  vhare 

Kpar&tloa  «M  impoMble.     "Stdtt  id  the  daAndut  b«d  taken  the  pklntUTt 

fuad  m  e\arta  aua  tcriltitur  Mtit  in  laMa  \ogi,  Mid  msMBEictureil  thmn  Into  board*, 

finxitur,  ttatim  mtmnfit,  licit  d4pietara  and  intermixed  tbeee  board*  with  a  pile 

fuidam  eontra  wnMi-ia^  propler  pniittm  of  hi*  owa,  to  that  tfae;f  eonld  not  be  dia- 

pictura;  ttd  nceetl*  M  H  ret  enU  fKOJ  tingoiahed,  with  the  fraudulent  intent  of 

tiiu  ilia  me  mm  pobtt.''    Dig.  de  Bel  depriving  the  plainlw  of  hi*  property. 

Vindi.  iS,  g  8.  '-^  " "■-'*  •'"'  "- '  ''■■ 

(a)  Qreen  v.  Fanner,  i  Svrr.,  i2\i. 

(ft)  Dresser  HanubetluingCampaiijn.  t,  - 

WatentoD,  S  Met,  B,  The  qncatdon  a*  to  the  propriety  of  mak- 
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And  iQ  the  same  State,  it  lias  been  said  genwally,  that "  where 
the  pUiu^  admits  that  the  defendaat  has  a  lien  on  the  propertj 
to  a  certain  amoimt,  that  amoant  may  be  deducted  hy  the  jmy  in 
asseewng  damages."  («)  In  this  case  the  plaintifif  Iwd  admitted 
the  defendant's  lien  b;  tendering  its  amount,  (d) 

In  Alabama,  wh«re  wood  had  been  conv^l^d  and  made  into 
cool  by  the  defendant,  the  owner  was  held  entitled  to  bring  trover 
for  the  coal.  As  to  the  qoeetion  we  are  now  considering,  it  was 
said,  "  It  is  possible  the  jury  might  consider  the  value  of  the 
defendant's  labor  on  the  rough  material ;"  but  as  this  point  had 
not  been  presented,  it  was  not  decided.  («) 

Where  the  property  is  owned  by  parto^s,  and  one  partner 
sues,  he  is  entitled  to  the  value  of  his  share  withoat  reference  to 
the  state  of  matters  between  him  and  his  co-partner.  Bo  where 
on  an  execution  against  one  of  two  partners,  the  sheriff  illegally 
sold  the  interest  of  both,  he  was  held  liable  in  trover,  and  the 
measure  of  damage  was  held  to  be  the  value  of  the  property  con- 
verted, irrespective  of  the  question  whether  tlw  partner^p 
[488]  was  or  was  not  solvent,  and  without  regard  to  the  state  of 
the  partnership  accounts.  [/) 

Where  the  property  sued  for  ui  trover  is  a  chose  in  action,  sa 
a  bill,  note,  bond,  or  otiicr  security  for  the  payment  of  money,  it 
seems  that  the  measure  of  damages  is  jwnnui^acte  theamonntdue 
on  the  security,  the  defendant  being  at  liberty  to  reduce  that 
valuation  by  evidence  showing  payment,  the  insolvency  of  the 
maker,  or  any  fact  tending  to  invalidate  the  security,  {ff)  (1) 

mgnltoirMiec  for  tlie Iftbor  of  the  defend-  (J)  3m,  k1»o,  Cbambcrilu  v.  Shaw,  18 

kDt  in  tucb  CMCB  waa  conndereil  by  tha  Pitk.,  SBS. 

Snperior  Court  of  Connactlcut,  la  Ben-  (<)  Kiddle  «.  Driier,  IS  Ala.,  G91. 

jamiD  B.  Benjudn,  Ifi  Ohm.,  847,  when  (/)  Walah  «.  AdAine,  S  Dtitio.  lU. 

gTM*  hkd  been  eonverted  into  tuij,  but  {g)  Etsiu  w.  Kymer,  1  .Sara,  i  AJeL, 

without  arriTing  at  any  ooncluBlon  ;  tbe  ESS.     In  this  case  It  is  laid  that  the  an- 

eonrt  thinking,  on  the  partioaJftr  facta  c^  oiant  fmn  of  proceeding  In  tbeee  oaaea 

the  cue,  tbkt  no  raoh  alkwanee  ahould  wa*  to  bring  detinue  to  reoorer  the  epe- 

be  made.  etfic  idiattel,  whereu  in  trover  damages 

Tbe  origtnal  nle  in  Enghtnd  hae  been  onlj  are  reoOTered.    See,  in  LoniaiMna, 

recMitlj  i^d  (oMfer,  howerer),  itill  to  New  OrlewiiDnialngOa«.DaLei>rdi| 

hold  in  troTer.    Martin*.  P«rter,  S  JfeN.  S  La.  Attn.  S..  981,  a  ndt  Ibr  State  and 

i  Will.,  BOi.    But  *ee,  eonba,  Wood  v.  city  bonda.     In  Tennenee,  damagea  mav 

Morewood,  i  (^  B.  R.,  440^  ia  nota*;  be  reouiered  In  tnirer  for  the  imlawfu 

•ad  »*<.  detentioB  of  a  note,  and  tbe  note  lt»df 

(e)  Fowler  e.  Qtlman,  IS  Jf«t,  SST.  may  be  recovered  in  detinne.    Seals  v. 
Cammlagi,  8  H^n^hrtft,  441 


(1)  ODNko^UM  t.  Corby,  tt  M».,  89S ;  Heukeni  •.  MenkeoA  II  A.,  lU. 
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Lord  EUenboroiigh  held,  as  ve  h»Te  sees,  (A)  that  the  dam- 
agQ8  in  actioni  for  bills  of  exdiaage  were  to  be  estimated  at  the 
amount  of  the  principal  and  interest  dne  on  the  bills  at  the  time  of 
the  demand  aiul  the  reftual ;  in  other  words,  at  the  time  of  con- 
version. No  doubt  seems  to  have  been  entertained  that  the  face 
of  tlie  bilk  was  the  pnma-/aoie  measore  of  damages ;  and  tilie 
same  point  was  ruled  in  New  York,  with  no  limitation,  however, 
as  to  the  time  to  which  interest  was  to  be  computed,  (t) 

Where  {j}  tJWvw  was  brought  to  recover  a  bill  of  exchange 
for  £1,600,  which  the  bankrupt  had  deposited  with  the  defendant, 
and  <m  which,  after  a  demand  had  been  made  for  it  and  refused, 
he  had  raised  the  sam  (^  £600,  it  was  insisted  that  the  damages 
should  be  only  this  latter  sum  ;  but  it  was  held  otherwise  at  the 
trial ;  and,  upon  argtuneot  for  a  new  trial.  Lord  Abinger,  C.  B., 
said,  '^If  the  defendant  will  bring  £800  into  court  and  deliver  np 
the  bill,  the  verdict  may  be  entered  for  a  nominid  sum ;  but  he 
converted  the  whole  bill,  and  the  plaintfffii  are  entitled  to 
recover  the  value  of  the  whole  at  the  time  of  the  couver-  [489] 
sion.  The  defendant  cannot  be  less  liable,  for  having 
destroTed  the  property  to  the  unoont  of  one  half." 

In  an  action  of  trover  for  certain  bOlettea^  (k)  being  Pemvian 
paper  money,  it  appeared  that  the  billettes  were  at  a  great  dia* 
coont ;  but  the  matter  being  referred  to  the  prothonotary  for 
adjustment,  the  plaintiffs  insisted,  on  affidavit,  that  the  billettes 
were  worth  U>  M«»  the  value  expressed  on  their  face,  and  claimed 
a  recovery  to  that  amonnt.  And  the  court  allowed  it.  Thie, 
however,  hardly  seems  in  analogy  to  other  cases ;  for  the  general 
mle  vfaieh  we  have  laid  down  is  to  be  taken  with  die  qnalifica* 
don,  that  the  note,  or  other  chose  in  action,  is  still  an  available 
secority  for  the  amonnt  claimed. 

Where  (2)  trover  was  brou^t  for  a  £300  cheque,  drawn  by 
the  bankrapt  on  his  bankers,  and  ddivered  after  his  bankruptcy 
to  the  defendant,  a  creditor,  and  paid  by  the  drawees,  the  jury 

(A)  AuU,    KS ;    Mtrwr   e.    Jodm,  S  t«r  of  the  taUng  eui  come  into  oontlder- 
Chnp.,  476  (181>^  mtJon  In  thb  form  of  action.    Bnt  Ui« 
( J)  iDgaUi  K  Lord,  1  (Tehmm,  140,  judgment  iru  revened  b;  tb«  nlalntUF, 
U  ^onld,  perhaps  b«  noticed,  tliot,  on  error,  for  tb«  soinUneM  of  tli*  dam- 
In  lUi  caw,  tiM  defendant  vai  a  oon-  agai. 

■table,  vho  liad  lllegaUy  levied  on  the  (J)  AInger,  aidgnee,  b.  Cloae,  10  Mia. 

note  In  qnertlM;  aad  the  eovrt  lald,  dwM.,S16. 

••  that  tt  ^ewad  wltli  great  jealowj  the  '      (t)  Delegal  «,  Narlor,  T  A'nf.,  4Sa 

Modaet  of  ofleen  hoIAnf  exeealloDi  {t)  llatbew    A   Conslni,    aadgnea  of 

anlntt  debadanta."  I  have  alreadr  con-  Hoore,  v.  SherweD,  S  TouiiIoh,  4)9. 
^ered  Ibe  qnectlm  how  far  the  oLarao- 
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found  a  verdict  for  the  fiwe  of  the  bill.  On  «  motion  to  set  aaide 
the  verdict  and  enter  a  nonsuit,  Ohani1>re,  J.,  said,  "  How  can 
yon  roe  for  a  piece  of  paper  of  no  valne  I"  na.d  Mamfteid,  O.  J., 
Bald, "  The  plaintiSB  proceed  on  the  ground  that  the  i^eek  is 
worth  nothing,  being  drawn  withoat  anthorify ;  how  can  they 
recover  on  it  the  sum  of  tlu«e  hnodred  paanda  i"  and  a  nonemt 
was  entered.   - 

The  principle  of  these  cases  has  been  aj^lied  to  seearitieB  of 
other  description,  as  leasee,  and  bonds  not  conditioned  for  the 
payment  of  money.  Where  the  defendant  (m)  agreed  to  punAaae 
of  the  plaintifiF  for  £78  19^  the  miexpired  term  of  a  lease  <tf 
twenty  years,  and  the  plaintiff  delivered  to  him  the  indenture  (rf 
lease  for  the  pnrpoee  of  having  an  assignmei^  made  ont,  the 
defendant  snbeeqnently  made  an  agreem^it  wiUi  the  original 
landlord,  and  broke  off  the  bargain  with  the  plaintiff,  and 
declined  to  accept  an  assignment  The  plaintiff  demanded  the 
lease  (but  not  the  pnrchase-money),  which  being  refiiaed,  he 
bronght  trover.  The  jury  found  a  verdict  for  £^t  19a.  the  price 
agreed  on  as  the  valne  of  the  lease,  deducting  the  amooat  of  some 
fixtures  which  the  plaintiff's  under-tenant  had  removed, 
[490]  and  no  qneetion  was  made  but  the  measore  of  damages 
was  correct.  So,  where  (n)  lite  defendant  had  executed  a 
b<md  to  one  H.  Clowes,  which  was  assigned  to  the  plaintiff,  in 
the  penalty  of  $1,000,  conditioned  to  convey  a  Lot  of  land.  IVover 
was  bronght  for  this  instrument,  and  the  conveni<m  proved.  Hie 
plaintiff  having  been  nonsnited  at  the  trial,  on  the  ground  that 
none  but  nominal  damages  could  be  given,  tiie  court  set  the  ncn- 
snit  aside,  saying  that  the  plaindff,  as  the  assignee  of  the  obligee, 
having  been  entitled  to  the  performance  of  die  condition,  the 
damages  sustained  woold  be  the  value  c^  1^  land,  (o) 

"Where  an  action  of  trover  was  brou^t  (j>)  for  a  policy  which 
it  appeared  was  canceled,  a  veroict  was  recovered  and  soalained 
for  2^,  the  value  of  the  parchment  only. 

In  Pennsylvania,  it  is  held,  (^)  that  trover  cannot  be  main- 

Im)  FaiTf  <^  Frame,  S  Bo».  <t  PuU.,  461.  title  dwdi,  vhere  the  Jnij  nuT  k1t«  the 

(it)  Oowes  cHawley,  IS  ^  &,  4S4.  faU  valne  of  the  eitate  to  which  Uiej  t»- 

(o)  In  Towie  *.  Loret,  S  Matt.,  SM,  long,  by  wayof  ckinwe*;  althonghthey 

troTer  vm  bnmght  for  title  deedi^  but  are  geuenny  radncad  to  40*.  on  th^ 

the  quantum  of  ounages  fra«  settled  by  being  gWen  ap." 

«onMnL  (p)  W11l>«.Wen(,S7ktmt.S64. 

In  Looaemore  v.  Badfbrd.  9  Mttt.  i  (a)  Sewall ».  Lanearter  Bank,  IT  Serg. 

WtU.iS'],  Lord  Abinger  >aid,  "llecau  <£  S.,  iSS. 

reumblea  that  of  an  aotion  of  tiOTer  for 
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tained  for  a  chose  in  action,  as  a  share  of  stock,  bat  may  for  the 
p«per  or  endeace  of  debt.  And  that  in  Bnch  case,  the  measure 
of  dunages  is  the  debt  of  which  the  paper  is  the  evidence,  (r) 

Li  the  Mune  State  it  is  held,  that  the  damages  in  this  action 
an  the  raise  or  current  price  of  goods  at  the  time  of  the  demand, 
and  the  jury  mmy  give  interest  hy  way  of  farther  damages.  («) 
And  where  the  valae  is  incapable  of  being  ascertained  wiUi  pre- 
dsioa,  as  where  it  depends  on  the  taste,  fanc^,  or  attachment  of 
the  owner,  or  on  a  contingency',  the  conrt  will  rarelj  disturb  the 
verdict  on  the  groond  of  exceBsiTeueaa  of  damages.  And  the 
jor^  tatkj  go  beyond  the  ralae,  when  there  has  been  ontrage  in 
tlte  tating,  or  vexation  or  oppression  in  the  detention,  (f) 

A  stringent  aj^cation  of  this  form  of  action  has  been  made 
to  tlie  fraad  of  an  agent,  who  had  repreeented  to  bis  prin- 
dpal  that  he  had  effected  an  instirauce,  when  in  fact  he  [491] 
had  not.  In  trover  for  the  policy,  Lord  Mansfield  would  ' 
not  permit  the  defendant  to  contradict  his  own  representation, 
and  laid  down  the  rale  of  damages  as  being  the  same  as  if  the 
policj  had  been  actoally  effected.  "  I  shall  consider,"  he  said, 
"  the  defendant  as  the  aotnal  insnrer,  and  therefore  the  plaintiff 
moat  prove  his  interest  and  loea.*'  (u)  Bo,  on  the  Pennsylvania 
cirenit,  («)  in  an  action  of  trover  for  a  policy  of  insuranoe,  by  eon- 
sent  of  parties  the  mle  of  damages  was  considered  the  same  as  if 
the  snit  had  been  on  the  policy. 

Interttt.  Interest  seems  to  be  nsnally  given  by  way  of  dama- 
gas  for  the  detention  of  the  property.  (1)  Bat  whether  the  giving 
of  interest  is  a  rale  of  law  or  a  matter  left  in  the  discretion  of  the 
'jnry,  does  not  clearly  aj^iear.  I  infer  the  former.  In  trover  for 
ram,  (w)  the  Saprraae  Ooart  of  New  York  siud,  ""Hie  jary  yrere 
competent  to  allow  interest  on  the  value  of  the  chattel  from  the 
time  ot  conversion,  by  way  of  damages." 

{r)Romi([«iBMDtg,9  JZmI<.U1.  («)  Hwding  «.  Cuiar,  Pari  on  ^vr- 

{»)  jMOb**.  LMHMt,  «  a.AR.,  8S0.  Bnat,  4. 

<f )  DmbU  «.  Bwbtr, «  KA  R^IM;  («)  Kohn*    *.  Ha  Innraiiaa  Oo.   of 

Bnry  •.  Vantnta,  11  &  it  A,  8ft;  Hai^  North  Amarlea,  1  Wnk.  C.C.S^M. 

K«.llellajaa,4  ITatta,  418;  Taylor  K  (w)  VUmb  ■.  Ooniiia,  S /.  Jt.,  180. 
rgan,  t  WaOM,  m. 


(1)  Polk  ■.  ASeo,  1«  Me..  1Al;  Bybnm  aL  Prror,  14  Smrb.  (Ark),  SOB  ;  Cutter 
*.  Fanning,  9  Awa,  6M ;  Hayd«n  •.  BirtUtt,  IS  M*.,  808 ;  Eiring  «.  Bloqnt,  18  Ala.. 
0*4.  Sm  alao,  WUHam  «.  Cram,  IT  A.,  «6S,  and  JenUni  *.  M'Conioo,  IS  A,  tlS ; 
ta  wUeti  it  aMnw  to  h«T«  b«Mt  left  to  the  diaer«dM  of  the  jury  to  allow  InttrMt 
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Bo  {x)  interest  was  allowed  on  a  judgment  is  trover ;  and  it 
was  said  that  "  in  trover,  interest  is  recoverable  on  the  value 
of  the  goods  from  the  time  of  the  convereion."  And  (y)  in  aa 
action  of  trover  for  fumitore,  farming  atenuls,  &e.,  the  jadge  at 
the  circnit  totd  the  jmy  "  that  they  might  aUoto  interest  by  way 
of  damages."  But  the  Sapreme  Court  s^d,  on  a  motion  for  a 
new  trial,  "  The  plaindfi*  wa£  mtiUed  to  interest  by  way  of  dama- 
ges, from  the  time  of  the  conver^ou."  So  also  in  Lonisiana.  (a) 
And  in  a  case  (a)  already  cited,  it  was  sud,  that  "  intereat  it  prep- 
erly  given  in  trover,  as  well  as  the  v^ne  of  the  pn^rty  con- 
verted." (})  And  again,  (o)  the  Court,  per  Cowen,  J.,  laid, 
*'  The  action  is  trover,  which  goes  for  the  actual  value  and  inter- 
est." {d)  hi.  Connecticut  also,  the  rule  o£  damages  in 
[492}  this  action  has  been  declared  to  be  the  valoe  of  the  prop- 
erty converted,  wi^  intereat  from  the  time  of  the  eonver- 
sion.  (e) 

JifUdgoHan  ef  Damages,  In  trover,  as  we  have  said,  the 
conversion  is  the  gist  of  the  action ;  and  it  follows  that  the  recov^ 
ery  of  the  property,  or  its  re^possessiou  by  the  plaintiff,  only  goes 
!n  mitigation  of  damages.  And  this  is  true,  ag  well  in  r^^trd  to 
this  action  as  in  re^^ard  to  that  of  trei^Mias  tot  peraonal  proper^, 
as  we  shall  have  occasion  hereafter  to  see.  And  on  the  same 
principle,  if  the  property  has  been  re-delivered  to  the  plainliff 
before  suit  brought,  he  can  recover  nothing  but  ncHninal  dama- 
ges. Tbis  is  the  (oiginal  En^iflh  rule,  and  baa  been  also  repeats 
edly  held  in  this  country.  {/)    The  only  modification  that  can 


u 


Btndl «.  HopUoi,  4  Comn,  SL  Mrtl  JU,  glTS  damagM  tn  At  natnr*  of 

Hf  d«  «.  Stone,  T  WnuL,  8M,  Inleieil,  otw  ud  abora  the  Tiloe  of  Aa 

(i)  Vtfv  OrteBDi  Drfttning  Co.  v.  De  goods  at  the   Ume  of  the  aeayeitimi.' 

LaMrdl,  a  La.  Ann.  R.,  SSI.  »ee  onl*,  60E. 

(a)  Baker  v.  Whe«1«r,  S  Wmi,  SOL  (<)  Clark  •.  WUtakv,  IS  Omm.  H., 

ib)  8«e,  also,  Dilleitback  «.  Jerome,  t  ISO. 

Coain,  iM  l  mitt,  (HXl.  (/)  The  langoage  ot  the  oldest  antLor- 

'  MatmrtoMt.  Law,  t  Silt,  IBS.  ity  on  thIipaititfewfaUowi.'  "Khom* 

(i^  Ib  the  note  to  Mercer  v.  Jonee,  S  prirt  moo  oheTnl  at  oeo  chsTaueb*  et 

Otm^.,  iVt,  Ib  the  New  York  edition  of  puii  cao  redelireral  taoj  unoore  jeo  poie 

OieM  Rqwria  ^isai),  it  a  aaid  (hat  "  in  tver  o«at  aetlon  vera  Iut  :  enr  oao  eat  on 

Miiiiihiindtl  It  ia  the  uniform  rule  to  oonveraion,  et  le  redelivery  aert  aioBia 

allov  interest  oa  the  vtiav  of  the  ohat-  barr  del  action  m«a  udenunt  aare  m 

tel,  from.  Uie  time  of  the  couTeimoQ  until  mitjgaelon  de  dBmagee."     I  Soil.  Abr., 

Uia  trial"  a  L  pL  L 

In  England  this  matter  haa  Tetentlv  Baldmn  a.  Cole,  t  Mod.,  312.     6  Boc 

been  aetted  bv  statnte;  the  S  A  4  W.  Ab.,  TWxwr,  D.  g  ii;  As.  N.  P.,  190- 

IV.,e.4S,  gSB  (Utfa  Aug.,  IBSS),  de-  ISl.    Co<* «;  Hartle,  t   Car  *  PafM, 

elaring  that  in  all  aotiona  of  trover  "  the  ses.    So  ia  Uorraj  *.  Barliiut,  10  J.  R., 

jnr;  on  (he  trial  of  anj  iuue,  or  on  anv  173,  Thommon,  J.,  laid,   "It  ii  every 

nqoidtlou  of  damagei^maj,  i/fJ^ (AoA  da^a procuee  to  raat^n  tiili  aetlonfOT 
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be  aaid  to  eziBt  of  thiB  role  is,  perhapB,  in  tlioBe  cases  where, 
intermediate  the  ooovereion  and  the  return  of  the  property 
claimed,  special  damage  has  been  soBtaiued  by  the  plaintiff;  and 
in  sQch  cases  the  special  damage  demanded  most  be  distinctly- 
alleged  in  die  decliu^tiou.  (^)  Upon  this  general  principle  it  lias 
been  held  in  Massachnsetts,  that  where  the  property  has  been 
sold,  and  the  proceeds  applied  to  the  payment  of  the  plaintiff's 
debts,  or  otherwise  to  his  nse,  the  facts  may  be  shown  in  mitiga- 
tion of  damages.  (A)  So,  if  they  are  taken  by  an  attaching  cred- 
itor of  the  defendant  oat  of  the  plaintiff's  hands,  after  he  has 
promised  to  retnm  them,  (i) 

Whether  the  defendant  can  go  fnrther  and  show  that  the 
property  belonged  to  a  third  person,  is  more  doubtful. 
It  has  been  said  by  very  high  American  authority,  "  that  [493] 
in  tills  action  the  defendant  may  disprove  the  plaintiff's 
title  by  shoving  a  paramonnt  title  in  a  stianger."  (J)  Bat  it  may 
well  be  donbted  whether  the  doctrine  can  be  maintained  to  the 
extent  in  which  this  language  lays  it  down.  In  New  York  it  has 
been  held,  that  the  defendant  cannot  set  up  property  in  a  third 
person,  withont  showing  some  cttum,  title,  or  interest  in  himself 
derived  from  snch  person ;  (k)  and  a  plea  of  property  in  a  third 
penon  has  been  held  bad.  (Q  And  in  England  it  has  been  held 
in  several  cases,  that  where  by  bis  acts  or  acknowledgments  the 
defendant  had  admitted  the  title  to  be  in  the  plaintiff,  he  shall 
not  be  received  afterwards  to  deny  it.  (m) 

The  plaintiff  either  in  this  action  or  in  trespass,  may  sue 
separately  for  his  aliquot  share  or  proportion  of  interest  in  a 
chattel,  and  the  defendant  may  give  the  joint  interest  of  otiiers 
in  evidence,  in  mitigation  of  damages.  If  the  plaintiff  is  a 
tenant  in  common,  and  the  defendant  wishes  to  avail  himself  of 
the  plaintiff's  omission  to  join  his  co-tenants  in  the  suit,  he  may 
plead  in  abatement.  (»)    But  even  if  he  neglect  to  make  snt^ 

Uie  injury  Buffered,  althoaeh  the  OTner  (7)  Qreenle«f  on  Evidence,  iL,  %  U3. 

has  re-poeseHFi]  lilmaelrof  hii  property."  Botsn  v.  Flet^sher,  tfi  X  It.,  SOT. 

And  the  gome  point  wa>  held  In  Rejnoldi  (()  Dnncaa  v.  Speer,  11  Wmd.,  M. 

V.  Shuler,  S  Oomn,  SSS.  (0  Hunt  v.  Cook,  IS  Wend.,  468. 

The  sHme  ha*  been  held  in  Hatuclin-  (n)  Hawmv.  Wataon,  3  Bam.  A  Oru., 

tetU,Wheelock  (.Wheelwright,  SJftua.,  MI;  Qodinge-Bimle, 7 £tfl(r., SS9 ;  9to- 

104;    Olbba  *.   Chaae,   10  Matt.,   lli;  nard  •.  DaDliiii,  S  Oamp.,  841.    fiee  on 

Or«enfieldB«nkti.  LeaTitt,  11  Pwit.,  1.  this  point,  alto,    Kiof    *.   Bkhardi,   0 

(a)  Moon  V.  Baphael,  %  Sing,  Jf.  C,  Whart.,il9;  Oglev.  Atldnaon.S  Tbitnf., 

BIO.  TBS;   Lae  v.  Towle,  3  Bm.  Cattt,  114; 

(A)  Pleroe  *.  Benjandn,  14  Pidc.,  SM.  Kenned*  ».  StroDf,  14  /.  A,  ISS. 

(t)  Kal;  t.  Shed,  10  Mel.,  SIT.  (t)  fi«ldiorpe  v.  Dwringtoii,  S  Xm., 
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plea,  he  may  still  aTail  hunself  of  tlie  pkintiff'B  wimt  of  title  to 
the  whole  property,  for  the  parpoee  of  reducing  the  damages. 

Where  (o)  a  creditor  of  the  husband  having  taken  in  execu- 
tion and  sold  tmat-property  of  the  vife,  and  the  husband  having 
pnrchaaed  it  at  the  sale  for  less  than  ita  value,  in  an  action  of 
trover  broa;^  by  the  tmatee  against  the  creditor,  it  was 
[494]  held  in  Connecticut  that  proof  of  this  matter  was  admia- 
aible  in  mitigation  of  damages.  (j>) 

In  Tennessee,  where  a  slave  hired  for  general  and  common 
service  is  employed  in  any  hazardous  business  without  the  con- 
sent of  the  owner,  it  is  a  conversion,  and  the  hirer  is  liable  for 
the  value ;  or,  if  the  owner  do  not  choose  to  consider  it  a  conver- 
sion, he  is  liable  in  damages  for  any  injury  the  slave  received 
while  engaged  in  such  business,  (g)  (1) 

As  has  been  already  noticed,  some  confusion  appears  to  have 
been  introduced  into  the  rule  of  damages  in  tiiis  action,  owing  to 
the  different  aspects  in  which'  the  suit  is  brought ;  it  being  some- 
times analogous  to  an  action  in  an  ordinary  case  of  contract,  aa 
to  teet  a  right  of  lien,  and  sometimes  in  the  nature  of  a  suit  to 
redress  a  willinl  trespass,  (r) 

An  effort  might  be  made  to  render  the  rule  of  damages  in 
trover  and  trespass  identical  without  reference  to  the  form  of  the 
remedy  resorted  to,  and  dependent  only  on  the  character  of  the 


llSj    Brown  v.  Hedges,  1  Salk.,   £90;  (p)  Batb  Alabsms,  vTiere  a  gheriff 

Addlun  *.  Orerrend,  tTR-ilM;  Seds-  seized  the  property  of  tb«  plaintiff,  end 

TorUi  *.  OTUTwd,  7   T.  S.,  270 ;  Heafli  lold  it  under  eivcutim  ag^it  H.,  and 

■.  Hnbbard,  4  Satt,  110,   ]il-;  Bloxam  bv  direction  of  H.  paid  over  the  Burplna 

«.  Hubbard,  (  Siul,  407  and  4S0 ;  Boott  after  satiafyiug  tie  executon,  to  Q.  (th« 

V.  Godwin,  1  Sih.  S  Pull.,  87-76 ;  Wheel-  plalntiffl  or  hie  agent,— it  was  held  that 

wiight   «.    Depeyiter,   1    J.    R,    471 ;  the  eDTplna  thoe  paid  over  could  not  ga 

Cbuidler  e.  fipeiar,  S3  Vtm.,  ISB.  In  reduotion  of  damagea.    Loeke  r.  Gw- 

In  the  Klng'i  Bench,  In  Monntford  v.  rett,  16  Ala.,  ee», 

Gibeon,  i&ut,  441  and  447,  vhleb  was  (9)  Malleo  *.   Endey,  B  Eimpirty$, 

an  action  of  trover,  it  wae  nid  thai  in  4!S. 

treepaw,  payment*  made  by  an  exeuutor  (r)  Whenever  treepaaa  for  taking  gooda 

lb  ton  iort  in  due  oonne  of  adminietra-  will  lie,  that  Is,  where  they  are  taken 

Hon,  ihould  b«  recouped  in  damagea  wrongftiUy,  trover  will  alaolic;  for  one 

Bee  also.  .BwUtr'.  ,V.  J-.,  48.  '"    '    *■                  ... 

(o)  Baldwin  v.  Porter,  12  Omm  ,  478. 


(1)  In  an  action  bronglit  by  the  hirer  of  a  slave  against  the  owner,  t«  recover 
damages  for  the  detention  of  the  alave,  it  is  eompetent  for  the  owner  to  diow  that 
by  the  unjosti&able  treatmeat  of  the  ilave  by  the  pUinUfF,  a  permanent  injury  was 
done  to  the  slave,  dlniiniaUiig  bis  value ;  for  the  purpose  of  rednidng  the  damages 
clumed,  or  of  preventing  a  recovery  of  anytEiing,    Trotter  v.  M'Csll,  16  Jfiu.,  140. 
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defeodanf  8  act  Bat  as  the  law  at  pteeemt  etandB,  there  aeema  no 
warrant  for  a  disductioa  between  tordons  conrereioBS  and  bona- 
fide  takings,  except  bo  iar  as  the  malice  goes  to  prove  a  ctmrer- 
sioQ.  Jf  that  fact  be  eatabliahed,  the  character  of  tlie  taking  ia 
put  oat  of  view.  It  seems,  however,  that  were  the  thing  to  be 
settled  on  principle,  the  rule  might  be  tlitia  lud  down : — 

Where  the  orij^nal  couvenion  is  whollj  miaccompanied  hj 
malice,  in  other  words,  where  it  is  not  willful,  the  mle  of  damages 
is  a  pare  question  of  law,  on  which  the  jniy  is  to  be  controlled  by 
the  conrL  (1)  In  these  casea,  the  jniy  shoold  be  directed  to  give 
the  valne  at  the  time  of  conversion,  with  interest,  nnless  the 
plmntiff  has  been  deprived  of  some  particular  use  of  the  prop- 
erty of  which  the  defendant  had  knowledge  ;  in  that  case,  if  such 
use  would  have  increased  its  value  to  the  plaintiff,  the  jury 
should  give  the  highest  valoe  of  the  chattel  at  any  time 
between  the  conversion  and  the  trial,  with  intereat  from 
such  time,  i.  «.,  the  time  of  highest  valne,  by  way  of.  dam-  [495] 
ages  for  the  detention.  (2)  But  even  this,  it  is  apparent,  is 
a  very  feeble  protection  for  property  which  baa  no  market  |mce 
or  commercial  value,  and  4'here,  from  the  necessity  of  the  case, 
Ihe  jury  must  be  left  to  a  Urge  discretion. 

If  the  prop^y  converted  be  a  chose  in  action,  as  a  bill  or  note, 
or  the  security  for  the  payment  oi  money,  the  measure  of  damages 
is  primd  facie  the  face  of  the  bill  or  note.  If  the  inatrnment  or 
security  sued  for  be  not  for  the  p«ym«it  of  money,  but  a  contract 
for  the  transfer  of  property  or  Uie  performance  of  some  act,  then 
the  valne  of  the  property  or  of  the  act  will  furnish  the  role  of 
damages. 

If  the  taking  be  willful,.more  difficulty  presents  itself.  We 
have  seen  diat  where  the  chattel  was  altered  and  increased  in 
value,  damages  have  been  given  in  some  cases  to  the  foil  valne  of 
the  increased  article,  ou  the  ground  that  the  taking  was  tnaid^de. 
If  this  be  right,  then  it  ought  always  to  be  competent  for  the 
plaintiff  to  show  malice  on  the  part  of  the  defendant,  to  aggravate 

(1)  The  motJTB  by  wbtch  a  defeadint  wim  influenaod  In  oonrerUng  to  bi*  own 
use  the  property  of  ftnother,  it  odIj  kdmudblft  when  iiitrodiia«d  to  repel  an  attempt 
by  tbe  plaintiff  to  T«aoTer  from  bim,  in  an  aetion  of  troTtr,  exNiiplary  damages 
Parker  «.  Dement,  a  Oiil  [Jtd.),i. 

(>)  The  defendant  eatinot  avail  hlmwlf  of  anything  dimlnLiblng  tbe  valne  of  the 
property,  wbioh  ooenn  while  It  b  In  hia  wirngfol  pon«M<m.  Cart«r  *.  Streater,  t 
Jim*  (JIT.  C)  L.,  Si. 
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the  damagee.  Bat  this  would  be  irreconcilabla  with  the  ntimeroiie 
casee  («)  which  hold  that  the  convenion  ie  the  ^st  of  the  action, 
aod  the  taking  immaterial.  The  trae  role  would  appear  to  be,  to 
make  the  measure  of  damages  depend  not  on  the  form,  but  npon 
the  natore  <3i  the  action ;  and  where  trover  is  brought  as  a  eab- 
stitnte  for  treqiesB,  to  make  the  rule  of  damages  correspond.  If 
this  were  eo,  than  if  the  C(HiTnnon  werewillM  the  measnre  of 
damages  would  be  as  above  laid  down,  with  the  exception  that 
they  might  be  increased  in  the  discretion  <^  the  joij  for  the 
malicioas  act.  If  the  property  had  been  altered  and  increased  in 
Tsloe,  the  mle  wonld  again  depend  on  the  character  of  the  con- 
version. K  tliat  were  wiUfol^  then  the  valne  of  the  articles  so 
increased  would  be  the  mle.  Bat  this  shonld  never  be,  where  the 
act  was  bond  Jlda ;  and  in  soch  case,  the  trae  role  wonld  be  to 
allow  the  defendjuat  for  whatever  valne  his  labor  had  actually 
conferred  on  tlie  property.  (1) 

It  would  not  be  proper  to  leave  this  subject  without  noticing 
the  qnestion  how  far  the  recovery  of  a  judgment  in  trover 
[496]  vests  the  property  in  the  defendant  If  the  plaintiff 
recovers  the  valne  of  the  pn^rty,  and  the  judgment  is 
satisfied,  there  wonld  seem  to  be  no  doubt  that  the  tatle  to  the 
property  should  and  does  vest  in  the  defendant,  he  having  paid 
its  valae.  (Q  Bnt  how  for  this  transfer  of  title  depends  on  the 
judgmfflit,  and  how  far  on  its  Batisfaction,  seems  by  no  means 
clear ;  and  the  bettw  opinion  would  appear  to  be  that  if  the  judg- 
ment is  not  ffx  the  valae  of  die  property,  or  if  it  remun  unpaid, 
the  title  is  unaltered.  («) 

{«)  WinbMbun  «.  BnoT,  t  BoMmiir*,  vhere  the  mm*  wto  all  well  reviewed. 

4T.  See  Cooper  «.  Shepherd.  8  Man.  Or.  * 

(t)  Horrii «.  R«Mmob,  iB.A  O.,  1  Bfl.  fim»,  SSS.     In  New  Torlc,  «ee  Osterhout 

(x)  80  ia  IndUna,  a  TMOver;  of  nom-  w.  Boborti,  8  Oram,  4>.    Betia  v.  Lee,  E 

Inal  damages  doei  not  divest  the  pUin-  J.  K,  S48.    9  KttU  Com.,  g88,  note  c, 

tiff*  this.    Bwb  K  Hah,  S  BUdef.,  IBl,  BUb  ediUoa. 

(1)  Wlwre  one,  luTliig  tortiond;  out  and  carried  away  trees  from  t^e  land  of 
another,  adli  a  part  of  them  to  a  pancoi  who  had  do  knowledge  of  the  wrong,  lh« 
owner,  even  if  fae  am  muntain  an  action  of  trover  agaiut  them  J<^tlf ,  will  be 
entitled,  in  snch  action,  to  recover  of  the  vmdm  only  to  the  value  of  the  put  which 
he  pnrchaaed.    Moodj  ■.  Whitne;,  S4  Mt.,  GflS. 
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THE  RUL8  OF  DUf  AGES  IN  ACTIOira  BROTJOHT  FOB  THE  BBCOT- 
BRY  OF  SPEOIFIO  PERSONAL  PBOPEBTT;  THE  OOUMON  LAW 
ACTIONS  OF  DETINUE  AND  REFLETIN. 


DeUnno — Nahire  ot  the  praeeedlng  of  Beplerh^— In  tHU  aetton  d«to«gM  Ma  be  re- 
eoT«red  by  both  partiee — Where  the  defeDdcnt  snooeedi,  be  ii  entitled  to  interest 
upon  the  Tftlna  of  tlie  property  during  lt«  detention — How  the  Talus  U  to  be 
esttmated — Damagea  recorembla  bj  the  plaintiff 


Two  forms  of  actioa  are  preacnbed  hj  the  oonunoB  law  for  the 
recovety  of  epecific  peraooal  property, — d«tiuae  and  replevin ;  the 
first  being  general];  used  where  there  was  a  tortious  detention 
oaly,  the  Utter  where  there  waa  a  tortious  taking.  And  in  de- 
tinue, as  in  debt,  no  damages  were  generally  given  for  the  thing 
itaell^  that  being  recoverable  in  specie ;  bat  merely  for  its  deten- 
tion. If,  however,  the  property  was  not  finally  retomed,  then 
damages  might  be  given  for  its  value,  (v)  *'  The  action  of  de- 
tinue,'* BayB  the  Supreme  Conrt  of  TennesBee,  "  is  for  the  thing 
detained  and  damages  for  detention ;  the  value  of  the  property 
is  ascertained  by  the  jnry ;  and  the  judgment  is  in  the  alterna- 
tive for  the  sum  bo  found,  as  the  value  in  case  the  thing  recovered 
cannot  be  had."  {w)  Th.9  qaestion  on  the  issue  of  turn  detmet  is 
whether  the  chattel  be  detained,  and  if  so,  what  is  ita  valae  and 
what  the  danugee  for  iu  detention;  and  eo  the  ordinary  modem 
form  of  verdict  in  detinue  finds  the  value  of  the  property  and 
damages  for  its  detention. 

But  ae  has  been  swd,  if  for  any  reason  the  property  cannot  be 

((•)  Sajrer  on  Dam^e^  eh.  xIt.,  e»  and         (w)  Wade  «.  Dolby,  B  Simpkny,  40<. 
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returned,  &e  plaintiff  is  entitled  to  its  fiill  value.  So  in  ibe  earlj 
cases,  where  we  often  find  detintie  bronght  for  charteiB  M* 
[498]  title  deeds,  if  the  charters  were  destroyed  or  made  way 
with,  (eloigned)  the  plaintiff  recovered  all  in  damages.. 
And  BO  in  a  recent  case  where  detinue  was  bronght  for  stock  cer> 
tificates,  which  had  been  retnmed  pendente  IU&,  it  was  held  that 
the  joty  im^t  confine  themeelTes  to  an  aseessment  of  damages,  (v) 
In  this  case  the  property  was  demanded ;  the  stock  was  worth 
£3  6a. ;  when  it  was  delivered  it  had  fiillen  to  £1,  and  the  plain- 
tiff was  held  entitied  to  recover  the  difference.  A  plaintiff  in 
detinue,  whose  title  to  the  proper^  sued  for  is  legally  divested 
before  the  trial  of  the  canse,  can  recover  nothing  beyond  his  dam- 
ages for  its  detention  to  tiie  time  when  his  titie  was  divested,  and 
the  costs  of  suit  {y) 

SepUvin.  Ihe  action  of  detinne  has,  however^  fallen  into 
great  disuse,  and  in  some  of  the  States  of  the  Union  it  is  abolished 
by  Btatnte.  (z)  I  proceed,  therefore,  to  the  action  of  replevin. 
And  this  action,  also,  has  been  so  mnch  altered  and  modified  by 
special  statates,  that  it  wil]  only  be  proper  here  to  treat  of  it  very 
snccinctly.  As  to  the  character  of  this  action,  it  is  sufficient  ta 
state,  generally,  that  the  plaintiff  by  his  writ  seizes  the  specific 
property,  and  at  flie  same  time  gives  a  bond  with  proper  soreties, 
conditioned  to  retam  it,  or  its  vatne,  provided  it  shall  finally  ap- 
pear that  he  has  no  right  of  action.  The  bond,  however,  is  only 
a  onmnlative  security  to  the  defendant;  and  if  the  plaintiff  fails 
to  establish  hte  right,  the  conrt  may  proceed  hi  the  action  itself 
to  award  damages  against  him,  as  the  result  of  a  claim  declared 
to  be  nnfonnded,  for  the  valae  of  the  property  taken  by  him. 

The  natnre  of  the  proceeding  is  well  and  bri^y  stated  by 
Parsons,  C.  J. : — 

"  The  pIuDtiff  hrn'ring  bf  the  Mirice  of  the  writ  obtuned  the  powession  of 
the  goods  replevied,  prosecutes  it  to  obtun  Judgment  fof  damages  and  costs 
ag^nst  the  defenduit  (or  the  caption  and  detention.  These  are  the  objects  of 
bis  suit  The  defendant  not  onlj  resists  tfa«  ]»ltdntifl'.'a  daiu,  bvt  b«  alw  coin- 
p)^a  of  an  li^nry  ariting  from  the  serriee  of  the  wHL  Ha  damanda  bad  the 
diattela  with  dunagea,  occauoned  h;  tha  r^lerin,  and  hia  eoata  in  tha  dAnaa 

*  *  *  The  distinction  between  repkrin  and  other  actions  in  which 
[  <n]  the  plaintiff  demands  a  debt  or  damages  or  lands,  is  yaiy  clear,  becanse 

the  magnitude  of  the  debt  or  damages,  and  the  quantity  of  the  land,  is 

{x)  Williams  «;  Archer,  6  Maim.  Or,  A 
St.,  SIS.  See  Areher  i.  WiUlanu,  2  Car. 
*  Kir.,  SB. 
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iDVolnd  In  the  plalntifTa  origiiul  demuid,  u  well  ts  his  tiUe  to  recorer  an; 
thing.  Bat  in  npterin,  the  demend  of  the  debndAot  is  fbnnded  od  the  legal 
proccM  Bued  tnd  proeecuted  by  the  pkiatiC  (a) 

Hie  jtuy  miiBt  find  ihe  Talae  of  the  property ;  and  in  Arkan- 
su,  in  replerin  for  slavea  where  the  property  haa  not  been 
replevied  and  delivered  to  the  plaintiff,  and  the  verdict  is  in  his 
favor,  the  jory  should  find  the  separate  valae  of  each  slave,  or  a 
ffemre  de  novo  will  be  swarded.  (^) 

Lk  this  action  tiie  plaintiff  had  damages  at  common  law ;  and 
by  the  statute  of  Qloaceeter,  coats,  as  a  conseqaenoe  of  such  dam- 
age ;  hot  the  avowant  or  defendant  in  replevin  had  no  costs, 
although  in  manjr  oaeee  where  an  avowry  or  conusance  was 
made,  aiul  a  retnm  prayed,  the  defendant  was  an  actor,  (c)  In 
eoQBequence  of  tbis  hardship  two  statutes  were  passed  (if)  giving 
damage  and  costs  to  the  defendant  as  the  plaintiff  woold  have  had 
at  common  law.  («)  Hiese  statutes  have,  I  believe,  been  gen- 
erally re-enacted  in  this  country.  'Sj  virtne  of  these  enactments, 
the  general  rule,  where  the  defendant  succeeds  and  haa  judgment 
in  hia  favor,  for  a  return,  is  that  he  is  also  entitled  to  damages ; 
and  the  decrease  in  value  of  the  goods  since  the  time  of  the 
replevin,  with  interest  on  their  eaUtn  value,  forms  the  proper 
measure  of  hia  damages.  (/)  So  the  defendant  is  entitled  to 
damages  for  deterioration  in  die  value  of  the  goods  fiom  the  time 
of  the  replevin,  althon^^  it  be  not  pretended  that  the  decrease  in 
value  he  attributable  in  any  degree  to  the  act  or  default  of  the 
plaintiff.  In  a  case  in  New  York,  it  was  decided  in  a  suit  on  the 
replevin  bond,  that  the  Don-retnni  of  tiie  property  was  excused 
by  its  inevitable  destruction  before  judgment,  ig)  This  decision 
was  based  on  the  old  rule  that  if  the  condition  of  a  bond 
become  imposnble  by  the  act  of  Ood,  ^  penalty  ie  ' 
saved.  (A)  But  it  seems  contnuy  to  principle,  and  has  been  [  500  ] 
expressly  disapproved  of.  (•}  As  between  parties  to  a  con- 
tract, it  seems  very  reasonable  that  all  interested  in  its  execution 

(■)BnMe  •.   Leaned,   4  Matt.,  614,  JZep.,  S8B.     Caldwdl  v.Weet,  I  ZoMiiM, 

«11,  ead  flia  411. 

lb)  Noluid  «.  Leech,  S  RnglUk,  604.  (/)  Bovley  *.  Oibb^  14  J.  R.,  SBE. 

(i;)  Baoon  Abr.,  Oorta,  F.,  of  Coata  In  BrizMe  «.  Maybee,  »  Wtnd.,  144. 

BepUrie.       is)  Oarpester  *.   Bterani,   li   Wmd., 

(i)  IHen.  VnL,«ap.4;  and  11  Hen.  ttt. 

VIIL,  eap.  IS.  ik)  Blaok.  Com.,  B.  I,  Ch.  10. 

(a)  Jame*  «.  Tetney,   On.  Car.,  8SS,  {i)  Baydam  v.   JeQUna,    S  £atuM)rrf 

Ca*«  6t2.     Sovley  *.  (Mbba,   14  Jcknt.  Agt.  OL  JL,  614. 
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Bhoald  bow  to  the  siqteriOT  power  which  jenden  its  perfomunee 
impofldble.  Bat  it  cannot  be  tolerated  that  a  wrong-doer  ehonld 
be  excused  hj  any  Bnbsequent  accident  Nor  do  the  analogies  of 
the  law  joBtify  any  ench  deciaion.  Id  trorer  or  treepan  for  goods 
after  the  convenion  or  treepaes  waa  complete,  tlie  party  in  fault 
wonld  certainly  never  be  admitted  to  exeiue  himself  by  alle^ng 
that  the  property  had  perished  in  his  hands  without  his  fault: 
"nie  conrt  appears  rather  to  have  looked  to  the  technical  form  of 
the  action  than  to  the  sahetantial  jneHce  of  the  case. 

In  an  action  of  debt  on  a  replevin  bond,  in  Massachnsetts,  the 
original  pl^ntifia  hariag  been  defeated,  bnt  refueing  to  restore 
the  goods  on  the  writ  of  restitntion,  the  qnestiou  was  considtt^d, 
whether  the  value  of  the  goods  shonld  be  compnted-^at  the  valiui' 
tion  in  the  replevin  bond ;  the  actual  valne  of  the  property  at  the 
time  of  the  service  of  the  replevin  writ ;  at  Ate  time  of  the  verdict 
rendered ;  or  at  the  time  of  the  demand  made  under  the  writ  o 
reetitation :  it  seems  from  the  report  that  the  property  at  the  time 
was  stilt  in  the  poaseaeion  of  the  defeaidant;  and  the  latter  wae 
held  the  tme  mie.  (J) 

hi  the  same  State,  also,  interest  is  allowed  the  defendant  on 
the  value,  (k)  But  where  the  ^loods  attached  were  subject  tO' 
dnties,  and  the  pluntiff  paid  them,  it  waa  held  in  an  action  on 
the  replevin  bond,  that  the  interest  should  be  computed  only  on 
the  difference  between  the  amount  so  paid,  and  the  valuation  in 
the  writ  of  replevin.  {I)  This  is  a  correct  application  of  the  orig- 
inal doctrine  of  recoupment  It  appears  here,  tiiat  the  valuation 
in  the  original  writ  was  adopted,  instead  pf  the  actual  value  of 
the  goods ;  and  it  has  been  also  so  held  in  England,  on  the  sound 
principle,  that  the  plaintiff  in  the  replevin  suit  is  bound  by  the 
eetimate  of  the  property  made  by  himself,  (m) 

It  has  been  further  intimated,  in  the  same  State,  that  if 
[601]  special  damage  was  shown  to  have  been  suffered  by  the 
defendant,  it  may  he  allowed,  (n) 

These  damages  are,  it  will  he  observed,  only  damages  for  the 


(j)  STrift  •.  Bmtea,  16  Pitk.,  IM.   Sm  (/)  Buggetari  t.  Fdra,  II  Pie*.,  KS. 

this  oaM  «>imn««t«d  on  In  Snydam  *,  See,  «lso7*t*ttooii  v.  Pew«e,   IS  JfoK, 

J«nkint,  I  Sam^iiH  A  0.  R,  014.    la  406. 

Maine,  mc  Hove  *.  Bandley,  18  Mmim  (m)  BQdcUeton  *.  Bryan,  S  MauU  A 

R..  Ml.  Bd.,  IBB. 

{k)  Wooi  «.  Bnynard,  »  Ptrfc,  BIS.  («)  Bmum  c  B«rU«tt,  IS  Piet^  11. 
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detention  of  the  property^,  (1)  and  spplj  to  caseA  where  the  pro- 
per^ has  not  altered  in  vatae,  or  haa  deteriorated.  Bat  where 
the  proper^  has  risen  dnring  the  pendencj  of  the  proceedings, 
another  principle  ia  applied.  Under  the  judgment  for  a  retnm, 
the  defendant  is  entitled  to  recover  the  value  of  the  property ;  (2) 
and  here  the  same  question  arises,  although  it  is  sometimes  pre- 
sented in  a  distinct  soit  on  the  replevin  hond,  which  we  have 
already  ezaotined  in  the  action  of  trover,  as  to  the  time  when  the 
value  should  be  computed ;  whether  at  the  time  of  the  replevin, 
or  the  highest  price  down  to  tlie  time  of  the  trial.  It  has  been 
suggested  in  Kew  Yorb,  (o)  that  the  former  period  is  to  famish 
the  role.  Bat  this  must,  I  think,  be  taken  with  many  modifica- 
tions,  and,  as  we  have  already  seen,  has  been  distinctly  disap- 
proved of  in  the  same  State.  (^) 

Bo  this  rule  in  regard  to  the  value  of  the  property  is  also 
modified  where  the  defendant  has  only  a  special  property  in  it ;  (8) 
for  if  the  valne  exceed  hia  demand,  and  he  takes  a  verdict  for  the 
entire  value,  he  will  be  liable  to  the  plaintiff  for  the  excess.  (^) 
And  on  tbe  same  principle,  if  proper^  be  replevied  from  a  sheriff 
holding  it  nuder  execution,  and  who  has  oo  other  interest  in  it 
than  that  <^  the  creditor  whom  he  repreeeutB,  if  the  issue  be 
found  for  the  defendant  and  the  value  c^  the  property  be  greater 
than  the  amonnt  of  the  execution,  the  mle  of  damages  is  the 
amount  of  the  execution  with  interest  and  the  costs  thereon  ;  but 
if  the  value  of  the  property  be  leas  than  the  execution,  then  the 
rule  of  damages  is  the  full  valoe  of  the  proper^,  (r)  It  will  be 
observed  that  the  analogy  of  trover  is  here  followed ;  for  in  that 

(o)  Brime  •.  IhybM,  SI  Waid..  144.  M8«nigliMn«;C«rtsr,  IS  WnuL,  ISI. 

ip)  SaydaiB  i.  Jenkliu,  S  Santff.  ai4.  (r)  Jdmiiip  «.  JabiwoB,  IT  Ohio,  IH. 


(1)  Where  tteehMtd  it  not  retained,  QiadMiMigMtiiiuttoTar  it*  tsId*  ■■  well  u 
the  iijiir;  done  by  the  detention.    Fttmt  v.  Frederiek*,  4  2aAr,  (2f.  J.),  !€%, 

(S)  Lntae  *.  Alpmgh,  I  Zair.  (JV.  J.),  ISS. 

(I)  In  ladtaBM,  nndar  the  pmnlMpM  of  i  RerUed  Statnta*,  IM  ud  STi— which 
enact  that,  in  an  Mtlon  of  r^erln,  where  the  property  ha*  been  deUrered  to  th* 
pUntUf,  Judpnant  far  defendant  may  b«  for  a  letnn  of  Iha  proper^,  or  ita  valne 
If  a  return  cannot  be  had,  and  damagee  for  the  taking  and  withkrfdin|t— It  ia  held 
that  the  amouM  of  damage  ia  noh  eaae  depaada  oo  the  nine  of  defcndaaA  intercit 
in  the  property ;  whether  he  hold*  *•  abeolvte  owner,  or  Ulee,  Ae.  5oble  w.  Ep- 
perdy,  6  litd.  X.,  4B8.  Bo  li  the  law  In  New  Torh,  under  dmllar  pmTidrai*  of  the 
Code  of  Procedore.    Seaman  «.  Luoe,  II  Aorfr.,  MO;  Fttdwgfiv.  Wiman,  SStld  U9. 
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toTtn.  of  tction  if  the  plsintiff  daims  by  Tirtne  of  a  lien,  be 
reooven  only  to  tlie  extent  of  his  lien,  provided  always  that  the 
action  is  not  against  a  mere  stranger. 

Id  New  Tort  and  FenneylTania,  it  has  been  declared,  that  if 

the  writ  be  aned  out  frandnlently,  vexalioady,  or  mali- 

[502]  cionsly,  or  the  defendant'B  proceedings  be  of  the  same 

character,  the  jury  may  give  exemplary  damages  againat 

either  plaintiff  or  defendant,  as  in  cases  of  wiUfal  trespass,  (s) 

And  on  the  other  hand,  It  is  competent  for  the  plaintiff  to 
shov  in  mitigation  that  shortly  after  the  delivery  of  the  proper^ 
to  him,  the  defendants  repoesessed  themselves  of  the  greater  part 
of  it ;  (0  the  Supreme  Conrt  of  New  York  saying,  (hat  the  action 
being  in  many  eases  a  sabstitate  for  trespass  de  honis  oaportaHe 
the  rale  of  mitigation  in  that  action  was  strictly  applicable. 

And,  BO  in  lows  and  Maryland  it  has  been  decided  that  the 
plfuntiff,  thon^  nonsuited,  may  still  offer  testimony  to  prove 
ownership  of  property  in  himself,  npon  inquiry  into  the  ri^t  of 
the  defendant's  poesesnon,  in  order  to  show  that  tiie  defendant 
wotild  have  sustained  no  substantial  damage  as  he  was  not  the 
owner  of  the  property.  («) 

Urns  much  of  the  defendant  As  to  the  damages  recoverable 
by  the  plaintiff,  they  are  for  the  detention  of  the  property,  of 
which  interest  on  ita  value  is  ordinarily  the  measure.  He  is  also 
entiUed  to  compensation  for  any  deterioration  in  value  of  the 
goods  replevied  while  they  were  in  the  hands  of  the  defend- 
ant; («)  but  the  plaintiff  who  retuns  the  articles  replevied  till 
judgment  in  the  snit,  cannot,  if  he  succeed,  claim  damages  for 
the  depreciation  in  their  value  \  because  he  may  always  convert 
them  into  money.  (10) 

It  has  been  hdd  in  the  analogous  action  of  case  for  taking 
personal  property,  that  the  plaintjff  was  entitled  to  recover  for  his 
time  and  ciq>enses  incurred  in  pursuit  of  the  property,  (»)  and  in 

(()  Ckb«l  K  DanUn,  M   VmA,  17S.  dunuei  for  the  detration  of  the  good* 

Douldf.Soaife,llP(i«i.  A.,8B1.   Bria-  Hdcfiattcli.    An  eObrt  waamadeDDdw 

»M  •.  lia];bM,  11  Wind.,  144  tliu  ttatata  to  obtrin  Sm-  tlia  deTeoduit 

it)  Dcwitt «.  HorrU,  18  Wmi.,  466.  la  replavin,  an  aUovanM  lor  hii  eoaiHd 

(«)  HanDAu  ■,  Ooodrtch,  1  /mpo,  IS.  fe«a  and  time  lo*t  in  alteiiJdacioe  m  conrt 

But «.  WortMngtoD,  >  OUl  A  Johiurm,  In  the  rcplcTin  loit ;  bat  It  wu  denied. 

In  Indlun,  vhan  tb*  replorin  DMiAt  w.  Droit,  t  Bladtf,  lt9. 

ti  forMtad,the  atatuT-   --> ^-'  --  '.-—>—      «..-.-  ..   -  - 


bond  ti  forftltad,  the  atatuta  anthoiiaaa  (•)  Rovlay  k  Qfbba,  14  /  A,  »eB. 

the  defendAut  (in  re|d«Tii ' -"  >.-i...        ■.  ..., 

a  Rilt  on  the  bond,  tach 
Jait  and  eqnltable;  and 
recover,  he  ihall  In  Uke 


thedefendant  (inre|d«TiB)  toraoover,ln  («lQf>rdoti  k  Jennev,  ISJfoM.,  4aS. 

a  nilt  on  the  bond,  each  wan  ai  ihall  be  (2)  Bennett  *.  Lockwood,   10  Wtmd., 

Jart  and  eqnltftble;  and  if  the  plaintiff      S28.    Uorrle  on  Replerin,  IBB. 
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Maiylaod  for  the  hire  of  slaves,  (y)  In  Texas,  it  has  been 
Baid,  "  that  where  the  enit  is  bronght  to  recover  the  epecific  [  503  ] 
property  and  dunagea  for  ite  detention,  if  the  property 
ened  for  be  a  sUve,  damiiges  for  the  hire  should  be  compnted 
from  the  time  of  the  demand  to  the  rendition  of  the  judgoieot ; 
if  no  special  demand  ie  proven,  the  service  of  the  writ  is  the  time 
from  which  the  damages  shoald  be  compnted."  {z)  Where  the 
phiintjfr  has  bot  a  life  interest,  as  in  slaves,  the  verdict  cannot  be 
for  more  than  the  valae  of  sach  interest  {a) 

It  is  tlie  peculiarity  of  this  action,  that  both  parties  may  be 
act<Hv,  and  so  if  it  is  fomid  that  a  part  of  the  property  claimed  is 
the  plaintiff's  and  a  part  not,  both  plaintiff  and  defendant  may 
recover  damages  against  each  other,  (fi) 

As  to  mitigation  of  the  plaintiff's  damages,  it  has  been  held 
that  iu  a  soit  on  the  replevin  bond  the  defendant  may  show  that 
the  plaintiff  had  no  tide  to  the  property,  on  the  ground  that  the 
decision  of  the  replevin  suit  might  not  be  necessarily  conclusive 
npon  that  question.  (0)  (1) 

The  subject  of  this  chapter  is,  as  I  have  said,  very  much  under 
the  control  of  special  statutes ;  and  where  those  statutes,  or  the 
decisions  founded  on  theiu,  do  not  apply,  a  reasonable  role  may 
generally  be  deduced  from  the  analogous  cases  decided  apon  the 
actions  of  trover,  trespass  de  honia  aeportoHa,  case  for  injury  to 
personal  property,  and  on  sales  of  chattels,  {d)  (2) 

(y)  Donaj  v.  OuMway,  S  Ifar.  i  J.,  {J)  Tb«  *tir«ti««  in  %  Npleriii  bond  are 

418.  tofretber  liabk  only  ta  tb«  HmoDnt  of  Ui« 

(t)  Bobbin*,  Adm'r,  v.  Waltan,  S  TVzot  peiultj  in  tbe  bond,  and  the  coiU  of  the 

R.,  isd  suit  upon  the  bond.     HefFerd  v.  Alger,  1 

(a)  Lloyd  V.  Goodwin,  12  BmtdaJbM.,  rattnl.,  SIT. 

SS8.  In  Kenlae^,  •  pie*  in  repledn  all^ 

(i)  Povell  V,  Hinedale,  S  Mam.,  HZ.  ing  property  hi  a  atrangerii  good.  Scott 

(e)  WalUee  v.  Oark,  7  BUtekf.,  SVS.  *.  Uiigbei,  9  B.  JTonrae,  1M. 


(I)  It  hai  beet)  held  that  where  the  goodi  have  been  delivered  and  aecepted, 
pending  the  entt,  only  nominal  damagei  can  1m  given,  naleM,  perhap*,  plaintiff  may 
eomcliiiiei  hare  interest  on  theTalne.     Conroy  *.  Flint,  6  Col.,  SXT. 

(3)  Id  an  action  of  replevin,  the  valne  of  the  nee  of  the  property  te  thn  true  mea- 
sure of  damagea,  and  not  the  value  of  the  property  alone.  Speculative  or  expected 
profits  from  lt«  n«e,  ie  not  tbe  proper  criterion  or  measure  of  danu>ge^  but  a  reaeona- 
able  compenaation  for  ite  use  or  rent.  No  parUeular  Injary  n  admlsaible,  and  no 
•mart  money,  or  vindietive  dsmagee.  can  be  given.    Sutler  v.  Mebrllng,  IS  IU.,  468, 

In  replevin,  only  eompeuaatory  damage*  t»a  be  given ;  and  where  no  damagee 
we  alleged,  the  amount  of  the  recovery  cannot  exceed  the  alleged  value  of  the  prop- 
erty.    HotchUae  v.  Jonei,  4  Itid.  R.,  ISO.     And  where  there  is  no  evidence  u  to  the 

34 
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In  XotiiBiana,  proceeding  hy  BeqneetratioD  Ib  strooglj  analo- 
gous to  the  replevin  or  attachment  of  the  commoa  law,  and  the 
party  plaintiflF  gives  a  bond  with  aoretiefl,  "  to  pay  all  damages 
that  may  accrue  in  case  it  ahall  appear  the  seqaeatration  was 
wrongihlly  sued  ont."  In  a  snit  on  ench .  a  bond  it  has  been  de- 
cided in  that  State  that  the  judgment  in  the  original  sequeetni- 
tion  proceeding-is  conclusive  of  the  questiou  of  property  against 

the  Btireties  to  the  Bequestration  bond,  and  that  the  connael 
[  504]  fees  of  the  firat  snit  can  be  recovered  on  snch  bond ;  nor  is 

it  material  to  ahow  that  anch  fees  have  been  actnally  paid : 
it  is  enough  that  the  plaintiff  has  incnrred  a  liability  for  them.  («) 

(«)  JoBW  ■;  IkAta,  8  La.  Ann.  A,  6S8. 

v«liM  of  tlie  property,  only  nomiiul  duii>g«i  tut  be  aw>rd«d.    Pheolx  v.  CUrk,  a 
gnu  (MUh.).  >37. 

In  Tezu,  ho««Ter,  In  an  setion  for  ^e  racovery  of  ip«aifi«  propertj,  or  ita  Tala«, 
B  TaloBtioD  by  Hm  jary  higher  tfaan  the  eTidence  wkmnted,  vtth  >  viev  of  ioditc- 
Ing  a  nirrendeF  of  the  property,  tbb  held  not  to  be  etroneoui.  Cochrane  >.  Win- 
burn,  IB  The..  148. 
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CHAPTER   XXI. 


THE  MEASURE  OF  DAMAGES  IN  THE  COMMON-LAW  ACTIONS- 
ACTIONS  OF  CASE  AND  TRESPASS— SCTTS  AGAINST  SHER- 
IFFS AND  OTHER  PUBLIO  OFFICIRS ;  AND  AGAINST  THEIR 
SURETIES. 


Inaotionsof  Cweor'IVeBpus.agBuistFQblio  Officers,  the  Bole  of  DwnugwunHikll; 
R  qa«»tioii  of  law — Tha  general  Bnle  U  tbe  inyaj  aotaaUj  nutAined  b]'  tli« 
pl^ntiff — On  whom  does  Uie  proof  of  damage  rest! — CaKes  exomiDed — In  Amer- 
lia,  th«  debt  da*  tilie  plaintiff  is  primA  faeit  the  Meauire  of  Damage* — If  aggra- 
vMioQ  U  (down,  the  Jory  may  give  eioupkry  Damage* — Hitlgalioi) — Bnit* 
againit  CoUeeton  of  Cwtonu — SnlU  againit  SnretieB  of  Fnbllo  Offigeit, 


Hatino  disposed  of  the  aetioni  of  trover  and  replerio,  we  now 
approach  the  great  head  of  Case,  of  which  asBunpeit  is  only  a 
bnioch,  and  eome  other  sabdivisions  of  which  we  have  already 
considered.  I  ehall,  adhwing  to  the  line  of  demarkation  already 
adopted,  treat  fiiat  of  those  applicationa  of  the  action,  where  no 
circnmstaaces  of  aggravation  are  relied  on;  rcBerving  for  oar 
ultimate  consideration  those  where  the  evil  motive  of  the  defraid' 
act  forms  a  sabstantial  gronnd  of  complaint.  We  have  already  (/) 
had  occanon  to  notice,  that  in  actions  against  private  agents  Uie 
law  aff<x^  two  remedies ;  one,  eo)  eontraciu,  opon  the  contract, 
and  the  other,  ex  delicto,  for  the  violation  of  dnty ;  bat  that  in 
both  theee  cases,  the  meaaare  of  relief  is  a  qaestion  nnder  the  entire 
control  of  the  conrt,  anlees  where  the  latter  proceeding  is  adopted, 
and  circmnstances  of  aggravation  are  proved.  We  shall  find  the 
same  general  principle  to  hold  good  in  regard  to  the  actionswhich 
we  are  now  about  to  consider. 

(/)  Antt,  >H. 
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We  have  alBO,  when  diecosBing  the  enbject  of  remote  and 
coneeqnential  damages,  had  occasion  to  notice  the  disHiiction 
between  treapaes  and  case  ;  the  former  being  originallj 
[506]  OBed  where  the  injury  was  direct,  the  latter  where  conse- 
quential. But  the  line  of  division  between  case  and  tree- 
pass  is  often  so  taint  and  difficult  of  delineation,  that  it  will  be 
better  for  our  present  purpose  to  consider  rather  the  object  of  the 
anit  than  the  form  of  the  action,  (ff)  B^ore  examining  the  snbject 
of  trespasses  or  wrongs  generally,  we  will  consider  that  class  of 
cases  which  arise  out  of  the  acts  of  the  public  officers  who  are 
charged  with  the  ministerial  portion  of  the  administration  of 
justice. 

It  is  well  settled  under  the  Engltfh  system,  that  aheriffo  and 
other  ministerial  officers,  in  case  of  neglect  or  violation  of  duty, 
are  responsible  to  the  party  aggrieved  in  a  civil  action,  lie 
mode  prescribed  is  usually  one  of  the  great  class  of  actions  on  the 
case ;  but  the  proceeding  often  takes  the  form  of  trespass.  To 
this  general  remedy,  which  flows  from  the  principles  of  the  com- 
mon law,  is  frequently  superadded  some  special  statutory  relief, 
enforced  by  some  particular  penalty ;  but  the  addition  of  such 
particular  remedy  does  not  interfere  in  any  way  with  the  right  of 
the  party  to  his  compensation  for  the  actual  injury  done  in  a  suit 
of  trespass,  or  on  the  case. 

The  ordinary  cases  in  which  the  questions  arise  which  we  are 
now  shout  to  examine,  are  presented  in  suits  against  sherifis,  or 
other  ministerial  officers,  either  for  negligence,  as  the  escape  of 
parties  arrested  on  mesne  or  final  process,  for  taking  insufficient 
aeonrity,  ior  neglect  to  seize  or  preserve  property  on  execution ; 
or  (HoiBsion  to  make  a  true  return  to  the  writ ;  or  on  the  other 
hand,  for  an.  excess  of  their  powers,  aa  for  levying  upon  propo^ 
whieh  they  ave  not  authorized  to  by  the  process,  excessive  distress 
<kc.  And  in  these  casee  we  shall  find  the  general  principle  to  be 
although  the  fcsra  of  the  action  be  in  tort,  that  the  par^  aggrieved 


hHiUlct 


tbe  Inffietion  of  pen- 


_     _  .■      ,  of  the  Mnady  whkli  wonld  «d«(  if  no 

__e  (till  eqDKtl^  recponaible  to  the  ag-  penaltiei  vere  pMSoribed.'     B»m  *. 

grieved  psrtj,  id  an  aotioQ  on  the  ewe.  Porter,  !3  JfaiiM  A,  871 ;  Beekferd  «. 

■'Wbere  Hie  Uw,"    aeya  the  Supreme  Hood,  T  T.  R,  SSO;   Pumeitf  Turnpike 

Court  of  Uune,  "  hM  affixed  forfeKorei  Co.  v.  Corentrj',  10  Joltiu.  £.,  189. 
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is  entitled,  independent  of  any  atatutory  relief,  to  recover  only  to 
the  extent  of  his  actual  injury.  (1) 

"It  is  not  correct,  hoTever,"  Bays  tlie  Supreme  Court  [507] 
of  Vermont,  "  that  in  actions  of  trespass  for  personal  prop- 
erty, when  the  defendant  is  an  officer  acting  under  legal  process, 
so  damages  can  in  any  case  be  recovered  beyond  the  actual  value 
of  the  property.  Courts  usnally  in  auch  cases,  instruct  the  jury 
that  they  ooght  to  confine  themselTes  within  those  limits.  But 
circumstances  may  require  a  departure  from  it"  (A)  (2) 

The  role  is,  indeed,  subject  to  many  modi£cationB ;  partly 
arising  irom  the  vagaenesa  that  we  have  often  had  occasion  to 
notice  in  the  early  cases  ;  (t)  partly  from  the  variety  of  the  forms 

Ih)  Joyce  •.  Barney,  20  Ftrrm.,  154,  Uy,  the  debtor  havlDg  retnroed  to  ens- 

i)  JUTenseroft  «,  Eyle^  Wudeo  of  todv  before  *nU  bronsht,  aitd  jndgnMDt 
m^t  i.  .«..  .r—,....  t>,  .u^^  ti..  htnng  becD  recovered  ^iost  him.  Lord 
Ch.  J.  Wllmot,  uld,  '"nie  qaantnn)  of 
damagei  w  nothinf  to  the  pmpote;  fbr 
if  the  jury  had  power  in  thu  case  to  give 
damagei,  we  nrnat  now  lake  it  that  Uiey 

(1)  An  execDtor  de  ioh  tort  ia  liable  fbr  the  valne  of  the  gooda  taken  and  used  by 
him.    Bayaaod  •.  Lovarlng,  1  Or.  O.  0.  A,  300. 

No  MtiOD  irillUeinbehalf  of  pnbliaheraofanewqwperagaiDit  a poit-maiter  for 
a  breach  of  duty  in  refiuing  to  receive  the  gooda  offered  by  tham  in  regard  to  the 
clrenlatiOD  of  Uieir  paper,  and  t«  g^ve  them  the  pnbliihlng  of  the  lift  of  letter*  re- 
maining in  the  port  office,  aooordlng  to  the  act  of  Congreai,  and  the  iastmctlone  of 
the  port-maater  general,  whereby  theyleat  the  employment,  and  the  gain*  and  profit* 
ariting  there&<HL    StroBg  v.  Campbdl,  11  Barb.  {If.  T.),  ISS. 

If  the  marahal  bUs  to  bring  In  the  body  of  the  defendant,  on  (he  retnni  of  the 
writ,  he  will  be  amerced  to  the  full  amount  of  the  debt  or  damagea  and  eoata.  Win- 
ter e.8lmonton,S  Or.'O.  O.  JL  6SB. 

Where  a  eherlff,  without  the  direction  of  the  credlton,  made  lalea  of  property  on 
credit,  on  aome  of  wbleh  lales  he  received  interot  before  tiie  return  day  of  the  exe- 
cutions, and  on  othera  the  purchaMn  proved  Inaolvent — Htld  that  the  officer  waa 
bound  to  account  to  the  eredlton,  on  the  eiecntioni,  to  the  fhll  amoant  of  the  Mies, 
bat  not  for  the  Interest  Chase  t.  Monroe,  10  fbH.  (^'.  If.),  4SI.  See  dM,  as  to 
anita  against  theiifla,  Hogan  v.  Kellam,  13  Tas.,  STS. 

Themeaaureof  daiMigea  in  an  action  agalMt  the  sheriff  or  hia  dainty  fw  neglect- 
ing  to  levy  an  attaahment,  is  the  amount  of  the  Jndgmeat,  or  so  much  ttiereof  as  the 
vain*  ofthe  property  which  the  officer  neglected  to  attach  would  have  been  sufficient 
to  mUttj.    Ferkins  v.  Pitman,  U  K.  H.,  S«l. 

It  i*  held  tn  Indiana,  that  on  a  aal*  of  land  on  ezaentloD,  the  sheriff  Is  bound  to 
tender  a  deed  to  tte  pordiaaer ;  and  where,  wItboQt  doing  so,  he  re-sells  fbr  omlatian 
of  the  porchaaer  to  pay  the  purchase-money,  the  theriff  ia  himself  liable  to  the  axeou- 
tion  defendant  tat  the  amount  of  the  difference  between  the  two  aaleo.  The  State  >, 
Lines,  4  ItuL,  ISO, 
{2)  See  Dobbs  >.  The  Jotticef,  ^,  IT  Oa.,  614. 
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of  action  employed ;  and  partly  from  the  application  of  the  mlea 
of  evidence  ;  and  partly  from  the  general  principle  that  in  actions 
of  tort  the  intent,  dispoaition,  and  condnct  of  the  defendant  always 
hear  largely  on  the  qnestions  of  damages.  (J)  And  these  varions 
qneBtions  we  shall  better  understand  by  an  ezamination  of  the 
cases. 

As  a  general  mle,  howerer,  it  is  settled,  as  I  have  said,  that 
the  measure  of  damages  in  snits  of  this  class  brought  against  a 
public  officer  by  a  creditor  plaintiff,  whose  remedy  against  his 
debtor  has  been  impaired  by  the  neglect  or  other  misconduct  of 
the  ofBcer,  is  the  actual  injury  sustained,  this  actnal  injury 
[  508  ]  being  measured  by  the  amount  of  the  original  debt  due  the 
plaintiff  or  the  value  of  the  property,  and  which  has  been 
lost  or  prejudiced  by  the  neglect  of  the  ofiScer.  (1) 

The  original  debt  is  of  course  the  giat  of  the  action,  and  it  is 
perfectly  well  settled,  that  the  existence  of  such  debt  -must  be 
proved  by  the  plaintiff.  {&)  Bat  if  that  &ct  is  established,  the 
equally  important  inquiry  remains,  whether  the  recovery  of  the 
debt  has  been  prejudiced  by  the  act^  of  the  defendant.  In  other 
words,  whether  under  any  circumstances  it  conld  have  been 
collected  of  the  defendant's  property,  llie  question  sometimee 
ames  on  mesne,  and  sometimes  on  final  process. 

In  England,  a  remedy  was  originally  given  by  statute,  in  an 
action  of  debt  against  the  sheriff  for  the  escape  of  prisonos 
charged  in  execution ;  and  this  statute  has  been  re-enacted  to 
some  extent  in   this  country.     But   under  it  no  question  could 

b«T«  don*  right  1  and  I  ua  of  ajuoloa  of  the  whole  debt"    But  by  the  report 

IhM  the  jaiy  were  not  confined  to  give  in  S  WtlioK,  shove  dted.  Do  inch  poiat 

th«  eraot  dunsgee  in  the  fioal  Judgment,  wu  made  before  the  court  on  the  subject 

bat  bad  a.  power  and  dl«cretlon  to  M««M  of  dmmagea. 

what  damages  they  t^ongfat  proper;  _f^  In  Kent  *.  Seilway,  MM  for  reMBO 

(kit  beay  an  action  upon  tht  eat,  thi  from  arreat  (Lam,  70 ;  8aytr  on  SibiI' 

damagt*  wtrt  toteMy  vnvertain  and  at  agtt,  S£),  It  is  said  that  damaeeB  may  b* 

Ime/"  recovered  to  the  amonnt  of  t£e  debt  br 

In  Bay«r  on  Dwnagw,  M,  tbb  o««e  it  which  the  arraat  waa. 

■tatad  to  have  bean  tried  before  Lord  (j\  In  Baylay  «.  Bate*,  8  J.  R.,  lU. 

Camden,  C  J. ;  that  it  was  proved  at  the  the  Supreme  Court  of  New  Tork,  said, 

trial,  that  the  debt  was  tptratt;   and  "  An  action  for  a  blae  return  sounds  in 

that  on  the  a^ument  Batbnrtt,  J.,  said,  tort  and  fraud,  and  It  dnwi  into  eondd- 

■ '  Whether  the  debt  was  (psroto  or  not,  I  eratlon  in  a  greater  or  leas  degrae,  the 

take  it  to  be  a  settled  point,  if  the  aaoape  gno  tmimo  of  the  defendant." 

is  a  voluntary  one,  that  it  is  the  duty  of  (i)  Gunter  v.    Cleyton,    S    Ln„   86. 

the  jury  to  assess  damages  to  the  amount  Alexander  «■  Maeanley,  4  T.  R.,  611. 


(I)  Hamilton  «,  Ward,  4  lii.,  SSI. 
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arise  as  to  the  measure  of  damages;  for,  the  action  being  debt 
and  the  proTieioiiB  of  the  statute  being  peremptory,  the  officer 
was  chained  with  the  whole  amount  of  the  plaintiff's  original 
claim,  as  ascertwned  by.his  jndgment.  Onr  present  inqairj  is 
directed  to  the  (measure  of  damages  in  the  action  on  the  esse,  or 
in  trespass,  il)  And  the  only  remedy  that  now  exiets  in  England 
against  a  sheriff  for  an  escape  on  final  process,  is  an  action  on 
■  the  case  for  sach  damages  as  the  plaintiff  may  have  sustained  by 
reason  of  snch  escape,  {m) 

When  a  prisoner  for  debt  makes  an  escape,  (n)  (says  Lord 
Kaims),  "  the  creditor  is  hart  in  hie  interest,  bat  sostains  no  actual 
damage ;  for  it  is  not  certain  that  he  coald  have  recovered  his 
money  by  detaining  the  debtor  in  prison,  and  it  is  p<Msible  he 
may  yet  recover  it,  notwithstanding  the  escape.  But  it  is 
nndoubtedly  a  hurt  or  prejudice,  to  be  deprived  of  his 
expectation  to  obtain  payment  by  the  imprisonment ;  and  v[  609] 
the  common  law  gives  reparation  by  making  the  negligent 
jailor  liable  for  the  debt,  precisely  as  equity  doth  in  similar  cases. 
A  messenger  who  neglects  to  put  a  caption  in  execution,  affords 
another  instance  of  the  same  kind." 

This  appears,  Lord  Kaims  observes,  to  be  the  infliction  of 
uncertain  consequential  damage.  However,  onr  law  proceeds  on 
a  principle  c^  evidence,  throws  the  harden  of  proof  on  the  negli- 
gent party,  and  assumes  that  the  plaintiff  is  injured  ohtil  the  con- 
trary appear.  It  might  be  urged  that  this  should  not  be  so, 
where  tiiere  is  mere  ordinary  negligence,  unaccompauied  by  any 
criminal  intention ;  but  as  with  common  carriers,  bo  with  public 
olEcers,  there  are  reasons  of  controlling  weight,  why  the  party  to 
whom  a  great  trust  is  confided,  and  in  whose  hands  uaually  all 
the  testimony  must  be,  should  be  compelled  to  exculpate  himself 
after  a  jnima-facie  case  of  negligence  is  made  out  against  him. 
There  appears,  however,  to  be  a  discrepancy  on  this  point  between 

(l)  Bonafona  ■.  Wglker,  1  T.  B.,  12S.  however,  If  ap  mcap«  takes  plxss,  the 

Bairwa  ti.  Dole,  a  J.  R.,  4B4.    No  dis-  (heriff  ii  still  Uible  for  the  dtU.    g  SI. 

tinction  eztata  in  Net  York  u  to  meaae  But  the  dlstineUon  of  actioDS  Is  destroyed 

pNoeBS,  the  itatute  giving  the  remedy  b;  the  Cktde  of  Procedure.    In  Munaehu- 

sgaiuatthelheriffforanescBM,  expTesdy  setts,  by  Rtv.  Slat.,  c  97,g7I,  thea«Hoa 

declaring   that   the    "  sheruf   shall   M  of  debt  for  eieape  has  been  abolished. 

answerabte  la  «n  odjon  of  treqian  on  the  Wett  v.  Rioe,  9  Jftt.,  CM. 

oaae  to  the  extent  of  the  dtmagn  ntf  (m)  a  <£  S  Vttt.,  o.  S8,  S  31.    Ardeo  v. 

t»n»i  by  the  party  at  whose  salt  the  Qoo^cre,  11  C.  B.  (2  J.  Seoa\  Sll. 

prisoner  shall  have  bees  committed'    a  (n)  Prin.  of  Eoutly,  Buok  L,  Ch.  IV., 

S.&,437,  §62.    AstothsfiDalprocaas,  g  T.,  ed  of  1767,  IBS. 
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the  English  and  Americsa  rule.  In  England,  it  voold  eeem, 
though  it  is  by  no  means  clear,  that  the  plaintiff  most  show 
affirmatiTely  that  he  could  have  collected  his  debt  hot  for  the 
negligence  of  the  defendant ;  vrhile  in  this  conntty,  it  appears  to 
be  settled  that  the  plaintiff,  after  proving  his  debt  ag^nst  the 
prisoner,  the  custody,  and  escape,  is  entitled  to  reoover  as  hia 
damages  the  amount  of  his  debt,  unless  the  officer  can  show  diat 
the  defendant  was  insolvent,  or  in  any  other  way  prove  that  the 
plaintiff  has  sustained  no  actual  toss.  "  The  body,"  says  Mr.  J. 
Cowen,  {o)  "  is  considered  the  highest  satisfaction  in  the  law ;  that 
Ib  for  the  time  gone  by  the  sheriff's  n^ligence,  and  it  is  doing  no 
violence  to  say,  that  a  defendant  who  wonld  escape  had  primA 
facie  secreted  himself,  or  otherwise  placed  himself  and  property 
beyond  the  reach  of  execution." 

It  would  seem,  on  the  general  principles  which  we  have 
already  considered,  that  even  if  it  affirmatively  appear  that  the 
plaintiff  has  sustained  no  damage,  the  officer  guilty  of  a  technical 
violation  of  duty  would  still  be  liable  for  nominal  damages,  (jp) 


(o)  PattenoD  v.  Westervelt,  17  Wttd., 
648  and  M8. 

{b)  Anit,  CtiBp.  II,  SO  and  61. 

It  iiui]i  be  UBKuL  to  collect  here  K>me 
conflicting  authoritiei  on  thiil  ^int  In 
an  early  caw,  where  the  eheritia  of  Ifor- 
«ich  «aed  the  defendant,  vho  had 
escaped  by  a  re*cae,  on  the  gronnd  of 
thdr  liability  OTer  to  L  &.,  at  whoae  suit 
they  arreated  him,  it  was  objected  that 


the  plaintifa  bad  not  &hown  that  they 
Tere  charved,  or  in  any  way  damoified ; 
but  the  objection  wa>  held  ill._  Sberiffe 


of  Norwich  «.  Bradshaw,  Oro.  SlU,  6». 

In  Crompton  e.Ward,  1  3tr..  42B,488, 
it  )■  Bud,  '"niat  the  plaintiff  hae  an  in- 
ter«Bt,  a  lort  of  property,  in  the  body  of 
the  priaoner,  and  BiiBtMDe  a  damage  bv 
a  rescae."    Bat  what  damage  ia  not  aaJo. 

In  Powell  V.  Hord,  1  Strang*,  660,  an 
action  for  a  false  return  on  meene  pro- 
ceea,  the  court  held,  "  That  if  the  defend- 
ant were  a  man  of  estate,  Bad  could  still 
be  taken,  and  bo  no  damage,  they  ahuuld 
think  the  debt  too  much  to  give ;  bnt 
that  not  bting  ihii  eait'  the  jury  found 
the  whole  debt  oa  damages,  with  the 
opinion  of  the  chief  justice. 

And  to,  again,  in  Planck  v.  Anderson, 
6  T.  R.,  il,  It  vru  held  that  the  eheriff  U 
not  Uable  to  an  action  for  an  escape  on 
mesne  procen,  if  the  jnnr  find  that  the 
plaintiff  haa  not  been  deUfed  or  pre- 
jadiced  in  bU  suit. 


Aadii 

478,  caaefora  falser* 
oeaa.  tfaa  original  defendant  being  stiU 
within  the  reach  of  procew,  Lord  Ken. 
yon  told  the  jury  that  they  were  not 
colled  on  to  give  tJie  plaintiff  the  wbol« 
extent  of  the  debt,  if  the  original  debtor 
was  still  solvent  See,  alN,  Whlt«  v. 
Jones,  fi  Eip.,  IftO. 

In  Barker  v.  Green,  3  Bing..  817,  ease 
for  not  arresting  J.  W.,  It  was  held  that 
though  the  plaintiff  bad  sustained  no 
■ctud  damage,  it  was  still  a  case  for 
nominal  damages,  and  the  court  refiN«d 


But  in  Williams  t.  Hoatyn,  4  JIftet.  i 
WtiM..  14G,  where  cue  was  brought  for 
the  Toluntsry  escape  of  one  I.angford, 
taken  on  mesne  process,  and  it  was  ai- 
tailled  that  the  plaintiff  bad  sustained  no 
acttm!  datnagt  or  delay,  the  defendant 
having  returned  to  the  custody  of  the 
plaintiff,  a  verdict  was  found  for  the 
plaintiff  with  nominal  danutgn.  And  on 
DtotJon  the  court  direoted  a  nmuvil  to  be 
entered,  saying,  "that  there  had  been 


In  Bales  if.  Wingfield.  4  Q.  B.,  HSO, 
where  case  was  brongbt  against  the 
sheriff  for  neglecting  to  sell  under  a jl 
fa.,  the  writ  was  delivered  to  the  sheriff, 
who  soied  on  the  S4th,  and  adverliaed 
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And  in  case  for  not  execntiiig  a  ca-aa,  the  jmy  fonnd 
that  the  sheriff  was  in  default,  bat  that  the  plaintiff  had  [QIO] 
enetaioed  no  damage ;  and  a  verdict  was  entered  for  the 
defendant.  Bat  oa  argament,  verdict  waB  entered  for  the  plain- 
tiff, with  nominal  damages ;  Lord  Denmaa  aaying,  *'  When  the 
clear  right  of  a  party  is  invaded  in  conseqaence  of  another's 
breach  of  datj,  he  must  be  entitled  to  an  action  against  that 
party  for  some  amonnt.  ^ere  is  no  aathoritj  to  tiie  oon- 
trary.^f^)  So  in  Yermont,  if  the  sheriff  neglect  to  retom  [Sll] 
an  ezecntJon,  althoogh  no  injary  appear  to  have  resalted, 
jadgment  will  still  be  given  far  nominal  damages,  (r)  So  in  a 
case  already  cited  in  MasBachnsetts,  against  a  sheriff  for  n^lect- 
ing  to  return  an  execation,  the  Sapreme  Ooort  of  that  State  said, 
"The  plaintiff  is  entitled  to  nominal  dam^^  for  the  officer's 
neglect.  No  actoal  damages  are  proved,  but  where  diere  is 
neglect  of  daty,  the  law  presumes  dragee.  {$)  Bat  in  Yermont, 
in  an  action  brought  against  an  officer  who  had  attached  the 
plaintiff's  goods,  it  has  recently  been  said,  "  That  no  case  can  be 
fonnd  where  damages  have  been  given  for  trespass  to  peraotutl 
prcper^/y  where  no  nnlawfol  intent  nor  disturbance  of  a  right  or 
poeeeesion  is  shown,  and  where  not  only  all  jprdbaUe  bat  tUlpoa- 
sible  damage  is  expressly  disproved.**  (/)  And  this  certainly  ought 
to  be  the  rule. 

The  more  important  qoestion  is,  however,  where  the  breach 
of  duty  is  clear,  on  whom  does  the  proof  cS  damage  rest  3  Is 
the  plaintiff  to  prove  that  he  is  damnified,  or  is  the  officer  to  dis- 
prove the  &ct?(l)    The  earliest  case  on  this  subject,  (u)  runs 

a  nl«  for  the  Bth  of  May ;  be  did  not,  !■  lomB  datnaga  to  tha  party  who  nta  tha 

fact,  Kll  till  the  a7th.  •  On  the  ISth  of  iheriff  In  moUon  ;  and  b  nieh  a  eaae  it 

Uay  •  fiat  in  bankruptcy  iaaned,  and  eo  ■e«ilia  Rtill  b  EngUnd  tliat  if  tb«  pUiii' 

the  sherifT  retorned  "  no  good*  "    The  tiff  offered  no  proof  of  aotual  Injary,  ha 

Q.  B.  held  that  It  ky  on  tbs  plaintiff  to  wcnld  be  entitled  to  nominal  damagei. 

ihov  dami^;  asdaTerdiet  roTnominal  (o)  Clifton  «.  Hooper,  t  Q.  B.  £.,  4S8, 

damafei  b^g  cotared,  they  rehued  to  *  dulinction  vm  pointed  ont  betwaea 

uide.    S.  C,  Net.  it  Man.,  B8I.  meana  and  final  proeeea,  to  whtoh  it  may 


Bat  In  Wylle  v.  Birch,  4  Q.  B.,  fiSS,  be  proper  to  advert 

eaae  for  a  Mm  return,  Lord  D«nioan,  C.  (r)  Kidder  v.  Barker,  IB  Farat..  iU. 

J.,  Mwmed  tha  principle  that  the  aotion  («)  Lafiin  >.  WUlard,  IS  PmL.  S4.  Sea, 

could  not  ba    nu^talnad   agaiiut  tha  alio,  Ooodnowa.  Willard,  6  Jfot,  S17. 

AeriEF  for  breach  of  duty  anlea*  dantage  (t)  Paul  •.  SlaaoB,  £S  Ferm.,  181.  A'kU, 

accrued  thereby  to  the  puintilT,  and  cited  50. 

the  above  cawa ;  bat  aaid,  aUo,  that  the  (■>)  Tempeat  *.  Unlay,  OUgloH,  S4. 
breach  of  duty  afforded  preaumption  of 


(1)  In  an  action  agalnit  a  aheriff  for  raiaoondaet  In  lu*  proeeedingB  npoa  an  a; 
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thne :  "  An  action  i^n  tlie  caae  against  a  aheriff,  apon  an  escape 
Buffered  by  his  bailj  npon  a  meBDe  process,  and  it  was  in  evideDce, 
as  is  neceeaaty  to  make  this  case,  that  there  was  lach  a  deb^  that 
inch  a  proceea  and  warrant  wsfi,  and  a  due  debt,  and  lastly,  that 
Hke  party  amated  was  become  inBolveat ;  otherwise  he  Bbonld 
not  have  recovered  damages  to  the  valoe  of  his  debt,  as  he  here 
did  upon  all  this,  piroved  in  evidence  aa  aforesaid." 

On  the  aathority  of  this  case,  Mr.  Feake  (o)  lays  down  thB 
rale  thus :  "  In  order  to  show  the  amount  of  dajnages  he  has 
enstained,  the  plaintiff  should  also  prove  the  circimistances  c£ 
the  defendant  at  the  time  of  the  arrest,  and  that  he  hae  since 
absconded,  or  become  insolvent ;  for  if  the  defendant  were  ori- 
ginally in  bad  circamstances,  or  he  may  be  met  with  every  day^ 

and  the  plaintiff  hae  not  in  fact  been  injured  by  the  negli- 
[512]  geuce  at  the  defendant,  the  damages  will  be  merely  nomi- 

naL"    itx.  Btarlde  briefly  says,  (w)  "  Ihe  plaintiff  must 


(■)  ITorrti'i  FMke,  «0a  (»}  ETidenee— Sheriff— Eacapb    Vol  11  lOIS. 


«ution  he  itprimi/aeu  Uable  for  the  ifhol«  uaonot  indoned  Uiereoiii  bat  he  may 
HhoT,  to  reduce  the  «itioiuit,  that  hy  no  diligence  could  he  have  eoUected  m  niDcb, 
He  Oommonwetilth  v.  Contuet,  18  Ptnn.  8t.,  4S9. 

In  an  aotion  againat  a  iJieriS  for  aa  eoeape  on  final  proaeM,  tiie  mearare  of  dam. 
agee  ia  the  value  of  the  oustody  at  Uia  debtor  at  Uie  moment  of  eaeape.  And  do 
deduction  ts  (o  be  made  on  account  of  any  thing  which  the  pIMntiff  might  have 
obtained  by  diligence  in  arresUng  the  debtor  after  the  eaeape. 

If,  however,  the  pUotlff  hae  dona  any  thing  to  aggmvate  Uie  low  oeeaitoned  ^ 
the  iheriffB  ne^ect,  or  has  prevented  the  aheriff  from  retakiog  the  debtor,  the  dam- 
age! would  be  materially  affeotad  by  looh  oonduoL  Arden  v.  Qoodacre,  2  Ziom»da 
M.  4  P.,  888. 

But  in  an  action  agabit  Ae  tarttiM  of  the  eheriff  for  an  eeoape,  the  defendant* 
are  only  liable  for  the  damages  {to  the  extent  of  the  penalty)  actually  sust^ned 
throu^  the  breach  of  duty  of  the  sheriff  The  plaiatifT  ii  not  entitled  aa  of  course 
to  the  amount  of  Ui  judgment  against  the  escaped  debtor.  The  Slate  tx  rtl.  Fallow 
V.  Johnson,  1  Ittd.,  IDS. 

So  in  an  action  oa  a  bond  given  to  procure  the  release  of  a  debtor  from  arrett  on 
menu  proeeaa,  llie  nm  doe  on  the  ezeoution  is  primifaat  the  measure  of  damagee; 
bat  the  defendant  may  ehow,  that  at  the  time  of  the  breach  tlie  debtra  was  without 
property.    Sargent  *.  Pomeroy,  SS  Me.,  888. 

Id  a  snlt  npon  a  poor  debtor's  bond  Oi»  damagee  wlB  be  the  amount  of  the  judg- 
ment  and  the  costs  of  the  action  in  which  it  was  given,  with  the  Interest  thereon. 
Richards  «.  Morse,  8*  Jb.,  340;  see  also,  Houghton  i.  Lyford,  g9  Jfs.  261.  The  same 
to  the  measure  on  a  prUoa-bounds  bond,  in  Yirginla.  HcGoire  «.  Pierce,  9  ffratt. 
{Va.),  m. 
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prOTe  his  debt  and  tike  damages  which  he  has  soBtained  from  ihe 
BheiifTs  negligence.** 

In  England)  the  Court  of  Common  Pleas  recently  said,  that 
they  had  not  been  able  to  find  aaj  decision  in  which  the  rnle  aa 
to  ^e  measure  of  damages  was  clearly  defined.  The  principal 
case  wae  one  in  which  it  was  endeavored  to  reduce  the  liability 
of  the  sheriff  by  showing,  where  an  escape  from  final  procees 
had  taken  place,  that  the  plaintiff  might,  by  diligence,  have  re- 
arrested or  detained  the  defendant  and  recovered  his  debt.  Bat 
this  was  denied ;  and  it  was  declared  diat  the  trae  measure  of 
damages  is  the  vatne  of  the  custody  of  the  debtor  at  the  moment 
of  the  escape ;  that  if  at  the  time  of  the  escape  the  debtor  had 
not  the  means  of  satdsfying  the  judgment,  the  plaintiff  loses  only 
the  security  of  the  debtor's  body,  and  the  damage  may  be  small. 
If,  on  the  other  band,  at  the  time  of  the  escape,  the  debtor  conld 
pay,  and  has  wasted  hia  means  since  thw,  it  being  clear  that  the 
Ices  of  the  debt  is  owing  to  the  sheriff's  neglect,  the  jury  would 
be  jostified  in  giving  ths  fiill  amount  of  the  execntion.  (a) 

Bat  it  is  plain  that  this  still  leaves  the  whole  subject  at  very 
looae  ends.  What  is  meant  by  the  valne  of  the  security  of  the 
body  of  a  debtor?  Are  his  physical  and  mental  qualifications  to 
be  gone  into,  and  the  chance  of  his  enhsequently  acquiring  prop- 
erty, to  be  estimated  I  Are  the  chances  of  his  friends  being 
induced  or  coerced,  by  reason  c^  his  imprisonment,  into  paying 
the  debt,  to  be  inqnired  off  Agwn,  what  can  be  more  vagne 
than  in  a  matter  of  this  kind,  to  say  that  "  t^e  damages  may  ig 
small."  Nor  on  the  other  hand,  even  if  the  debtor  is  solvent,  is 
the  liability  of  the  sheriff  to  pay  the  debt  declared  as  matter  of 
law.  It  is  simply  said  that  the  jury  would  be  ^^jvsHJUd  in  giving 
thefiMamouniofthe  execution,"  And  the  question  on  whom 
the  borden  of  proof  as  to  the  debtor's  pecuniary  condition  falls, 
is  not  alluded  to.  It  is  plain  that  the  whole  subject  in  England 
is  in  a  state  t^  perplexing  uncertainty. 

We  turn  now  to  the  American  cases. 

In  an  early  case  in  New  York,  (y)  the  facta  were  these.  [518] 

[t)  ArdflD  V.  Ooodaera,  11  C.  B.ll.{i  i  Aid.,  U  i  Brovn  g  Jarrii,  1  JAei.  i 

J.  Scott),  371.  Will.,  109 ;  and  Scott  *.  Henlr,  I  M.  it 

(y]  PoU«r  «.  I^ndnx,  1  J.  IL,  SIS.  Bab..  t£T,  when  liUledale,  J..  Mid, 
Sm  Baldea  v.  Temple  (Hobart,  102),  for  "that  the  iheriff  «u  only  liable  tor 
a  Domlnal  escape,  bat  which  decidea  no-  aacape  on  meane  procoia,  for  inch  dan- 
thinga«  tothepointweareherecoDitdei^  agea  ai  the  plaintSf  can  ihoir  he  ha*  Be- 
ing. 8eealM,Le«U«.MorelM)d,aJI(ini.  tnally  (nM^ed." 
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One  BriggB  had  been  master  of  tlie  schooner  Friendship,  and 
had  ^gned  hiUs  of  lading  for  goods  shipped  at  New  Toric  by 
Potter,  the  plaintiff,  for  aocount  and  risk  of  a  West-India  honse, 
to  the  amount  £1,665  9$.  Sd.  Sooth-Carolina  currency.  He  also 
owed  the  plaintiff  a  balance  of  £129  11«.  Sd,  Briggs  ran  awaj 
with  the  goods,  and  never  delirered  them.  Potter  saed  Briggs, 
and  he  was  arrested  on  a  oapiat  ad  r^tpcmdsndiark,  and  after  being 
in  prison  some  time,  escaped  by  the  assistance  of  his  friends.  Hie 
sheriff  made  a  special  retnm  to  the  writ,  of  a  reecne :  the  plain- 
tiff saed  the  sheriff  in  case,  for  the  escape  and  false  return.  It 
appeared  on  the  trial  that  Briggs  was  very  poor,  and  had  no 
means  of  snbmstence ;  and  the  defendant  offered  to  prove  that 
the  plaintiff's  attorney,  after  the  escape,  admitted  Briggg  "  to  be 
not  worth  a  cent"  This,  however,  was  excluded.  The  jndge 
charged  that  die  focts  did  not  justify  the  sheriff's  retnm  of  a 
rescue ;  that  the  plaintiff  had  established  a  right  of  action,  as 
well  for  the  value  of  the  goods  shipped  as  for  the  balance  of  ac- 
count ;  but  that  the  jury  were  to  decide  the  damages  under  all  the 
circumstances :  that  the  poverty  of  Briggs  might  be  considered 
in  mitigatiton,  and  if  the  retnm  of  the  sheriff  was  frandulmtly 
made,  it  would  be  an  a^ravation  of  damages.  The  jaiy,  taking 
into  consideration  both  the  amount  of  the  invoice  aad  the  balance 
of  the  account,  found  for  the  plaintiff  $3,000,  which  (as  appears 
by  the  opinion  of  livingston,  J.)  was  about  half  the  plaintiff's 
demand  against  Brig^  Ou  motion  for  a  new  trial,  the  court 
held  the  declarations  of  the  plaintiff's  attorney  ri^tly  exdnded. 
^  to  the  rule  of  damages,  Tompkins,  J.,  said, — 

"  It  is  inqMMHble  to  detenniae  whather  the  ctrcuinat»nce  of  the  dnfandukt 
hBTiDg  made  »  false  return  to  the  writ  operated  on  the  minds  of  the  jury  to  in- 
crease the  damages.  The  judge  was  perfectly  correct  in  atating  to  them 
[Sll]  that  the  return  wM  legaHj  false.  But  I  do  not  think  that,  even  if  the 
sheriff  knew  it  to  be  bo,  it  ought  to  aggrarate  the  damages.  The  true 
question  is,  what  has  the  plaintiff  lost  in  conseqaence  of  this  eaoapef  The 
alleged  Mae  return  by  the  sheri^  nuther  adds  to  nor  diminishes  the  loss;  and 
therefore  the  solTency  of  Brig^  or  bis  capacity  to  pay,  roust  detenniae  the 
quantum  of  damages  sustained.  If  the  circumstance  of  a  false  return  be  a  snb- 
BtantiTe  ground  of  damages,  it  would  follow  that  where  the  person  escaping  was 
[wrfectly  Bolrent,and  the  sheriff  makes  a  false  return,  the  creditor  might  recover 
in  damages  more  than  the  full  amount  of  his  debt"  (z) 
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Bat  a  new  trial  was  granted,  on  the  ground  t^at  the  plaintiff, 
the  conaignor— the  goods  being  ahipped  for  acoonnt  and  risk  of 
the  West-India  honee— «onld  not  have  recovered  against  Briggs, 
and  in  this  opinion  Kent,  C  J.,  and  Spencer,  J.,  concnrred.  Liv- 
ingston, J.,  and  Thompsffli,  J^  who  dissented  as  to  the  right  of 
the  consignOT  to  bring  the  action,  concnrred  in  the  mle  of  dam- 
ages laid  down  as  above  by  Tompkins,  J.  Hiompaon,  J.,  said, 
^  If  the  idea  commnnicated  to  the  jniy  was  that  thej  might  ^ve 
what  is  commonly  called  smart  money,  beyond  the  actual  damage 
of  the  plaintiff  it  was  nndonbtedly  incorrect."  (a) 

In  another  case  in  the  same  State,  {b)  the  plaintiff  had  on  the 
second  Monday  of  November,  1806,  issned  a  capiat  ad  retpon- 
dmdvm  to  the  defendant,  sheriff  of  Benaselaer  connty,  against 
one  Abel  Tomer  and  others.  Tamer  was  airested  by  the  sheriff, 
and  gave  bond  on  the  6ih  of  November,  1806,  for  the  liberties  of 
the  jail,  and  admitted,  when  arrested,  that  he  owed  the  plaintiff 
abont  1800 ;  and  in  November  Term,  1806,  he  confessed  a  judg- 
ment for  $871  S6,  docketed  on  the  80tb  December,  1806. 
He  soon  after  escaped,  and  went  to  Tenntmt.  lie  de-  [515] 
fendant  proved  that  in  November,  1809,  Abd  Tamer  was 
again  arrested  at  the  snit  of  the  plaintiff,  on  bis  way  to  Ver- 
mont, and  gave  a  cognovit  for  $871  S9,  on  which  the  plain- 
tiff relinqnished  to  him  a  tract  of  land  in  Vermont,  which 
he  had  received  as  secnrity,  and  which  a  witness  testified 
was  of  more  valae  than  the  debt,  and  the  plaintiff  gave  him  a 
receipt  in  ftiU  of  all  demands,  except  the  salt  in  Bensselaer 
connty.  It  was  agreed  that  the  execution  was  to  be  stayed  tor 
one  year,  and  the  plaintiff  sud  he  meant  to  charge  the  sheriff  of 
Bensselaer  connty.  The  jary  were  instmcted  at  the  trial,  that 
the  plaintiff  onght  not  to  recover  more  than  the  actoal  damages 
which  he  hod  sostained,  of  which  they  were  to  judge,  and  in  the 
estimation  of  which  they  had  a  right  to  take  into  consideration 

£i)  In  ui  Mrly  c4M  on  mn  utUan  itf  uid  dMnage*  reeavered ;  and  tha  plxin- 

tfcr«*Mp«,  Spenser,  J.,  Mid,  "Ifaa  tiff  iru  oonflned  to  tli«  pr«ei««  unonnt 

•etioa  <m  the  «M«  had  bMn  broaght,it  of  hiiorlglnsl  judgment  and  coatA  Bav- 

might  liave  bten  inqnired,  what  mi  loit  son  «.  Dow,  S  /.  R.,  454.    He  remedy 

br  the  eaoape;  aad  tliajarj  might  bave  gtrea  hy  the  aetion  of  d«bt,  a«  w«  have 

P*Mi  anehdaaMfMa*  tli«yMip|Me*d  tke  already  leen,  bo  Ii}^!^  ciictB  In  Hew 

parte  had  atutained.'    But  in  an  aetion  York.   See  alio,  Tan  Sljck  v.  nogebootn, 

of  debt,  it  was  held  that  e*ny  Inquiry  t  J.  R.,  17a 

of  that  kind  was  improper,  the  atatute  (&)  Kiusell «.  J.  Tnmer.akcriff.l  ^  A, 

hatrlng  fixed  the  extent  of  Uie  dterjff'e  189. 
liability,  that  it,  for  the  ori^nal  debt 
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■11  the  circniQBtancee.  A  verdiet  ww  ^ven  for  six  conta.  On 
motion  for  a  new  trial,  it  was  infiuted  by  the  jdaintifi^  that  he 
was  entitled  to  reeover  the  whole  sum  doe  him  in  the  tnij^nal 
•otion. 

Thompson,  J^  delivering  the  opinion,  said, — 

"The  qneBtim  Is,  wlietfaflr  it  wu  competent  for  flu  aherUT  to  riunr  that  Ae 
pUnttfluid,  sftarlwknewerawa0e*p«,r(fiiiqtiUi«dtoflwpri«iiiwtwlMai- 

li^  for  Am  debit  which  h*  bdd  in  tlw  SM6  of  Vwnon^  with  k  Twv  to  leovrv 
UsdraMudofthaeherilt  The  true  qmslioB  in  naw  of  thiakindii,  whkthu 
the  pUintiff  lost  in  coDMqueoee  of  the  escftpe.  Thejaiy  u«  not  ooafined  lathe 
exact  dunages  in  the  final  judgment,  aa  to  the  amount  (rf  the  plaintiff's  dcnnaiid, 
but  have  a  power  and  discretion  to  assess  such  damages  as  they  shall  snppoae 
the  plundffhas  sust^ned  under  all  eireumslanees. 

"The  ralne  and  extant  (tf  tbia  Menritf  was  a  proper  nl^eot  for  the  oonrid- 
ef^ion  of  the  Jury,  and  conid  the  plaintiff  bare  sllown  it  to  be  wmth  Ettle  or 
BOthii^,  it  would  not  hare  mitigated  tha  damages.  An  the  teatammif ,  howBTor, 
speared  before  the  Juiy,  it  was  sufficient  to  pa;  the  plaintiff's  demand.  It 
was  admitted  bj  the  pbuntiff's  counsel,  and  indeed  could  not  be  denied,  that  the 
insotrency  of  the  prisoner,  or  payment  of  the  demand  bj  him,  conld  be  given  In 
evidence  in  mitigation  of  damages.  On  what  prindple  could  this  be  dooef 
None  other  oerUUnly  than  to  show  how  br  the  plaintiff  had  been  w  was  lik^ 
to  be  damnified.  If  tha  fnaaaet  had  dt^NWlted  with  the  plaintiff  a  siun  of 
money  to  satisfy  his  demand  when  ascertained  by  judgment,  and  the  [daintiff 
on  discovering  that  an  escape  had  been  made,  had  aumndered  up  the  money, 
could  it  he  doubled  that  the  sheriff  might  avail  himself  of  it  in  mitigadoo  of 
damagesT  Or,  anppose  the  suit  npoo  a  bond  which  was  secored  by  mortgage 
on  real  property,  and  the  creditor  on  disooveHng  the  eacape  ihonld  discharge  the 
■MTtgage,  wsnld  not  ttiis  eirBumstance  be  adnussible  in  mitigatian  of  dan^sB  f 
AU  theae  caaea  depend  on  the  same  primdpte,  and  neoeesarily  result  from  the 

nature  ol  the  action,  which  is  given  to  the  plvntiff  by  way  of  indemnity 
[Blfl]  for  the  actual  injury  which  he  sustains  by  reason  of  the  escape  ;  and  the 

pluntiffonght  not  to  be  permitted  to  avail  himself  of  his  own  acts  or 
miscinidnct  to  enhance  the  damages." 

Again,  (c)  where  suit  was  brought  by  the  plaintiff  as  assignee 
of  the  sheriff,  on  a  bail  bond,  given  by  the  defendants,  condi- 
tioned that  one  Brown  should  keep  the  liberties,  &c.,  the  plaintiff 
proved  his  judgment  and  the  escape.  The  defendant  proved  that 
Brown  was  insolvent,  and  only  possessed  a  cow  worth  uzteen 
dollars.  The  judge  directed  tie  jury  to  find  a  verdict  for  the 
plaintiff  for  sixteen  dollars,  the  value  c^  the  cow,  which  was  done, 
l^ere  were  croes-motions  in  arrest  of  jadgment  and  for  &  new 
trial.  Both  motions  were  denied ;  the  coort  saying,  "  The  plaintiff 
is  entitled,  primd  /acie,  to  recover  his  whole  debt,  which  is  pre- 
(e)  Edlogg  •,  Brown,  «  J.  S.,  3oa 


Digitized  .yCOOgle 


CHAP.  ZXLl  ■      AHBBIOAIT    DECISIODa  MS 

vmned  to  be  loet  by  tlie  eeeape ;  and  it  could  only  have  been 
reduced  down  to  tlie  Bnm  found  hy  the  verdict,  upon  the  evidence 
given,  that  if  the  party  had  not  escaped  there  was  no  ground  to 
coauder  that  any  greater  sum  could  have  been  recovered  of  the 
oripnal  defendant  by  the  coercion  of  oonfinement." 

In  a  recent  case,  in  the  Bame  State,  {d)  the  question  as  to  the 
burden  of  proof  iraa  distinctly  preeented.  In  tibat  case  the  sheriff 
of  New  York  was  sned  for  the  escape  of  one  Kelly,  against  whom 
the  plaintiff  had  recovered  a  judgment  for  (10,723  98 ;  &e  debt 
and  escape  being  proved,  the  0.  Judge  (Edwards)  chained,  that 
to  entitle  the  plaintiff  to  recover  beyond  nominal  damages,  it  was 
incombent  on  them  to  show  the  extent  of  the  ii^jury  suBtained  by 
them ;  and  a  verdict  for  sueh  damages  only,  was  accordingly  ren- 
dered. On  motion  for  a  new  trial,  the  court  held  the  burden  to 
be  on  the  defendant,  and  granted  a  new  trial ;  admitting,  however, 
that  their  decision  was  at  variance  with  the  English  mie ;  but 
iBsisting  that  it  was  not  unreasonable  to  assume  that  the  plaintiff 
had  loet  his  debt  by  the  defendant's  negligence,  nntil  the  contrary 
should  be  proved. 

The  same  point  was  decided  in  the  eame  State,  («)  in  on  action 
on  the  case  for  neglect  in  die  execution  of  a  writ  of  ^eri 
faciag;  the  court  "holdiug  the  defendant  primd  facM 
hablefor  the  whole  debt,  and  conclasively  so  unless  be  [517] 
can  mitigate  the  amotmt  by  showing  that  he  was  unable 
to  collect  it  by  an  exercise  of  proper  diligence,  as,  if  the  defend- 
ant in  the  ezecntion  was  insolvuit,  or  tiie  plaintiff  himself  have 
been  the  cause  why  the  whole  was  not  collected,"  (^ 

Hie  same  law  was  again  laid  down  in  an  action  bronght 
against  a  sheriff  for  neglecting  to  return  a^.  fa. ;  an  omission  of 
duty  for  which  the  Kevised  Statates  of  New  York  {g)  have 
declared  that  the  ofiScer  shall  he  liable  for  the  damages  mutained 
by  any  party  aggrieved.  (A) 

fi)  PattaMon  r  Wwtwrelt,  17  Wen- 

(t)  The    Bank    of    Roma  «.   Car^ 
(herW,  Ac,  1  ffiH,  Wi.  .     .  „  . 

(/)  PudH  ■.  BobertKM,  S  BOtt  Rt-  the  moner,  b«t  iim>  hj  proof  that  tha 

p^itO.  MtUtiilmAmd«oU4«lM».[l)  A*lo 

(g)  V.  U.,  BBS,  g  BO.  (Id  edit.)  the  UabUity  of  ths  iheriff  in  <mtm  at 

(A)  But  in  8t«Teia  r  Bow«,  8  D»*h,  falie  return  and  nc^Ieot,  Me  HInmAQ  v. 

sn,  CMC  againit  ■  ritariff  for  not  return-  Bordea,  10  Wtitd.,  tOT,  and  Fersou  «. 


1,  and  it  WM  Mid,  while  ■dmit- 


Puker,  S  £ari.  8.  0.  JL,  S49. 


<1)  TheaueofStafente.  Bowe,(S  J>m.,S11),  WW  oramiledin  theNewToik 
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In  Yermont  tiie  rule  eeemB  atringent,  thoagh  die  acti<Mi  on 
the  caee  u  resorted  to.  It  bas  been  well  onderatood  and  oniTet^ 
aallj  recognized  in  that  State  for  thir^  years,  that  aa  officer  vho 
holds  penal  procesB  ag&inet  a  debtor  upon  whom  he  maj  serve  it, 
bat  who  omits  to  do  so,  or  having  once  had  aa  opportunity  to 
arrest  the  debtor  neglects  to  do  it,  and  the  debtor  afterwards 
absconds, — ^becomes  fai«A  vfUh  the  d^t ;  and,  of  conrse,  no  evi- 
deuce  as  to  the  debtor's  insolvency  is  admissible,  (i)  Bo  in  the 
same  Btate,  in  an  action  against  the  sheriff  for  the  escape  of 
the  debtor  from  the  liberties  of  the  JbQ,  he  having  taken  insuffi- 
cient secnrity,  the  role  (tf  damages  is  the  amount  of  the  debt,  {j) 

In  XUinois,  in  actions  apon  the  official  bond  of  a  constable  fw 
failnre  to  return  an  esecntion,  the  meaenre  of  damages  is  the 
amoont  of  the  execntion,  with  interest  from  the  date  <^  the  judg- 
ment on  which  it  issiwd,  notwithstanding  the  defendant  in  the 
execntion  was  wholly  ineolVent  from  the  time  of  its  issae  to  that 
of  its  retom.  (it) 

In  these  cases  it  will  be  noticed  that  the  relief  does  not 
[  618]  go  beyond  the  amount  of  lose  actnally  sustained.  Bat  it 
woold  seem,  if  actual  malice,  frand,  or  oppresdon  can  be 
shown  on  the  part  of  the  officer,  that  it  would  be  competent  f<v 
tiie  jnry  to  go  beyond  the  line  of  compensation  for  aotnal  injniy, 
and  award  vindictive  or  exemplary  damages ;  and  so  it  has  been 
freqaently  held,  althoo^  we  have  seen  a  contrary  intimation  in 
New  Tort 

In  Coonecticnt,  it  was  originally  decided,  that  an  officer  who 
had  been  gmlty  of  neglect  in  not  serving  mesne  pioceas,  should 
be  liable  for  the  whole  debt ;  a  role  which  has  been  there  cha- 
racterized "  as  one  of  stem  pohcy,  rather  than  of  exact  justice ; " 

ft)  Goodiloh  *.  Stan,  18  Verm.,  S3fl.         for  refoEing  ki  udga  ■  jkll-bond  to  tli« 
07Vfaeeler«Prttei,Str«m.S9S.  Bee.      creditor, 
in  the  nine  State,  TUm  «.  BeTker,  SO  (i)  RobertwiDv.CoaDtf  Com'n,  S  GU- 

Vwm.,  SOI,  an  Mtien  ag^ntt  k  aheriiF      mmt,  SCB.     This  deeWoD  Ib  foDnded  on 
tiie  lUtata  of  OiAt  State. 


Court  of  Ai^M^  In  LedyBrd  a  3<mt»,  8  BM.,  SSO ;  affirming  S.  C,  4  &>ih^„  VI.  It 
wu  there  held,  that  In  an  aati<Hi  afainnt  a  iheriff  for  negleeting  to  retnrn  an  ezeen- 
tiod,  themeanreof  d«iii^«Bli})Hni4_^>eu  the  anonnt  required  bfthe  ezeoation. 
It  I«  not  wettmrj  for  the  phlnUfF  to  allege  or  prove  speeial  damagea.  The  eheriff 
nay  du>w  In  mitigation  of  damage*,  that  the  defendant  in  the  ezeeotlon  had  no  prop- 
ertynpon  vUob  he  eoold  have  larled,  bnt  not  tint  the  jodgtnent  Is  lUU  oolleetable. 
Bm  al«o,  Hamphrey  *.  Halhom,  S4  Barb.,  378.  Ab  to  liability  of  AenS  for  Mlnre 
to  l«vy  an  •ttaofament  en  niSelent  pr^Mrty,  tee  Banaom  •.  Haleott,  IS  Itid.,  H 
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and  it  is  now  veil  eettled  that  the  pluntiff  can  only  recover  the 
damages  he  hae  sustained.  "  Bat  these  damages  it  is  peculiarly 
the  dnty  of  the  juiy  to  aeseee,  and  in  bo  doing  they  are  not  limited 
to  any  precise  snm ;  they  may  even  give  more  than  the  plwntiff's 
orifpnal  debt.  '  When  that  debt  has  been  lost  by  the  willfhl  mis- 
conduct oir  negligence  of  Uta  officer,  they  may  add  to  it  the  costs 
of  a  second  snit ;  and  as  ibe  jury  may  ^ve  more  than  the  debt, 
BO  they  may  give  lees.  If  it  should  be  found  by  them,  that  the 
failnre  of  the  officer  to  retnm  a  writ  was  owing  to  a  mere  mistake, 
in  consequence  of  which  the  party  had  suffered  nothing,  they 
might  give,  and  indeed  it  would  be  their  duty  to  ^ve,  only 
nominal  damages."  (I) 

In  North  Carolina  the  remedy  of  debt  is  given  against  the 
sheriff  who  shall  willfully  or  negligently  suffer  a  debtor  charged 
in'  execution  to  escape  ;  and  in  this  action,  as  I  have  said,  there 
is  no  question  as  to  the  measure  of  damages :  the  sheriff  is  fixed 
with  the  debt  {m)  In  the  same  State,  in  regard  to  mesne  process, 
it  baa  been  said,  that  the  tme  inquiry  is,  whether  the  debtor  had 
any  property  which  might  by  due  process  have  been  subject  to 
execotion,  and  whether  the  sheriff  by  his  negligence  has  deprived 
the  plaintiff  of  his  remedy.  Bat  it  is  no  answer  for  the  sheriff  to 
say  that  the  debtor,  even  after  being  imprisoned,  might  pay,  or 
secure  to  be  paid  by  assignment,  other  io7ia:fide  debts,  to 
the  disappointment  of  the  plaintiff,  (n)  Nor  on  such  process  [519] 
is  the  reputation  of  the  defendant  as  an  insolvent  any 
excuse;  the  officer  is  bound  to  ascertwn  for  himself  whether 
there  is  property  to  satisfy  the  writ,  (o) 

In  Arkansas,  also,  it  has  been  held,  that  in  actions  for  escape 
from  mesne  process,  the  presumption  is,  that  the  plaintiff  lost  the 
entire  debt  by  the  escape;  and  the  meaeure  of  damages  against 
the  officer  is  the  amount  of  the  original  debt ;  but  the  defendant 
is  at  liberty  to  prove  ui  mitigation  of  damages  that  the  debt  coold 
not  have  been  made  out  of  the  debtor,  {p) 

(i)  Palmw  *.  6*nnp,  IS   Ooml.,  666,  {ii)FuiIfcD«rv,Bartlej,l  JBwIuft,I6a 

Dui7«e  ■.  Webb,  oited  in  ootet  to  thli  Bnt  In  the  lune  State  It  Is  also  held 

cue.    Se«  CUrk  «.  Smith,  S  Conn..  881,  that  in  decUring  (gidnst  a  eonitable  br 

u  to  prarioni  rola.    Olwaon  «.  Cheater,  t^iag  to  Ictj  an  cotsenttMi,  it  ii  naeaa- 

1  Day,  16i ;    Hnfaliard  «.  iibftler,  S  Dag,  mry  to  allec*  that  tfaa  deftndnBt  is  tkii 

19S.  eieoution    had  property  on  vhloh  the 

(m)  Adama  k  INvrenlina,  8  IrttUI,  )«tj  might  hare  be«n  made.    Th«  oonrt 

141.  Mtj  tha  offlMT  WB*  imdcF  no  l^al  obU- 

(••)  Shwiff  K  Sbnlard,  10  JrwWI,  200.  ntlon  to  make  tha  \trrj  wa\tm  tha  d» 

(a)  Parkea  •.  Alexander,  T  Irtdtll,  4IS ;  lenduit  bad  property  at  the  Umm  opMi 

Btate  t.  Edward,  IS  IndiU,  24S.  which  to  make  it,  and  it  wa«  inenmbeut 

35 
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In  Oeor^a,  in  an  action  of  debt  upon  flie  Bheriff 'a  official  bond 
for  an  escape  on  mesne  process,  it  has  been  held  that  the  insol- 
Tency  of  the  original  debtor  maj  be  given  in  evidence  by  the 
defendant  in  mitigation  of  damages ;  {g)  and  in-  Uutt  State  the 
opinion  of  a  witness  may  be  given  in  evidence  sa  to  the  insol- 
vency of  a  party,  provided  it  be  accompanied  by  the  facts  on 
which  the  opinion  is  fonnded.  (r) 

In  Massachnsetts  it  has  been  said,  that  in  actions  of  this  kind, 
"  It  is  peculiarly  the  right  of  the  jniy  to  assess  the  damages,  and 
in  this  they  are  not  restricted  to  any  precise  sum."  («)  And  so 
again,  that  "  the  jury  have  the  subject  of  damages  at  their  discre- 
tion." (f)  Bat  notwithstanding  this  general  language,  the  mle 
appeatB  settled  there  in  conformity  with  that  in  New  York, 
namely,  that  the  amount  of  the  plaintifrs  debt  is  primd  fOfCM  the 
measure  of  damages ;  («)  that  it  is  competent  for  the  defendant  to 
show  in  mitigation  of  damages  any  circnmatances  which  go 
[520]  to  prove  that  the  plaintiff  has  in  troth  not  suffered  any 
actual  injury  from  the  lose  complained  of,  (v)  and  that,  on 
the  other  hand,  it  is  competent,  if  the  wrong  be  a  willful  one,  for 
the  jury  to  give  more  than  the  actual  loss,  (w)  In  a  recent  case 
in  that  State,  where  ease  was  brought  itgainet  a  sheriff  for  not 
taking  sufficient  bail,  the  principal  debtor  being  sued  to  judgment 
and  the  execution  returned  unsatisfied,  this  language  was  held ; 
"  Although  the  amount  of  the  judgment  is  prirnid  fade  evidence 
of  the  measure  of  damages,  yet  this  may  be  controlled  by  evidence 
showing  the  entire  inability  of  the  debtor  to  pay,  and  the  actual 
injury  therefrom  to  be  lees  than  the  amount  of  the  judgment 
agahist  him."  And  although  the  principal  debtors  had  left  tiie 
State,  and  could  not  be  found  on  the  execution,  evidence  as  to 

OS  the  plaintilT  to  ollege  the  bet  id  the  (t)  Weld  «.  B«rtl«tt,  10  Man.,  ilO; 

decUntlon ;   and  this  correctly,  for  no  and  Colbv  v.  Ssmpoon,  B  Maa.,  tlO. 
Bueh  preenmptLon   eilsta  oa  exMntiana  (1)  BioD  v.  Bell,  16  Matt.,   !M.    Se^ 

•gainit  property  before  leTy,  M  on  meme  alio,  Barrell  *.  Ltthgov,  1  Mau.,  iit, 
proeev  after  arreat.  State,  ou  of  Brooks,  (■)  Young  t .  Hoamer,  1 1  Jfou.,  89. 

V.  Eirby,  EnglU\.  Rtporli,  L,  IBS.  (e)   Brooki   r.   Hoyt,  0  Pidt.,  MS  ; 

(o)  Cravford  v.  Andrews,  S  Qtonia,  Shackford  «.  0«odwin,   11  Ma**.,   1S7  ; 

S44.  Nje  «.  Smith,  II  Mat*.,  IBS. 

(r)  In  Indian*,  by  statute,  in  eaae  of  a  («)  Weld  v.  Bartlett,   10  Ua**^  470. 

<sla«  return  to  a  vrit  of  jtvi /ocmj,  tbe  Though  in  this  case  It  was  inUmated  that 

eoDstable  and  his  soretiea  are  liable  on  the  limit  of  thb  dlscrctioD  of  the  Jnir, 

[ig,  Is  meref  J 


lie  bond,  for  the  hU  amoant  vUeh  the  eTsn  in  ease  of  willfol  « 
(^er  nufffat  bare  collected  and  paid  "  expenaei  and  eoats  not 
ever,  vith Intereet  and  ttn  per  eenb  dam-      alao,  BelMdge  v.  lithgow,  S  JTom;,  874. 


&Ma,1  Btadcf..  ii. 
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their  poverty  was  held  admiaeible,  the  court  saying,  "The  fact 
that  the  principal  debtors  were  out  of  the  comtnonwealth,  and 
oonld  not  be  arrested  on  execution,  may  be  important  in  its  bear- 
ing upon  the  amount  of  damages  sustained  by  the  default  of  the 
sheriff,  bat  it  does  not  affect  the  rule  of  damages,  or  the  compe- 
tency of  evidence  tending  to  show  the  entire  inability  of  the 
debtor  to  satisfy  the  demand.  In  all  actions  on  the  case,  the 
question  is,  what  is  the  amoont  of  damages  snstained."  (id) 

It  is  a  general  principle  that  in  an  action  against  a  sheriff  for 
taking  insofficient  sureties,  no  more  can  be  recovered  against  him 
than  the  party  could  have  recovered  against  sufficient  sureties.  (^) 
And  in  an  action  against  the  sheriff  for  taking  insufficient  sureties 
in  replevin,  the  assignee  of  the  replevin  bond,  cannot  recover  aa 
special  damage,  beyond  the  limits  of  the  bond,  the  expenses  of  a 
fi-uitlese  action  against  the  pledgees,  unless  he  gave  the  sheriff 
notice  of  his  intention  to  sue  them,  {z)  (1) 

We  hare  hitherto  been  examining  cases  where  the  [521] 
public  officer  is  chained  with  n^lect  in  not  executing  pro- 
cess confided  to  him.  Hiere  is  another  large  class  of  cases,  where 
the  complaint  is  that  he  has  overstepped  his  powers,  and  abused 
the  process  of  the  court  In  these  cases  we  shall  find,  that  where 
the  acts  of  public  officers  are  illegal,  they  are  very  narrowly 


.SI 


WHt  v.  Bi«a,  9  Met.,  SM.  defenduiU  on  thdr  reoelpt  or  pnimiw  to 

j)  T«iL  V.  L«thbridKS,  *  T.  B.,  4S3  ;  reM)«liTer,  wbteh  not  bdng  done  (ait 

Etuu*.  Bmnder,  SASJ:,  MT.     ByOtii  waabronglit;  it  m*  objected  that,  u  it 

Canc«n«n  *.  Lethbridge,  a  H.  BL,  86,  wu  not  Mated  in   Oia  deolanCioii  that 

ira«  overruled.     B«e,  alio,  Jeffiy  n.  Bas-  tbe  officer  vaa  commanded,  in  the  writ 

tood.  ^  A.4t  Eliit,  8S8.  againrt  the  ori^nal  debtor,  to  attaob  to 

(i)  Baker  v.  Oarratl;  S  Bing.,  6S.    See  any  certain  amount,  the  plaintifl  could 

Gibba  «.  Bull,  SO  J.  R,  SIS,  a  mit  for  on);  recover  nominal  damage*;  bat  tiie 

taking  inEuflScient  pledgee  in  replevin.  Suprame  Coart  held  otherwue,  and  that 

la  ConnecUont,  where  the  plaintiff,  an  the  omiaaion  did  not  pr«alade  the  plaia- 

offlccr  who  had,  by  virtue  of  an  eiecation,  tiff  from  a  recovery  to  the  amount  of  the 

levied  on  goods  belonging  to  the  judg-  execution,    Jooea  v.  Gilbert,   18  Oonn. 

ment  debtor,  and  deliver^  them  to  the  S.,  SOT. 


(1)  In  an  aetlon  on  the  eaae  ag^nit  the  aheriff,  for  taking  inroiBcient  ball,  It  i« 
eompetent  for  the  defendant  to  prove  In  mitigation  of  damagee,  the  Inability  of  the 
original  debtor  to  pay  the  judgment  which  baa  been  obtjdncd  agaioit  hint  in  the  aoit 
upon  which  he  was  arreeted.  The  tme  measure  of  damagei  ia  the  injaiy  actually 
sustained  by  tiie  Jadgment  creditor;  and  therefore  evidence  tendiog  to  show  that 
the  debtor  was  poor  or  inaolvent,  so  that  if  arretted  on  execution  it  would  atA 
bave  enabled  the  creditor  to  realiie  his  debt,  alio  tendi  to  prove  that  the  plaintiff 
•offered  ao  eaaentlal  injury  by  the  negligenee  of  the  officer.  Dutforth  *.  Pratt,  B 
CtttK  (AfoM.)  SIS. 
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watched,  and  often,  hj  the  infliction  of  TiodictiTe  damages, 
Beverelj  punished  for  the  abuse  of  their  trust ;  bo,  where  trespass 
was  broQght  for  breaking  and  entering  the  plaintiff's  honse,  and 
taking  his  goods,  it  appearing  that  judgment  had  been  obtained 
in  a  court  of  local  jurisdiction,  and  that  execution  was  illegally 
levied  on  property  of  the  plaintiff  (mt  of  t^e  jnrisdicUon,  it  was 
held  that  the  plaintiff  was  entitled  to  recover  the  amount  paid 
by  him  to  release  the  lerj.  It  was  insisted  that,  as  the  plaintiff 
clearly  owed  the  debt,  this  rule  could  not  apply.  Bat  Lord  Den- 
man,  C.  J.,  said,  "  A  person  who  takes  on  himself  to  extort 
money  by  an  authority  which  he  does  not  poeeess,  must  repay 
the  money  which  he  receives  thereby."  And  Patterson,  J.,  said, 
**I  am  a&aid  of  admitting  the  principle  contended  for,  that 
where  money  has  been  extorted  by  means  of  an  illegal  anthority, 
the  measure  of  damages  is  to  be  merely  the  amount  of  injury 
actually  sustained."  (a) 

So  where  the  defendant,  acting  nnder  color  of  a  ca-ia,  was 
fonnd  guilty  of  an  assault  and  battery  and  false  imprisonment. 
Lord  Abinger,  on  a  motion  to  reduce  the  damages,  said,  "  I  think, 
if  I  had  tried  the  cause,  I  should  probably  have  said  that  if 
parUes  knowing  what  the  law  is  wantonly  violate  it,  the  jury 
should  not  be  sparing  in  the  damages.  It  is  the  safest  way  to 
say  that  he  who  knowingly  violates  the  law  in  one  respect  must 
take  all  the  consequences."  {b)  So  in  a  recent  case  where  the 
defendants,  nnder  color  of  process,  illegally  broke  into  the 
plaintiff's  house  to  levy  an  execution,  and  the  plaintiff  paid  the 

ambunt  due  on  the  writ,  under  protest,  to  induce  the  de- 
[533]  fendautH  to  withdraw ;  the  jtiry  gave  the  amount  so  paid 

and  £500  besides,  dtunages ;  a  motion  was  made  to  reduce 
the  damages,  but  the  court  said,  "The  trespasses  were  of  a  very 
serious  nature,  having  been  committed  by  officen  of  the  law, 
under  color  of  the  law,  breaking  open  the  door  with  great  vio- 
lence. Such  conduct  is  calculated  to  lead  to  dangerous  conflicts ; 
and  the  proper  amount  of  damages  must  depend  so  much  on  the 
general  circumstances,  that  it  is  very  difficult  to  discover  any 
standard  by  which  to  measure  the  amount ;  much  must  be  left  to 
the  discretion  of  the  jury."  {c) 

(a)  Cliampion  v.  Wlute,  1  An.  ct  Pmy, 
687  ;  S.  C,  8  AdoL  d  S.,  407. 

(S)  Kerby  v.  Denby,  1  M.  <t  W.,  888; 
TVrwA.  *  Or.,  SBS. 
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80,  in  an  action  of  treepafis  d^  ionia  a»portatia,  for  &n  illegal 
levy,  it  was  held,  "  that  the  jury  might  give  vindictiYe  damages 
if  they  shonld  find  that  the  treapasa  was  committed  maliciously, 
and  in  a  wanton  and  aggravated  manner,  and  with  a  design  to 
vex  and  injure  the  plaintiff."  {d) 

On  the  other  hand,  Uie  following  case  in  Pennsylvania  is  a 
strong  one,  to  show  with  what  vigilance  the  coartB  adhere  to  the. 
principle  of  applying  a  fixed  mle  even  in  actions  for  tort,  {e)  It 
was  trespass  against  the  defendants  for  a  levy  npon  certain  horaes 
elumed  by  plaintiff  onder  an  execution  against  a  third  party ; 
and  it  appeared  that  the  latter  had  made  a  conditional  purchase 
of  the  horees  from  the  pluntiff,  whose  property  they  were  to 
remain  till  fully  paid  for.  Part  had  been  paid.  The  conrt  told 
the  jury  "  to  find  for  the  plaintiff  the  value  of  the  property  taken, 
and  interest,  and  such  further  amoont  as,  under  all  the  circnmstao- 
ces  of  the  case  as  argued  by  the  counsel  before  yon,  yoa  may  think 
him  entitled  to  demand,  if  any."  But  (wi  error,  this  was  held  wrong : 

"  From  thiainttriictioii,"  mid  ths  Supreme  Court,  "  we  entird^  diaflent  It 
>pp«n  in  eTidence  tbat  the  vendee  had  paid  at  least  part  of  the  price,  and,  aa 
far  as  it  appears  lo  us,  a  considerable  part  of  it  The  vendor  and  vendee  stand, 
therefore,  in  this  position  at  the  time  of  seizure  and  sale :  The  vendor  had  the 
kg*l  title,  the  vendee  an  eqaitf  to  the  amount  he  had  paid.  Bat,  by  the  instruc- 
tion of  the  court,  the  vendor  recovers  not  only  the  value  of  his  own  interest,  bnt 
the  interest  of  the  vendee  also.  How,  this  cannot  be ;  for  the  only  just  mle  of 
compensation  will  be  to  rcmnnerate  him  for  the  amount  of  Injurj  he  has  sna- 
tdned,  which  is  comtnensorate  with  his  interest  in  the  chattel.  Beyond  that, 
upon  no  principle  ot  law  or  equity  is  the  jury  permitted  to  go,  unless  in  cases 
of  gross  oppression  or  aggravation,  when  die  jury  may  mulct  ft  par^ 
with  vindictive  damages.  But  this  is  a  case  for  compensatory,  and  not  [028] 
vindictive  damages,  as  clearly  appears  from  the  evidence.  We  also  think 
that  the  latter  part  of  the  bistruction  is  highly  objectionable.  The  court  allows 
the  jury  to  give  such  further  damages  as,  under  all  the  circumstances  irf*  the 
case  as  argued  by  the  conoael,  they  might  tiiink  them  entitled  to  demand.  This 
is  giving  them  a  diacretioDary  power,  without  stint  or  limit,  highly  dangerons 
to  the  ri^ta  of  the  defendants ;  it  is  leaving  them  without  any  rule  whatever. 
The  rights  of  the  defendant  are  made  to  depend  on  the  arbitrary  will  of  the 
Jary,  of  the  effects  of  which  this  verdict  presents  a  warning  example.  Nothing 
appears  which  should  swell  the  damages  beyond  the  value  of  the  ioterest  whit^ 
the  vendee  bad  in  the  proper^  sold  by  the  constable." 

Qneetions  of  the  kind  we  are  now  considering  frequently  arise 
((/)Hnutly  *.Baeon,  IG  Cbnit.,  SST.  (()Raee«.8tory,I  .Barr,  OtK*  £.,  1»1. 
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in  BoitB  brought  by  one  officer  agfdnat  anotlier  to  test  the  relfttive 
priority  of  differeat  proceeses ;  and  in  such  a  case  it  has  been 
said,  in  Vermont,  that  damages  are  never  given  beyond  the 
actual  valne  of  the  property.  {/) 

In  regard  to  mitigation  of  damages  in  tliese  actions,  it  has 
been  held  in  Maine,  in  a  suit  against  a  sheriff  for  not  safely 
keeping  property  attached  on  mesne  process,  that  the  plaintiff 
was  entitled  to  recover  the  full  valne  of  the  property  seized,  and 
that  the  damages  could  not  be  mitigated  by  deducting  the  ex- 
peases  -which  would  have  necessarily  attended  the  keeping,  had 
it  been  kept  safely,  (ff)  And  in  Penneylvania,  it  has  be^i  held  in 
trespass  against  a  sheriff  for  seizing  and  selliog  the  plaintiff's 
goods  under  a  judgment  against  another  person,  that  the  amonnt 
paid  out  of  the  proceeds  of  sale  for  rent  of  the  premises,  cannot 
be  received  in  evidence  to  abate  the  damages.  (A)  (1) 

In  some  of  the  States  of  the  Union,  property  when  levied  on 
is  sometimeB  delivered  by  the  attaching  officer  to  a  third  party 
called  a  receiptor,  who  holds  it  during  the  litigation,  and  promises 
to  re-deliver  it  to  the  officer  on  demand.  In  a  case  of  this  kind 
in  Vermont,  the  plaintiff,  whose  property  had  been  unduly  levied 
on  instead  of  that  of  the  real  debtor,  brought  his  action  of  tres- 
pass, and,  penderUe  lite,  assigned  his  claim  to  the  receiptor. 
Judgment  was  afterwards  obtained  and  execution  iesaed  in  the 
suita  in  which  the  attachment  had  been  issued,  and  the  officer 
demanded  the  property  of  the  receiptor ;  but  he  refused  to 
[524]  deliver  it.  It  was  held  that  ihe  defendants,  on  the  trial  of 
the  action  of  trespass,  were  not  entitled  to  ^ve  in  evidence, 
in  mitigation  of  damages,  such  refnsal  on  the  part  of  the  receiptor, 
they  never  having  offered  to  surrender  to  him  his  receipt,  or  dis- 

(A)  Dallsin  v.  Tititr,  6  Watu  it  Berg., 
828.  8«c,  iIbo,  Moliicbael  •.  Mmou,  It 
Ftnn.  StaU  R.,  S14. 


(1)  A  aheriff  vho  baa  vrongfollf  levied  apon  and  told  Ui«  gooda  of  plaintiff 
cannot  •bow  in  mitigstion  of  damagea  that  be  has  applied  tbe  proce«da  of  tbe  nl«  to 
tbe  payment  of  a  debt  of  tbe  plaintiff.  MeMicbael  v.  Maaon,  11  Pttut.  St.,  114. 
But  compare  Hopple  ■.  Hlgbee,  S  Zabr.  {N.  J.),  34S. 

In  a  enit  npon  a  forfd[«d  deiiverjr  bond,  given  by  tlie  claimanta  of  property 
■eiied  under  eieeution  againit  anotber,  the  defendants  cannot  be  permitted  to  ahov 
in  mitigation  of  damage!  that  the  property  belonged  to  them.  Watarmftn  r.  Franl^ 
81  Mo.,  lOS. 
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charge  him  from  his  liabilitj  thereon  ;  (i)  and  the  eame  point  has 
been  simiUrly  decided  in  MasBachiisetts.  ij) 

In  another  case  of  this  kind  it  has  been  decided  in  Vermont, 
that  where  the  valae  of  all  the  property  attached  and  receipted 
for  is  expressed  in  the  receipt  at  one  entire  Bam,  and  a  portion  of 
it  has  been  withdrawn  from  the  custody  of  tbe  receiptor  ao  as  to 
discharge  his  liability,  the  damages  in  an  action  on  the  receipt 
are  to  be  determined  by  assnming  the  whole  value  of  the  prop- 
erty receipted  for  to  be  the  sum  specified  in  the  receipt,  and  by 
then  ascertaining,  on  the  basis  of  that  assumed  value,  the  just 
proportion  which  the  property  retained  by  the  receiptor  would 
bear  to  tihe  property  for  which  he  is  not  liable,  (k) 

Where  suit  is  brought  against  a  sheriff  for  a  false  return  of 
nulla  bona  to  an  execution,  (1)  it  seems  that  an  inquisition  finding 
the  property  out  of  the  original  defendant,  ie  a  bar  to  tlie  action ; 
but  in  a  snit  against  the  officer  in  trespass  by  the  true  owner,  an 
inquisition  finding  the  other  way  is  only  to  be  received  in  mitiga- 
tion, (f) 

In  Massachusetts,  where  a  sheriff  retained  to  tbe  original  writ 
that  he  had  taken  bail,  and  then  refused  to  deliver  the  bail-bond, 
the  fact  being  that  no  bail  had  been  taken,  he  was  not  permitted 
to  show  in  mitigation,  that  the  original  defendant  was  insol- 
vfflit.  {m) 

In  New  York  it  has  been  held  that  where  the  sheriff  so  negli- 
gently conducts  himself  in  regard  to  personal  property  levied  on 
that  it  is  lost,  and  in  consequence  the  real  estate  of  the  defendant 
is  sold  and  the  security  of  a  mortgage  creditor  is  impaired, 
no  action  lies  by  each  mortgage  creditor  against  the  sheriff, 
unless  tbe  conduct  of  the  sheriff  be  explicitly  charged  to  be 


..a 


Towmend  b.  PhllHw,  10  J!  ft,  98 ;  F«it 
t.  Kewman,  i  T.  A,  S31,  S38,  SIS;  Bo- 
bert*  ».  Thorn*!,  S  i:  ft,  88;  Wel]«  ». 

(t)  Panona*.  Strong,  IBFemiml.lSS;      PIabiiu>n,T  7!  ft,  114,  177. 

Ueaa.  Ctitj,19Vtrmont,ei.  (m)  ^nmioiuv.BnuUorcl, IS ifaH.,82. 

(I)  BayU;  «.  B«t«i,  8  J.  ft,  13S; 


(1)  Hi*  m«uiir*  of  danugM  in  bq  4ctioa  •gsinst «  ihtriff  for  kite  ratnm,  U  tbe 
unoant  directed  to  b«  eoUeetcd  npon  the  eiMntion,  vhere  there  vaa  Boffiolent  pn^ierty 
to  IsTy  it  upon.  He  eaanot  iIiot  tlist  the  unoDDt  lo  direeted  to  be  levied  vu  not 
due  npon  the  Judgment  Bacon  t>.  Cropflay,  8  Btld.,  195.  But  compare  Cahill  v. 
Temer  (9  IrM  L.,  3d  3er.,  649) ;  where  the  role  of  damages  for  lalie  return  of  nan 
tit  nwmWtti  WM  Hid  to  be  the  aetmU  valut  of  the  enatodjr  to  (he  pUinti£ 
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[  fi25  ]  fraudulent  and  with  intent  to  dimmish  the  Becniity  of  the 
mortgage  crediton.  (n.) 

QueBtioDB  of  an  analogous  nature  to  thoee  which  we  have 
been  conHideriug,  are  frequently  preaented  in  actitais  against 
pablic  officers,  other  than  eheriffB.  Where  trespaw  was  bronght 
against  the  collector  of  customs  for  New  York,  (o)  for  illegally 
Beizing  the  plaintiff's  Tessol,  it  appeared  that  she  was  seized  on 
the  3d  October,  1801,  and  retained  in  cnstody  till  the  25th  Aug., 
1802,  when  she  was  restored.  Six  months  before  the  seizure,  tlte 
plaintiff  had  pnrchaeed  her  for  (12,474 ;  and  the  day  previooa  to 
the  trespass,  he  made  a  contract  to  sell  her  for  (9,500.  On  the 
2d  Sept.,  1S02,  eight  days  after  her  restoration,  she  was  finally 
sold  at  pubhc  sale  for  |4,288  ;  tlie  plaintiff  claimed  the  sum  of 
$9,500  (the  contract  price),  with  interest  and  marshal's  fees, 
dedncting  the  price  actually  obtained  at  the  sale,  $4,288 ;  and 
this  was  held  right  by  the  Supreme  Court  of  New  York.  This 
recognizee  the  principle  that  where  an  actual  bargain  is  interfered 
with  by  the  defendant's  tortious  act,  he  shall  be  made  responoble 
for  the  loss  sustained.  It  is  not  a  case  of  mere  contingent  dama- 
ges or  fipecnlative  profits ;  it  is  an  actual  contract  broken  np  by 
an  authorized  act.  {p) 

In  a  recent  action  against  a  collector  of  customs,  for  refuong 
to  sign  a  bill  of  entry  for  landing  a  cargo  of  foreign  wheat,  in 
consequence  of  which  the  plaintiff  was  obliged  to  pay  duty  on  it 
when,  in  fact,  no  duty  was  by  law  payable,  the  pr<^>er  measure 
of  damages  has  been  held  by  the  King's  Bench  in  England  ta  be, 
not  merely  the  amount  ot  dntaee  paid,  but  tlie  amount  of  Iobb 
sustained  by  the  plaintiff  in  consequence  of  a  subsequent  fall  in 
the  price  of  article,  (g) 

In  an  action  by  the  United  States  against  a  collector  on  his 
official  bond,  for  not  retaming  paid  treasury-notes  to  the  proper 
department  at  Washington,  it  has  been  held  that  the  rule  of  dam- 
ages would  be  the  amount  of  the  notes,  unless  it  was  shown  that 
they  were  canceled,  and  that  the  United  States  had  suffered, 
or  was  likely  to  suffer,  less  than  their  amount ;  and  that 
[526]  the  jury  were  to  take  into  consideration  the  amount  of 
damage,  from  the  risk  of  the  notes  getting  into  drcnlation 

(n)  Bulk  of  Rome  v.  Uott,  17  WemL,  ( p)   Vidi  anit,  84,  MS. 

fiJH.    See  Yatei «;  Joice,  11  /.  R.,  166.  (;)  Baitow  «.  ArnBiid,  Felk  8,  IftU, 

(0)  Woodham  «.  QclBton,  1  J.  R.,  IM.      Juritt,  yoL  x.,  BIB ;  B  Q.  B.,  690. 


Digitized  .yCOOgle 


CHAP.  XXL]  BOna    ON    OFFICIAL    BOMH.  663 

sgun ;  from  the  delay  and  inconreDience  in  obtaining  vouchers 
to  settle  the  acconntB ;  and  from  the  want  of  evidence  at  the 
deportment  that  tlie  notes  had  been  redeemed,  (r) 

In  New  York  it  has  been  held,  that  where  the  property  of  a 
par^  is  sold  under  illegal  procesB,  and  the  sum  demanded  is 
raised  hy  a  bid  at  the  Bale  of  the  property,  made  by  an  agent  of 
such  party,  who  purchases  for  the  benefit  of  his  principal,  and 
pays  for  the  same  with  the  money  of  the  principal,  the  measure 
of  damages,  in  an  action  of  trespass  against  troBteeB  of  a  school 
district,  in  such  case,  is  the  amonnt  of  the  bid  end  the  interest 
thereof,  and  not  the  value  of  the  property  sold.  («) 

The  qneations  examined  in  this  chapter  may  arise,  as  in  the 
instances  which  we  have  been  considering,  in  suits  broaj^t  by 
the  a^rieved  party  against  the  officer  directly ;  or,  otherwiae,  on 
the  bond  given  by  him  for  the  faithful  discharge  of  his  duty ;  or, 
again,  they  may  be  brought  against  the  auretieH  of  the  ofBcer. 
la  the  case  of  the  suit  being  brought  on  the  bond,  much  depends 
on  the  form  of  the  instrument  and  the  statute  under  which  it  is 
given.  So  in  Ohio,  an  action  of  debt  being  brought  on  a  sheriff's 
bond  for  neglect  to  sell  property  levied  on,  the  role  <^  damages 
was  held  to  be  the  value  of  the  property  and  not  the  amount  of 
the  judgment,  and  execution  was  only  allowed  to  issue  for  the 
former  sum,  the  language  of  tlie  statute  under  which  the  bond 
was  given  being,  that "  execution  might  isBue  for  such  sum  as 
it  might  be  ascertained  wonld  be  sufficient  to  inSenmi/y  the 
person  so  sning.  (Q  (1) 

Where  the  suit  is  brought  against  a  surety,  the  measure  of  ' 
damages  often  presents  very  nice  and  complicated  qnestions, 

(r)  U.  S,  «.  MorgM,  11  Hovxtrd,  154. 

(i)  Bakar  a.  Freamui,  9  IfnuL,  S6. 
Bm  to  tune  pubit,  CUrk  •.  Ehlloek,  14 
Wt»d.,WJ. 


(1)  In  an  mUod  of  debt  apOD  s  aherlff*!  bood,  at  oomiDoa  Uw  the  whole  penalty 
would  be  reeoTcrabU ;  but  under  itatutory  proTlnoiu  adopted  in  Georgia,  do  greatet 
recoTery  can  be  liad  than  th«  actual  damage  done.  Taylor  v.  The  Governor,  Ae.,  11 
Oa.,  121.  In  aome  of  the  Statea,  Judgment  If  rendered  for  die  AiU  aoioDDt  but 
eKeentlon  Itauea  only  for  the  plaintiff*!  damage  proTod.  Kelson  t.  Gray,  S  tfr#m« 
(/mm),  S»7  ;  Me  alio,  Cameron  «.  Boyle,  O.,  ISi. 

In  a  suit  upon  a  bond  gtren  under  a  provldon  of  a  Btatntory  enaetmeat  In  Halne, 
(or  a  breach  of  )ta  condition,  where  a  de&ult  waa  mbmitted  to, — EM,  that  the  dam- 
ages were  to  be  aaeealed  by  the  eoatt  and  not  bj  the  jury ;  and  the  amonnt  wa«  the 
aetual  damage  nutained  by  Mieh  breach.    Clifford  *,  Pmball,  SS  Mi.,  41S. 
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growing  oat  of  tlie  fact  tbat  the  inquiry  involves  an  inveetigstioii 
of  the  violation  of  iutj  of  the  principal,  aa  well  as  breach  of  con- 
tract of  the  surety.  Li  these  cases  it  seems  to  be  well  setded,  (u) 
that  jadgment  agunstthe  principal  ia  prirndfaeis  evidence  of 
negligence  in  the  suit  agtunst  the  surety,  at  all  ev^its  where  he 

has  had  no  notice  of  the  suit  being  brought. 
[  627  ]        In  s  case  in  Maeaachnsetts,  brought  against  the  soretieB 

of  a  constable's  bond,  where  the  breach  assigned  was  as 
illegal  levy,  and  it  appeared  doubtful  whether  all  the  property  in 
question  was  taken  colore  officii,  a  verdict  being  taken  for  the 
penalty  of  the  bond,  the  court  said,  "  If  it  appears  that  any  of  the 
property  was  taken  by  color  of  office,  as  it  no  doubt  does  here, 
that  shows  an  official  misfeasance,  which  is  a  breach  of  the  bond, 
and  entitles  the  plaintiff  to  judgment  as  for  such  breach.  But 
when  it  comes  to  the  aBsessment  of  damages,  and  it  is  open  to 
question  whether  the  trespass,  for  which  judgment  was  recovered 
in  the  action  of  trespass,  was  done  by  color  of  office,  it  will  no 
doubt  be  competent  to  the  conrt  or  jnry  who  assess  the  damages 
to  ascertain  wh^  part  of  the  proper^  was  so  taken ;  for  it  is  that 
part  only  which  is  in  question  in  the  suit"  It  was  also  held  that 
the  fact  that  the  goods  levied  on  had  been  mortgaged  by  a  pre- 
vious owner  before  the  levy,  and  that  they  had  been  delivered  by 
the  constable  to  the  mortgagee  on  his  demand,  was  no  defense  to 
the  action ;  but  that  upon  a  hearing  in  equity,  this  evidence  would 
be  admisuble  in  reduction  of  damages,  (v) 


iw)  Attit,  tiS,  and  cases  there  dted. 
b)  Citjr  of  Lowell  «.  Parker.  10  Met, 
B0».  A»  to  eaM*  in  other  States  «m 
State  Treaiurer  ■.  Weebi,  4  Varm.,  SIS. 
Oovemor  v.  Matloclc,  1  HatBk4.,  4£S. 
Duncan  «.  Klinefelter,  B  WaUi.  144. 
Hazard  v.  larael,  1  £iiM.,  Ma  Shewell 
V.  Fell,  8  Tiala,  11  8.  V.,  4  Ttata,  41. 
Eaton  ■.  Ogier,  8  GnatUaf,  t6.  Rign 
Hal.v.  Thatcher,  1  Or»enU«.f.  68.  Gib- 
•OB  V.  The  Ooreroor,  11  Lngk,  SOa 
Brugh  0.  ShankB,  e  Leigti,  fi98.  Root«i 
•■  Stone,  2  Ltijk,  600.    Smith  b.  Hart,  S 


Bay,  S90.  Patten  v.  Hakted.  1  Coxt, 
Til.  Gerriih  ».  Ed»on,  \  H.  H.  R..  Si. 
Wflbeter  e.  Qnimbv,  S  if.  S.  S.,  BBS. 
Brace  v.  Pettengill,  IS  ff.  H.  B.,  til. 
PBTeriy  •.  Sajlea,  10  Jf.  B.  R..  858. 
Sawyer  v.  Whltller,  ilf.B.R.,  81B. 
Sanborn  v.  Ememn,  \i  N.  H.  tL,  ti. 
Richards  v.  6ilmor«,  11  If.  H.  R.,  t>l 
Bunletv.  BeU,E  J/1  K  A.,4S3.  PerkLu 
«.  Thompaon,  S  If.  H.  A,  144.  Cadf  *. 
Hnntington,  I  N.  H.  R.,  IBB.  Tavlor  9. 
Commonwealth,  I  AM,  US.  Aeklej  •. 
Cheater,  B  Dag,  Stl. 
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CHAPTER    XXII. 


THE  UEASUKB  OF  DAUAQES  IN  CASES  OF  TRESPASS  TO  PERSON 
1  OR  TO  PROPERTY. 


Id  every  eate  of  tr«ip»»,  damage*  are  recorerable  whether,  the  aoi  woa  Intentional 
or  aocldental.  But  if  no  aggniTatioD  U  ahomi,  th»  rule  of  damagea  U  genenilly 
a  queatjon  of  lair — Caie  or  Treapai*  for  lujorie*  to  property — DmLuodi  exam- 
ined— MitigatloD — Caw  or  Treepau  for  injuria  to  person — Lib«l  aad  Slanders- 
Slander  to  title — Sedaction — Crimtnal  CoDTenatlon — Bre«eh  of  PromlM — En- 
ticing Benftnta — Malicions  Proaecntion — Deciatona  examined — Uittgatioii — CaM 
or  Treapaaa  where  Fraud  U  aTcn-ftd — Tnui  in  lale  of  land* — Mitigation  and 
Beconpment — OenenI  Prindplea. 


I PBOGEED  DOW  to  examine  the  measnre  of  damages  for  those 
remaining  wrongs,  either  to  the  person  or  personal  property, 
which  are  redressed  hj  the  actions  of  case  and  trespass ;  pro- 
ceedings which  are  so  closely  allied  to  each  other,  and  the  line 
which  separatee  them  so  difficult  to  define,  that  for  our  present 
pnrpoee  it  will  be  more  convenient  to  treat  them  together. 

We  have  already  bad  occasion  to  notice  (w)  that  in  all  cases 
of  trespass,  althongh  purely  nnintentional,  nnless  cansed  by  abso- 
lutely inevitable  accident,  the  party  in  default  mnst  respond  in 
damages ;  and  tbat  the  intent  is  only  material  in  aggravation  or 
mitigation  of  damages.  We  have  seen  that  in  cases  of  contract 
the  motive  of  the  defendant  is  not  inquired  into  to  augment  the 
remnneration  to  be  made  by  him.  On  the  other  hand,  in  cases 
of  trespass  the  absence  of  evil  motive  cannot  be  set  np  as  an 
excuse  ao  far  as  to  bar  the  action.  "  I  bad  learned,"  says  Lord 
Kenyon,  "  from  Lord  Bacon's  maxims,  that  there  is  a  distinet)<Hi  ' 

(»)  Clwpt«r,  XVm.,  4TS. 
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between  answering  elvUUer  and  crimirudUer  for  acts  injurions  to 
others :  in  the  latter  case  the  maxim  applied  is  acttu  non  faai 
rewm  nisi  men»  aU  tea  ;  but  it  is  otherwise  in  civil  actions,  where 
the  intent  is  immaterial  if  the  act  done  be  injurious  to 
[529]  another."  (ai)  And  so  sa/s  Mr.  Chitty,  "  Where  the  act 
occasioning  an  injury  is  unlawful,  the  intent  of  the  wrong- 
doer is  immateriah"  (y)  (1) 

It  follows,  from  what  has  been  said,  that  in  the  cases  of 
wrongs  such  as  we  now  proceed  to  consider,  the  measure  of  relief 
does  not  depend  on  the  form  of  the  action ;  whether  case  or  tres- 
pass be  employed,  if  no  aggravation  be  proved,  the  rule  of  dam- 
ages is  8  questioQ  of  law ;  and  it  is  competent  in  either  proceeding, 
to  show  thoee  circumstances  of  evil  motive  which,  aa  we  have 
already  seen,  go  to  place  the  subject  of  relief  largely  within  the 
control  of  the  jury.  In  regard  to  this  class  of  cases  generally,  it 
will  be  noticed  that  the  object  is  to  limit  relief  to  compensation, 
as  that  term  is  legally  understood ;  and  we  shall  find,  therefore, 
that  while  the  power  of  the  jury  over  the  subject  in  cases  of 
aggravation  is  fully  recognized,  still,  even  where  auch  &ct8  are 
presented,  if  evidence  has  been  admitted  or  directions  given  at 
the  trial,  which,  had  the  intention  of  the  jury  been  to  give  com- 
pensatory and  not  vindictive  damages,  would  have  been  incorrect, 
the  court,  assuming  that  such  was  the  parpose'of  the  jury,  will 
exercise  their  control  over  the  subject    "  We  consider  the  law,** 

(z)  Hayeraft  t.  Cim^,  3  JW,  M.  (y)  CMUj  on  FlMdings,  Tol  L,  147. 

(1)  The  dbUnotlotk,  m  t«  Uie  «ff«et  of  mmgatiiig  dreniiutanw*  on  the  Mtaal 
■ad  OD  the  azMnplkiy  danutges  Is,  that  where  the  eicaring  or  the  palliatJDg  cironin- 
Raneea  InrolTe  no  bnlt  of  the  plaintiff,  the;  maj  prevent  exemplary  damaget  and 
limit  the  raeoTery  to  tlie  actual  df  mage&  AmA  Ihia  la  as  azpranion  of  the  priieiple 
tliat  the  fault*  of  third  per«oaB  ihall  not  benefit  or  preJ<i(U«e  dther  of  the  partita  in 
their  right  and  dntj  of  comp«tuation.  II,  makiDg  due  allowanee  for  th«  Infinnltiea 
of  hnnao  temper,  the  defendant  has  a  reaaonable  excuse  for  the  riolatioD  of  the 
pnblla  order,  then  there  U  no  fonodation/or  eiecapUry  damagea,  and  the  plaintjff 
can  elaim  only  compeniatlon.  It  la  merely  the  corollary  of  thin,  that  where  Uier*  te 
a  reaaonable  eiiKiae  for  the  defendant  aiidng  from  the  proToeation  or  bnll  <tf  tha 
pUntiff,  bnt  Dot  mfflelent  entirely  to  Jattlfy  the  act  done,  tJiere  can  be  no  exeinplaiy 
damage!,  and  the  etrcnmUancea  of  mitigation  moat  be  applied  to  the  actual  damagea. 
If  it  were  not  lo,  Qie  plaintiff  wonld  get  flill  oompeuBatlon  for  damagea  oeea^nad 
by  himself  He  role  ought  to  be,  and  H  practically  matnaL  Halioe  and  proTota- 
tjon  in  the  defendant  are  punished  by  InBlolIiig  danugea  etoeeding  the  meanre  at 
eompenaatiou,  and  Id  the  plaintiff  by  gtring  him  leai  than  that  measnre,  Robinson 
V.  Bupert,  £S  Pitui.  St.,  6U. 
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e&ji  the  Soperior  Court  of  Kev  York,  "  as  properl)'  and  wisely 
Bettled  that  the  qnantimi  of  damages,  with  the  exception  of  cases 
in  which  exemplary  or  vindictive  damages  may  properly  be  given, 
is  strictly  a  question  of  law ;  so  that  the  jury  are  bound  by  the 
rule  which  the  judge  directs  them  to  follow."  (a)  This  will  appear 
by  the  cases  which  we  now  proceed  to  examine.  And  a  con- 
venient division  of  the  subject  appears  to  be  produced  by  group- 
ing together,  first,  those  actions  where  case  or  trespass  is  brought 
for  injuries  to  personal  property  ;  secondly,  those  where  redress 
is  cWmed  for  injories  to  tJie  person ;  and  lastly,  where  actual 
&aad  is  complained  of. 

It  may  not  be  improper  to  make  some  preliminary  observa- 
tions  as  to  the  right  in  which  the  action  is  brought,  so  f^  as  it 
af^ts  the  question  of  damagea.  In  all  cases  the  absolute  or  gen- 
erid  owner  of  personal  property,  whose  rights  are  infringed,  can 
maintain  the  action.  So  can  the  special  owner.  (1)  And  in  this 
country  the  rights  of  another  claBS  of  parties  interested 
have  been  recognized.  (2)  So  where  a  defendant  fraud-  [580] 
nlently  removed  baildings  of  a  judgment  debtor  from 
certain  premises  on  which  the  judgment  was  a  lieu,  with  intent 
to  defeat  the  lien  of  the  plaintifi''s  judgment,  it  was  held  that  the 
plaintifi'  was  entitled  to  recover.  And  so  a  mortgagee  can  recover 
against  a  par^  for  wrongfully  removing  buildings  from  the  mort- 
gaged premises,  or  for  any  fraudulent  injury  to  the  value  of  the 
premises.  But  in  cases  of  this  dwcription,  the  plaintiff  mast 
show  that  he  necessarily  stifled  damage  by  the  act  complained 
of;  in  other  words,  that  there  was  not  property  enough  left  to 
satisfy  the  execution  or  the  mortgage,  (a) 

it)Si>yiiaiit.J«a)na»,taandfoTd,<H8,  lUVthtwt,!  Dmie,»Z6;  it  vm  held  tliat 

per  Dner,  J.  See,  alio.  Baker  •.  Wha«l«r,  the  piineipU   allosiBK  a    reeoTerf  ia 

S  WimdtU,  SOS.  cue*  of  th»  kiud  maK  1>«  limited  to  real 

(a)  Tatee    e.   Joyce,   11   /.   JL,    IBS;  property;  and  that  for  almilar  injury  to 

Lane  tr.  Hitdheock,  14  J.  R,.  SIS;  Msnh  penooal    property   levied  oa.  the  ndt 

■.WhiU,8  Barb.  B.  O.  R„  SIS;  Gard-  mnK  be  brought  in  the  name  of  tfaepartjr 

Der  V.  Heart);  S  Otiuo,  %i%;  hot  not  for  making  the  lerj. 
mere    Diligent   injory.    Is  Barber  •; 

(1)  'n>e  ipeelal  owner  in  general  reeoren  only  the  Talue  of  hie  Intereab  Brierly 
v.  Eeqdall,  10  Sttg.  L.  S  S.,  816  i  '3.  a,  11  Q.  B.,  Wl ;  IS  Ar.,  440. 

(a)  If  ft  p«rty  intanding  to  oonunit  a  tre^w  on  public  lands,  throngh  mbUk* 
cot*  dovn  Ueei  on  the  land  of  another  person,  he  ia  liable  to  the  penalty  for  (ook 
^rtmfam.  Otharwiaa,  if  he  Intended  to  ant  timber  on  hit  o«n  land^  bat  by  mistake 
thoold  cut  timber  on  the  land  of  aoolher.  In  sueh  a  eaae  he  vonld  not  he  liable  t« 
the  penalty,  but  only  for  the  actaaldaoiage  done.  Perkins  «.nacklem8n,SG  Jfui.,41, 
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We  proceed  now  to  notice  the  general  mleB  vhidi  govern  in 
treepaes  for  tf^ng  personal  property,  or  aa  it  b  technically  called 
in  the  Ian gn age  of  the  common  law,  treepaas  de  ionia  asportatis. 
And,  aa  we  have  eaid,  although  this  is  eminently  an  action  where, 
in  case  of  evil  motive,  the  damages  are  mider  the  control  of  the 
J017,  and  although  for  that  pnrpoee  all  the  circometances  of  the 
transaction  may  be  given  in  evidence,  etill  the  determination  of 
which  I  have  spoken,  to  adhere  to  the  rule  of  compensation,  has 
been  freqnentiy  made  manifest  So  it  has  berai  often  decided, 
that  where  treepaes  is  brought  for  personal  property,  and  no  cir- 
cumBtances  of  aggravation  are  shown,  the  action  is  to  be  regarded 
as  one  of  trover,  and  the  value  of  the  property  with  interest  fnr- 
niehea  the  measure  of  damages.  (1) 

As  to  the  phdntiff 'a  titie,  it  has  been  held  at  nisi  prins,  wl^ijre 
he  was  a  collector  and  transmitter  of  small  parcels  and  reeponeible 
for  their  safe  delivery,  that  he  could  recover  &e  fall  valne  against 
a  railway  company,  in  an  action  of  case  for  ne^gence,  on  tlte 
ground  of  his  liability  to  pay  their  valne  to  tiie  true  owner 
whether  he  had  actually  paid  it  or  not  (i)  (3) 

In  Maine,  in  an  action  of  trespass  de  honU  euportatia,  it  was 

mled  at  the  trial,  tliat  the  jury  ahould  give  the  valne  of 

[681]  the  property  at  the  time  it  was  taken,  and  aomethingfor 

the  detention.    But  on  motion  for  a  new  trial,  the  court 

sfud, — 

(i)  Crouch  v.  B^vay  Co.,  S  Car.  &  Sir.,  790. 

(1)  W&lkcr  *.  Borland,  31  JTo.,  tSS;  Fank  «.  Dillon,  Ih.,  S94i  TM-borongb «l 
Nett1«>,1  Za  Jom.,  llS;  Hopple  •.  HlgbM.  8  Zibr.  [Jf. ./:),  MS;  Hair  •:  Little,  28 
.aM.,186;  Outealt  «.  Dnrltng,  1  JhiUkrr  {N.  /),  44S.  TIm  market  ralne  of  tlie 
property,  not  Its  Talne  to  the  pUlatiff,  la  the  mcMon^  Gardner  v^Fiald,  1  Graig 
(JVui.),  IGl ;  Ony  *.  Steven*,  38  Tl.,  S.     ^ 

In  an  action  for  treapiiw  for  cDttliig  doTii  timber-tree*,  the  mla  of  damagw  ia 
tlie  valae  of  the  Umber  when  it  ii  first  cnt  down,  and  becomes  a  chattel  Bennett  >. 
Thompaon,  18  Irei,  (if.  C)  L.,  140.     Compare  raiipman  «.  ECbberd,  8  Cal.,  ISS. 

(S)  In  b'espaa  for  injury  to  personal  property,  owned  by  the  plalntiA  jointly 
^Ih  oUier  oo-tenante,  damage*  may  be  recovered  In  proportion  to  the  plaintiSb^ 
emenhip.    Jone*  v.  Lowell,  8G  Mt.,  SSS. 

In  an  indenture  of  tale,  a  covenant  vaa  Inserted  stipnlating  that  the  deed  ihonld 
be  void  upon  payment  of  a  certain  earn  of  money  apon  a  day  to  be  named  by  the 
aarigneca,  of  which  twenty-fbarhunn'  notice  was  to  be  giveD.  Hie  aatigneet  haTing 
«otered  and  sold  the  property  miAtn  twenty-ftnir  hottra  A^im  thetimeof  aerring 
sneh  notice,  It  was  hdd  that  they  were  Uable  in  treepaes,  and  that  the  mesnirc  ot 
damages  should  be,  not  the  value  of  the  goods,  bnt  the  valne  of  the  plaintUf  s  latereat 
in  them  at  the  time  of  the  trc«p««*.  Brierlj; «.  Kendal^  IT  Q.  A,  B87 ;  ft  a,  10  Bng. 
L.iJB.,  819. 
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"For  Ml  bjoiy  doM  to  property,  such  m  is  tbis  cMe,  the  nlna  of  the  prop- 
air  ■*  ^^  till*"  ^  ^^  injury  ig  the  tneMQre  of  duoftges.  Thtn  vaj  be  cir- 
cumituices  enbutdng  tiuit  valae  to  the  p«rty  injumd,  which  amy  be  properly 
ttken  into  aocount  To  the  vftlne  here,  iotereet  might  be  added  u  a  put  of  the 
plaintiff's  indemtiity.  But  as  the  term  intereit  was  not  used,  and  probably  not 
intended  as  the  limit  of  damages  for  detention,  the  jury  were  at  liberty  to  go 
into  an  efltjmato  of  the  probable  or  QteculatiTe  loss  the  plaintiff  might  have  BOS- 
t^oed  oa  this  groniid.  In  our  Judgment,  the  instniction  waa  too  Tagne  and 
loose,andhada  tendency  to  mialead  the  jury."  («) 


So  in  Texas,  ic  an  action  of  tortiom  co&Tenioa  analogonB  to 
that  of  trover,  where,  although  there  was  no  other  evidence  of 
damage  than  the  valne  of  the  property,  and  no  proof  of  frand, 
violence,  or  malice,  yet  the  jury  had  given  doable  the  valne,  the 
«*rdict  was  set  aside,  (t^ 

In  New  York,  however,  it  has  been  held  that  in  an  action  on 
the  case  tor  the  wrongful  detention  of  personal  property,  the 
plaintiff  might  recover  damages  for  the  time  lost  and  expenses 
incurred  in  pnrsnit  of  the  property,  (c) 

In  an  action  of  trcBpasa,  on  the  Pennsylvania  circuit,  the 
whole  Bnbject  was  very  ably  dlBCusaed  by  Mr.  Justice  Baldwin.  (J^ 
The  plaintifia  lent  860,000  to  one  E.  Thompson,  who  took  bills  of 
lading  of  a  cargo  of  teas,  and  assigned  them  to  the  pluntiffs.  The 
teas  bought  were  shipped  to  Philadelphia,  where  they  were  taken 
on  a^eri/aeiat  at  the  suit  of  the  ITnited  States  against  "Diomp- 
Bon.  The  defendant  was  the  marshal  who  made  the  levy.  As 
to  the  rale  of  damage,  it  being  settled  (y)  that  the  plaintiffs  were 
the  legal  owners  of  the  teas  and  not  to  be  regarded  as  mere  mort- 
gagees, Baldwin,  J.,  charged  the  jury  as  follows : — 

'*  Th*  role  which  onght  to  govern  jurors  in  asseeaing  damages  for  iojuries  to 
personal  property,  depends  much  on  the  circumstances  of  the  case.  When  a 
liespMn  is  oommitted  ,in  a  wanton,  rude,  and  ag^raTated  manner,  indi- 
cating malice,  or  a  desire  toii\jnte,a  jury  ought  to  be  liberal  in  compen-  [SS2] 
Bating  the  parfy  iijored,  in  all  he  has  lost  in  proper^,  in  expenses  for 
the  assertion  of  bis  nghts,  in  feeling  or  reputation ;  and  even  this  may  be  ex- 
ceeded by  HttiDg  a  public  example  to  prevent  a  r^vetilion  of  the  acL  In  such 
rififw,  there  is  no  certain  fixed  standard ;  for  a  jury  may  property  take  into  view 


V.  Bherwood,  3  Tfetoi  B.,      SaUviti,  IBS.    See  Adantio  Co.  ■ 

ard,  1  Ptttr;  SSO.    Kicoll  >.  Cooard,  4 
tt  e.  Loekwood,  20  Wmd.,     FOtn.  Ml. 
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not  on)  J  whftt  is  diM  to  the  furty  complaining,  bvt  to  the  public,  bj  taflictii^ 
what  are  called  in  law,  speeobUiTB,  uxva^tj,  or  Yindictiva  dmnafw.  Bat  wben 
an  inditidnal  acting  In  ponoanae  of  what  be  conodvad  a  jut  daim  to  propvtr, 
procMds  by  lagal  prooaaa  to  mforoa  it,  aod  eanaea  a  lerj  to  ba  made  on  wbat 
U  claimed  bj  aootlier,  without  abiuing  or  perrerting  its  tma  objact,  there  ia 
■ad  ought  to  be  averr  diflerent  rule,  if  altera  doe  couneof  legal  invwtigatiM, 
hia  case  is  not  well  founded.  This  ia  wbat  must  nut  u— illy  happen  in  all  jnfi- 
dal  proceedings,  ftirij  aod  pn^wrlj  eondncted,  whldi  are  ioslitaited  to  try  cos- 
tested  rights  to  propertj.  The  value  of  the  property  takeo,  with  interest  tnm 
the  time  of  the  taking  down  to  the  trial,  is  generally  considered  as  the  extent 
of  the  danuges  sustained ;  and  this  is  deemed  legal  oompensation,  which  refera 
solely  to  the  injury  done  ta  tht  prvpertf  tai«it,  and  not  to  any  ooHateral  or  con- 
soqaential  damagM  rtmUing  to  the  omur,  by  the  trespass.  These  are  taken  into 
coarideratkmoalyinacasa  moreorlenaggraTstad.  But  whve  the  party  takii^ 
the  proper^  of  another  by  legal  procesa,  acts  in  the  fair  porsait  of  bis  supposed 
legal  right,  the  only  reparation  he  is  bound  to  make  to  the  party  who  tuma  oat 
oltimatriy  to  be  Injured,  is  to  plaoe  bim,  as  to  the  prt^erty,  in  the  same  ntoa- 
tion  in  which  he  was  before  the  trespass  was  committed.  The  costs  of  the  aetiw) 
are  the  only  penal^  imposed  by  the  law,  which  limits  and  regulates  Um  itons 
and  amount  In  the  present  case,  tbe  de&ndant  acted  under  the  ordcfa  of  Qie 
government,  in  execution  of  his  duties  as  a  public  officer ;  he  made  Uie  levy, 
but  cmunilted  no  act  b^ond  the  strictest  line  of  his  duty,  which  placed  him  in 
a  situation  where  he  had  no  discretion.  The  result  has  been  unfortunate  Ibr 
him;  he  has  taken  the  property  of  the  plaintifib  fbr  the  debt  of  fidward  Thomp- 
son, and  must  make  them  compensation  tot  the  injury  they  have  sudained 
thereby,  but  no  further. 

"  It  has  long  sIoe«  been  wdl  settled,  that  a  jury  ought  in  no  case  to  Snd  ex- 
emplary damages  against  a  public  offlcer,  acting  in  obedience  to  orien  from  the 
government,  without  any  drcumstance  of  aggravation,  if  be  violates  the  law  in 
miking  a  seizure  of  property.  In  tbe  case  of  Nicoll  mainst  the  present  defend- 
ant, Judge  WaahingtooiciBtructedthejary  that  they  might  give  the  plaintiff' such 
damages  as  he  had  proved  himself  to  be  justly  entitled  to,  on  account  of  any 
actual  injnry  he  had  proved  to  their  satisfaction  he  had  sustained  by  tbe  seisore 
and  detention  of  the  property  levied  on ;  hut  that  they  ought  not  to  give  vindic- 
tive, imaginary,  or  speculative  damages.  Tbe  affirmance  of  his  charge  makes  it 
tbe  guide  for  ns  in  this  case.  Our  true  Inquiry,  than,  must  be :  what  damages 
have  the  plaintiffi  so  proved  themselves  to  be  entitled  tof 

"There  can  be  no  doubt  that  they  have  a  right  to  Hie  value  of  the  teas  at 
the  time  of  the  levy,  with  Interest  from  the  ezpirmtion  of  the  usual  credit  on  ex- 
tensive sales.  Ton  may  ascertain  the  value  from  the  Bales  made  at  New  Yojk 
or  this  place,  in  the  spring  of  183S.  If,  in  your  opinion,  they  afibrd  evidence 
of  their  real  value,  or  if  you  are  satiafled  from  the  evidence  you  have 
[688]  be*rd,  that  the  Beiiure  and  storing  of  these  teas  bad  the  effect  of  depress- 
ing the  prioes,  yoa  may  make  such  additions  to  the  prices  at  which  sales 
were  actually  made,  as  would  make  them  equal  to  wbat  they  would  have  been 
bad  they  come  to  tbe  possession  of  the  platntti&  at  the  tion  of  the  levy.    *     * 

"ft  is  in  the  sound  discretion  of  courts  of  admtn^ty  to  idlow  or  refuse 
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couDBcl  few,  according  to  th«  nitara  of  the  cue,  either  ms  danugM  or  t  part  of 
the  coBte,  M  in  the  OMe  of  the  Apollo ;  but  hf  e  Ute  cue,  tbey  were  allowed  as 
eosts  in  a  caae  when  it  was  adjudged  b;  the  Snprenie  Oourt  tbat  no  damagea 
oould  be  claimed.  Thef  Ikimi  an  item  of  coati  in  inch  coorta,  bat  not  in  oourta 
of  oomioon  law.  It  wonld  be  legialation  by  the  eommon-law  conrti^  to  order 
thm  to  be  taxed  as  coata.  The  expenaea  of  proseeating  claims  of  the  preaent 
deaviptian,  do  not  aome  within  the  prindplei  estabUshcd  bj  the  eovrta  io  causes 
of  admiral^  jnriadiotioii,  but  aaav  to  be  oOBSidered  as  ■extta-damages^  bejond 
the  value  and  interest,  where  there  is  aggraration,  bnt  not  otherwise. 

"I  think  it  la  a  safe  rule  in  commoa-law  actions  of  trespass,  and  can  perceive 
BO  soond  reason  for  holding  a  HiarshBl  to  a  harder  rale  ot  danuge  than  a  naval 
or  revenue  ofBcer,  or  the  owner  of  a  privateer.  The  same  principle  ought  to 
govern  all  alike ;  or  if  anjr  discrimination  prevails,  it  should  he  in  hvor  of  the 
defendant,  who  could  use  no  diacretion,  but  t^as  bound  to  do  the  act  which  baa 
exposed  him  to  this  action. 

"The  case  of  Woodham  e.  Oelston  (1  J.  JR.,  187),  seems  to  me  to  be  baaed 
on  this  rule ;  and  the  damagM  recovered  in  Aat  case  were  odI;  such  as  relatwd 
to  the  property.  The  marshal's  fees  were  for  laidi^  and  keepi■^[  posseaaion  of 
die  veaseL  On  the  reatorationtothe  plaintiff,  he  paid  them;  thej  wen  a  charge 
on  the  property,  tn  the  nature  of  storage  and  bailment.  In  sanctioning  this 
item,  the  coort  seem  to  pat  it  on  the  ground  of  its  being  a  charge  on  the  defend- 
ant; and  having  been  paid  bj  the  pl>intil1|  he  was  entitled  to  recover  It  back. 
Bat  Qivy  say,  if  it  had  been  a  mere  volnntaty  payment,  a  deduction  would  have 
bean  proper.  The  other  items  were  for  whsrfage  and  ship-keeping,  which  were 
disallowed,  becftose  they  were  after  the  restoretitm.  These  were  all  tha  claims 
for  expenses  presented  in  that  case,  and  they  all  attached  to  the  property  taken ;  , 
n<me  related  to  personal  expenses  in  prosecuting  the  suit. 

"In  declaring  that  voluntary  payments  shall  be  dedacted,  the  court  settled 
the  prtedple  as  to  the  right  to  charge  for  the  marshal's  fbes.  They  held  the 
joiy  to  strict  rolea ;  for  they  struck  oat  an  item  of  c«npaand  intereat  allowed 
by  the  verdict 

"  On  the  prindi^e  of  this  case  of  Woodhsm  e.  Gelston,  the  charges  of  the 
auction  Bales  are  allowable ;  because  sifch  sale  had  become  necessary,  and  the 
expenses  thereof  became  a  charge  on  the  teas.  Also  Bre-insurance,  which  is  a 
substitute  for  butment,  and  the  premiums  paid  In  place  of  storage. 

"  It  is  all-important,  that  in  matters  of  this  kind,  the  principle  which  governs 
them  should  be  fixed  and  oniform.  If  we  once  begin  to  diverge  from  the  old 
line,  it  will  be  difficult  to  draw  and  define  a  new  Mie  with  aocoracy.  It  may  be 
thought  a  hardship  that  the  plainti^  shall  not  be  allowed  thur  actoal  disborse- 
mmts  in  recovering  this  property  ;  but  the  hardship  is  equally  great  in  a 
snit  for  money  lent,  or  to  recover  posBCBsion  of  land;  they  are  deeroed  in  [584] 
law  leases  witiiout  injury,  for  which  no  legal  mnedy  tg  afforded. 

"  I  am  therefore  of  t^inloQ  that  yon  cannot,  tn  aasesaing  damages  in  this  case, 
aUffw  aay  of  the  items  claimed  by  the  pUntifb  for  disbiirsements ;  they  being 
consequential  losses  ooly,  and  not  the  actnal  or  direct  injury  to  their  property 
which  they  have  sostsioed  by  its  isitare  and  detention,  for  which  akme  they  are 
entitled  to  reeover  damages  in  this  case,  it  not  bdag  attended  with  any  circum- 
stances of  aggravation  on  the  part  of  the  defendant.    Had  there  been  any  such, 
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s  TMj  ^fhmit  rah  would  hare  bMU  ftppll«l,  bj  rrimbnr^g  the  pUotin  to 
the  ftiU  extent  ottH  their  expeuM  and  aooseqiwalial  loesea. 

"  Tod  will,  then,  cerehJIy  wdgli  ftU  the  evidenoe  fai  the  nme,  end  ■scerimia 
the  trae  velue  of  the  tMa  it  the  tinM  ot  the  terj,  or  when  tbej  coald  heve  come 
Into  merket  b;  the  nilei  of  tho  eoBtom-honee,  if  then  hftd  beeo  do  etaim 
UMTtsd  to  them  b^  the  TJiitted  Statee  oAer  then  for  the  dnties  with  interest ; 
deducting  therefrom  the  nrt  amonnt  of  MleeeAerpKjvientof  datlee  end  charges 
Of  Bates,  Iba  belaiios  win  be  the  smoont  to  wfaMi  Um  pUntiflhwiU  be  mA- 
tied."  (A) 

We  have  alreadj,  in  treating  of  the  action  of  trover,  diKHseed 
the  qaestioD  as  to  the  time  when  tlie  ralue  is  to  be  compnted, 
whether  at  the  time  of  the  illegal  act,  or  at  any  Bubseqnent  period 
if  the  value  has  flnctuated ;  and  the  same  question  presents  itself 
in  actions  of  tretpasB.  Li  the  case  just  cited,  it  aeems  to  have 
been  aasmned  that  the  period  fixing  the  right  of  the  parties  was 
that  of  the  trespafle,  and  it  has  been  ao  stated  by  the  Sapreme  Goort 
of  New  York;  (i)  but  on  neither  of  these  occasions  was  the  ques- 
tion raised ;  and  whenever  it  shall  appear  that  after  the  illegal  act 
the  price  has  riBen,  and  tbe  defeudiuit  has  received  the  proceeds 
or  otherwise  bad  the  benefit  of  the  property  at  its  advanced  valae, 
the  tribunals  will  find  great  difficulty  in  escaping  from  Ibe  neoes- 
sity  of  taking  the  highest  value  np  to  the  time  of  trial  as  the  role 
of  compensation. 

In  an  early  case  in  Pennsylvania,  for  running  down  a  ship,  it 
was  intimated  that  where  the  act  compluned  of  was  purely  fortu- 
itous, the  jury  might  give  less  than  the  value  of  the  proper^; 
but  I  suppose  no  Bucb  discretion  exists.  If  Uiere  be  any  right  of 
action,  the  least  compensation  ia  certainly  the  value  o(  proper^ 

taken  or  destroyed.  (J) 
[635]        In  a  case  in  Massachusetts,  trespass  was  brought  for 

destroying  game-cocks,  which  bad  been  taken  by  a  public 
officer  acting  on  an  erroneous  constructioa  of  the  statute  against 
gaming.  It  was  held  that  though  cock-fighting  is  in  that  State 
illegal,  the  sale  of  game-cocks  is  lawful ;  and  that  the  measure  of 
the  plaintiff's  damages  was  "  what  the  cocks  were  worth  to  him  as 
articles  of  merchandise  or  sale,  whether  the  market  for  them  was 
to  be  found  in  tbat  commonwealth  or  elsewhere."  {k) 

The  following  English  cases  serve  to  illustrate  the  subject 

(h)  Sm  thin  osie  Qlt«d  irlth  approbe-  fl)  Brines*.  Haybce,  91  Wtud.,  144. 

tion  ID  aa  aualoooaa  eaia  in  Iowa.    Tho-  U)  Biuiy  •.  DoaaldsNi,  4  DM.,  Ma 

Biai  *.  iMtt,  I  Joita,  4Ta  (it)  Coolidge  *.  Cli«at«^  11  JTA,  19. 
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They  exhibit  an  inclination  to  treat  the  wrong-doer,  even  when 
not  actuated  by  any  malicions  motive,  with  coneiderable  severity. 
Where  the  assignees  of  a  bantrnpt  sold  fixtures  on  leased  premises 
belonging  to  the  plaintiff,  for  £86,  a  fair  price  on  such  sale,  bnt  it 
vas  shown  that  as  between  incoming  and  outgoing  tenant  the 
value  wonld  have  been  £80,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  the  latter  enm.  (Q  Where  treBpaaa  was  brought 
for  taking  goods,  the  plaintiff  had,  shortly  before  the  alleged 
trespass,  taken  possession  of  the  house,  fixtures,  and  furniture  in 
question,  under  an  assignment  from  one  Mason.  The  plaintiff 
paid  £106  ISa.  lOd.  for  the  fixtures  and  goods :  the  defendant,  a 
sheriff,  entered,  and  under  color  of  an  execution  against  Masou 
sold  them  for  £73.  The  plaintiff  had*  himself  previously  ordered 
the  goods  to  be  sold.  The  judge  who  tried  the  canse,  Gumey,  B., 
told  the  jnry  that  the  least  they  could  give  the  plaintiff  was  the 
sum  he  had  paid  for  the  goods.  On  a  motion  for  a  new  trial,  it 
wuB  insisted  that,  as  the  plaintiff  had  directed  the  goods  to  be 
sold,  the  sheriff's  sale  conld  not  damnify  him,  and  the  jury  should 
therefore  have  aseeseed  the  damages  at  the  amount  which  the 
goods  produced,  less  the  expense  of  the  sale.  Bnt  Aldersou,  B., 
Baid,  "  It  was  entirely  a  question  for  the  jury,  what  damages  they 
would  allow.  Juries  have  not  much  compassion  for  trespassers ; 
and  I  do  not  think  they  were  bound  to  weigh  iu  golden  scales, 
how  much  injury  a  ptuty  has  sustained  by  a  trespass." 

In  another  case  of  trespass  de  honia  oaportaHe,  (m)  the  plain- 
tiff had  purchased  goods  of  the  defendant,  and  owed  him 
£67.  Hie  plaintiff  went  off  secretly;  the  defendant  fol-  [536] 
lowed  him  wid  took  off  property,  to  about  £50  or  £60, 
which  the  defendant  had  previously  sold  him.  The  judge  who 
tried  the  cause,  told  the  jury  that  in  estimating  the  damages,  they 
might  take  into  consideration  all  the  circumstances  of  the  case, 
and  amongst  others  the  plaintiff's  debts  to  defendant,  which 
wonld  be  reduced,  pro  tanto,  by  the  value  of  the  goods  taken  away. 
The  jury  found  for  the  defendant ;  and  on  motion  for  a  new  trial, 
the  charge  was  held  wrong.  "  It  would  lead,"  said  Abinger, 
C.  B.,  "  to  this  consequence,  that  a  party  may  set  off  a  debt  due 
in  one  case  against  damages  in  another."    Alderson,  B.,  said,  '*  It 

(0  ThotnpKQ  «.  Pettit,  10  Q.  B.  R,         (m)  aUkrdp.Brittni,8Jrea.<£  IFdi., 
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is  equivalent  to  allowing  a  set-off  in  trespasB ;"  and  the  mle  for  a 
new  trial  waa  made  absolute,  (n) 

In  another  case,  where  a  sheriff  had  wrongfullj'  seized  goods 
which  were  afterwards  taken  from  him  by  another  wrong-doer, 
and  the  plaintiff  was  compelled  to  pay  s  sum  of  money  to  extri- 
cate them  from  the  poeeesuon  of  ^e  last  taker,  it  was  held  that 
he  might  recover  the  enm  paid  in  an  action  against  the  aheri^ 
althoDgh  in  nowise  connected  with  the  second  conversion  of  the 
property,  (o)  Bat  it  appears  veiy  severe,  to  hold  a  party  not 
actuated  by  any  malicious  motive  responsible  for  the  independent 
acts  of  a  third  party  over  whom  he  has  no  control. 

In  case  for  an  illegal  distress  without  the  statutory  appraise- 
ment required,  it  was  intimated  that  the  measure  of  damage 
would  be  the  difference  between  the  fair  value  of  the  goods  and 
the  amount  of  rent  discharged  by  the  proceeds  of  the  sale ;  bat  the 
point  was  not  decided,  {p)  (1) 

We  have  already  had  occa^on  to  call  the  reader's  attention  to 
the  class  of  cases  growing  out  of  trespasses  to  real  estate  where 
personal  property  is  removed.  And  in  these  cases  a  marked 
effort  has  been  shown  to  award  remuneration  according  to 
[  537]  the  motives  which  actuated  the  defendant.  In  a  recent  case 
in  the  English  Exchequer,  (g)  the  circumstances  were  as 
follows  :  The  plaintiff  and  defendant  were  adjoining  proprieton 
in  a  coal  district.  The  defendant  had  worked  his  coal  mine  under 
the  plaintiff's  land,  to  an  extent  exceeding  a  rood,  unintentionally, 
as  is  to  be  inferred,  the  contrary  not  being  alleged,  abd  had 
brought  up  a  considerable  quantity  of  coi^.  Trespass  being 
brought,  the  defendant  supposed  the  role  of  damages  to  be  the 

(n)  Where  tretpan  vu  brought  for  wm  not  eatiUed  to  damages  alio  for  tlie 

breakiDg   and    entering  the   plamtJfTs  Talue  of  the  goods,  aa  ther  were  tkot 

dweUing-hoUM,  and  taking  awBV  certain  alleged  to  be  the  propertj  <tf  the  pUiO' 

goods,  not  alleging  them  to  be  the  plain-  tiff.    FrttoiMrd  v.  IiODg,  9  Mtt*.  A  W^, 

UfrB'(ple«  not  guilty  by  statute),  the  flflS. 

Judge  at  the  trial,  having  directed  the  (a)  Eeene  *.  Dilka.  4  Sxektfuar,  S8S. 

jury  to  find  a  verdiot  for  the   plaintiff,  (p)  Wilson  t.  Nightingale,    8    Q.   B., 

with  nominal  damages  for  the  trespen  101)4. 

to  the  bouee.  it  was  held,  on  motion  to  ig)  Martin  «.  Porter,  C  Mttt.  t  WA^ 

increaM  tba  damiigei,  that  the  plaintiff  SOS. 


(I)  This  mle  -was  laid  down  in  Enight  v.  Egerton.  12  E*g.  L.  A  E.,  6SS ;  9.  d,  T 
Exck.,  407,  Bat  If  books  or  papers,  indispenoble  to  the  biulneM  of  the  pl^tjff. 
tbongh  of  little  or  no  value  In  market,  are  malidoailj  or  waotonlj  taken,  it  i( 
proper  to  conalder  the  fhct  in  aggravation  of  damogea  Sherman  •.  Dutch,  IS  Ul., 
28S. 
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vslae  of  the  coal  in  the  bed,  or  its  market  value,  less  the  price  of 
getting  it  out,  and  paid  into  coart  the  onm  of  £133.  Bnt  Farke, 
B.,  who  tried  the  canse,  said  that  the  plaintiff  would  have  been 
entitled  in  an  action  of  trover  to  the  value  of  the  coal  as  a  chattel, 
either  at  the  pit's  month,  or  on  the  canal  bank,  if  the  plaintiff  had 
demanded  it  at  either  place,  and  the  defendant  had  converted  it^ 
withont  allowing  the  defendant  anything  for  having  worked  and 
brought  it  there ;  that  not  having  made  snch  a  demand,  and  this 
action  being  treepass,  he  was  entitled  to  the  valne  of  the  coal  as  a 
chattel  at  the  time  when  the  defendant  began  to  take  it  away, 
that  ie,  08  soon  ae  it  existed  as  a  chattel,  which  valne  wonld  be 
the  sale-price  at  the  pit's  mouth,  after  dedactjng  the  expenses  of 
carrying  the  coals  from  the  place  in  the  mine  where  they  were 
got  to  the  pit's  month.  And  the  jnry  adopting  the  above  prin- 
ciple, fixed  the  value  of  the  coal,  when  got,  at  £251  9«.  Gd.  Leave 
was  given  to  rednce  the  verdict  (if  the  court  should  be  of  opin- 
ion that  the  proper  measure  of  damages  was  the  valne  of  the  coal 
in  the  bed,  which  the  jury  estimated  at  £159)  to  £16,  that  being 
the  difference  between  thia  sum  and  the  amount,  £133,  p»d  in 
by  the  defendant.  But  the  rule  was  refused,  the  court  thus  affirm- 
ing the  principle  laid  down  at  the  trial.  Lord  Abinger  said,  "  It 
may  seem  a  hardship  that  the  plaintiff  ehould  make  this  extra 
profit  of  the  coal;  bnt8tilI,thernleoflawmn8tprevail."  Farke,B. 
said,  "I  am  not  sorry  this  rule  is  adopted;  it  will  tend  to  prevent 
trespasses  of  this  kmd,  which  are  generally  willful." 

And  the  doctrine  of  this  case  has  been  recently  recognized,(r) 
In  a  case  at  niei  prius,  where  a  similar  trespass  was  complained 
of,  Parke,  B;,  told  the  jury  that  if  there  was  fraud  or  negligence 
on  the  part  of  the  plaintiff^  they  might  give  as  damages  under 
one  of  the  counte,  which  was  in  trover,  the  value  of  the 
coals  at  the  time  they  first  became  chattels,  on  the  princi-  [538] 
pie  laid  down  in  Martin  v.  Porter.  But  if  they  thought 
that  the  defendant  was  not  gnilty  of  fraud  or  negligence,  but 
acted  fairly  and  honestly  in  the  full  belief  that  he  had  a  right  to 
do  what  he  did,  they  might  ^ve  the  fair  value  of  the  coals,  as  if 
the  coal  fields  had  been  purchased  from  the  plaintiff ;  which  latter 
estimate  was  adopted  by  the  jury.  (»)  The  principle  to  be 
extracted  from  these  cases  is,  that  in  trespass,  if  the  defendant  has 

(r)  Hoi^in  «.  PuweU,  S  Q,  S.  It.,  2Ta         (')  Wood  >.  Uorewood,  t  Q.  S.  R, 
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in  good  faith  mcreased  tlie  value  of  the  property,  the  phuntiff 
fihall  not  have  the  benefit  of  his  labor ;  acd  this  appeals  to  be  the 
role  in  thie  countiy.  So  in  Uune,  it  has  been  recently  h^d  in 
conform!^  to  theee  deciBioQB,  that  in  trespass  for  logs  cot  by  th« 
defendant  on  '4he  lands  of  the  plaintiff,  but  in  good  faith  and 
nnder  an  erroneous  confidence  in  his  title,  the  measure  of  dama- 
ges  was  not  the'yalne  of  the  logs  at  a  certain  landing-place  to 
whidi  they  had  been  hauled  by  the  defendant,  but  their  Taloe 
the  moment  they  vere  severed  from  the  freehold,  when,  for  the 
first  time,  they  became  a  chattel  so  that  trespass  would  lie  for 
them.  It  was  admitted  that  the  rule  in  trover  was  different; 
but  there  was  said  to  be  a  strong  equity  in  not  allowing  ^em- 
plary  damages  to  be  recovered  against  one  not  conscious  of  doing 
wrong  when  he  took  the  goods  of  another.  {() 

In  an  action  on  the  case  in  Massachasotts,  by  the  inhabitants 
of  Lowell  against  the  Boston  and  Lowell  Bailroad  CorporatioD,(u) 
it  was  shown,  that  the  defendants  cut  across  one  of  the  streets  in 
the  town  of  Lowell ;  and,  not  replacing  proper  barriers  placed 
there  by  the  town  and  removed  by  the  defendants,  two  persons 
fell  into  the  deep  cat  and  were  injured ;  that  the  town  was  sued 
on  its  liability  to  keep  the  highways  in  order,  and  was  obliged  to 
pay  a  large  sum  of  money,  double  damages,  counsel  fees,  &c. 
The  defendants  insisted  that  the  damages  claimed  were  too 
remote,  because  the  town,  according  to  the  Massachusetts  statute, 
was  only  liable  for  negligence  (on  which  subject  the  evidence 
seems  to  have  been  that  one  of  the  town's  selectmen  confided  in 
the  promise  of  the  defendant's  agent  to  keep  up  the  bar^ 
[  539  ]  riers) ;  and  that,  at  all  events,  the  K.  R.  Corporation  were  not 
liable  either  for  double  damages  or  the  costs  of  the  prior 
action  against  &e  town ;  and  so  the  court  held,  on  the  ground 
that  the  damages  were  doubled  by  reason  of  the  neglect  of  the 
town,  and  that  the  prior  suit  was  not  defeaded  at  the  request  of 
the  defendants  (the  H.  R.  Co.),  or  for  their  benefit. 

So  in  trespass  for  taking  c(»-u,  it  will  not  be  permitted  the 
plaintiff  to  show,  that  in  consequence  of  the  alleged  illegal  act 
he  was  obliged  to  work  as  a  day  laborer  to  obtain  the  means  to 
purchase  more  corn,  -"  Such  testimony,"  says  the  Supreme  Court 
of  Alabama,  "  would  tend  to  establish  a  criterion  of  damages  too 

(t)  CiuUDg  V.  LoDgTellow,  MMnt  Re-      leTere,  and  not  u  Implflog  TindietiTfl 

port;  ToL  36,  306.     Exemplary  U  hare,      damages. 

of   coune,  used   oa   syuonymoua    Titli  (u)  23  Fitlc,  S4. 
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remote  and  discomiectad  with  the  act  done,  and  would  suppose 
the  rule  to  fluctuate  with  the  poverty  of  the  plaintiff."  (v) 

We  come  now  to  consider  wrongs  done  to  the  person ;  and 
of  these  a  veiy  important  class  comprises  injoiies  to  character. 

lAhd,  and  Slander.  The  actions  for  libel  imd  dander  are 
abundandy  treated  in  the  works  devoted  to  those  particnlar  sub- 
jects. (10)  But  it  may  not  l)e  snperflaons  to  notice  some  of  the 
qoestioaa  that  most  frequently  present  .themselves  in  these  pro- 
ceedings with  regard  to  the  subject  of  relief.  A  very  important 
line  of  demarkation  exists  in  actaoas  of  slander,  between  Uiose 
defamatory  words  which  are  actionable  per  »e,  and  from  which 
damage  is  presumed  to  result,  and  those  where  to  sustain  a  suit 
special  damage  most  be  averred  and  proved.  As  for  instance 
damage  is  presumed  if  a  clergyman  is  charged  with  intemper- 
ance or  profligacy,  a  lawyer  witli  diahonesty,  a  merchant  with 
baulmptoy,  or  a  phyudan  with  ignorance,  while  on  the  other 
hand,  if  a  charge  of  want  of  chastity  is  nuide  against  a  female  no 
action  lies  unless  she  can  prove  special  damage,  {x)  But  in  this 
latter  case  slight  damages  have  been  held  sufficient,  and  the  loss 
of  marriage  ie  enough.(^)  Into  this  dbtincdonit  is  not  proper  more 
folly  here  to  Niter ;  but  it  is  well  to  remark  with  reference  to 
the  subject  of  this  treatise,  that  where  the  plaintiff  undertakes  to 
show  special  damage  by  the  loss  of  customers  in  trade,  he  ought 
to  Btate  in  his  declaration  the  names  of  such  customers,  {z)  and 
he  cannot  prove  that  any  persons  not  named  in  his  declara- 
tion left  off  dealing  with  him  in  consequence  of  the  words 
spoken,  (a)  (1) 

In  England,  in  case  for  words  not  actionable  j)er  ae  and  aver- 


fe)  Sim*  f.  Qlaiener,  14  Jffl.,  S9B. 

(w)  See  atKc,  M,  Ingmun  *.  Lawton,  8  (y)  Baker  «.   Uoo^,    6    Cm.',    8S1; 

Biiw.  N.  C,  aia,  for  what  was  wid  bjr  Lnmev  «.  Maton,  18  Tinu,  440. 

the  Enslieh  C  P.  as  to  danugea  In  an  (t)  Hartley  *.  Herring,  S  Tfam,  ISS. 

attioQ  for  libel  on  a  vaaaeL  (a)  Halkxik  «.  Milter,  3  Barb.,  GSa 


(t)  In  an  aation  for  dander  for  words  ipoken  of  the  plaintiff  in  Ui  trade  or  bnu- 
neee,  with  a  general  allegation  of  lou  of  buaineu,  it  ii  competent  for  the  plaintiff  to 
prove,  and  the  Jury  to  aasen,  daToageBfora  general  Ioh  or  decrease  of  trade,  although 
the  deelarsdon  allegee  Ion  of  particular  enstoinen  a*  ipeetal  damage,  which  is  not 
proved  Svans  v.  Harriee,  88  Sng.  L.  S  E.,  847.  See  alao  on  the  mie  of  damages 
for  deGuuAtion,  JPomll  on  tht  Practin  o/Seidenee,  22T. 
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liog  Special  damage,  **  not  gaUty "  puts  in  iwns  Bot  only  the 
speaking  of  the  vords  but  also  the  special  damage  Blleged.(^) 
[  540  ]  But  the  most  importaat  qaestioas  in  tlieee  actitMiB  relate 
to  the  admiwion  or  exclnsioii  of  evidence  with  reference  to 
the  midgatioD  or  ag^raratton  of  damages.  Ori^nally  in  slaader, 
nnder  the  pies  of  the  general  iaene  the  defendant  might  avail 
himself  of  atij  defease.  But  it  was  decided  in  England  at  an 
early  day,  (c)  that  if  the  defendant  intended  to  justify,  he  sboold 
plead  his  justification,  in  wder  that  the  plaintiff  might  know 
what  defense  he  was  to  meet.  In,  Nev  York  it  is  well  settled, 
that  if  the  defendant  jostify  he  admits  the  malice,  and  cannot 
resort  to  any  defense  baaed  upon  the  absence  of  malice.  So, 
mitigating  circomstances  which  have  a  tendency  to  prove  the  ' 
truth  of  the  chsi^,  cannot  be  given  in  evidence  nnder  the  gene- 
ral issne  in  diminution  of  damages  ;  but  any  circumstances  which 
disprove  malice  bnt  do  not  tend  to  prove  the  troth  of  the  chai^ge 
are  admissible,  {d)  (1) 

So  where  it  appears  that  the  defendant  was  drank  when  he 
nttered  the  words,  this  may  go  in  mitigation  o£  damages  as  teud- 

(*)  Wilbj  tr  EIrton,  8  Jfim.  0r.  A  8„  (J)  Gilnuin  •.  Lo»ett,  B   Wemd..  61a. 

142.  Am.  Lead.  Cues,  1»0,  tad  cmm  tfa«r« 

(e)  Underwa«d*.PaTki,S(rafV«,I30a      ooUected. 


(1)  lUinilfl.thmtbatit^^Dg  to  prove  Oie  truth  of  the  eIi«rga«umotb«ih«ira 
in  miUgatiDQ  of  damngvE,  it  held  to  be  abrogated  in  Neir  York  bj  the  Code  of  Pm- 
eedure.  Kaca  the  «iuiobii«nt  of  that  act,  the  defendant  maj  give  in  evidence  any 
olraqmitanoea  tending  to  dUprove  nmlioe,  although  they  tend  to  prove  the  charge. 
See  thiamle  luddovn,  and  the  hlstoiy  and  phUoaophj  of  the  former  rale  couadered 
at  maeh  length  in  Ba^  v.  Proner,  1  fern.  (_N.  7.),  S4T,  reverdng  S.  Q  21  Barb., 
ail.    To  the  laiae  effect  U  BrUbey  v.  8hav,  S  £em.,  ST. 

A  nmilar  relaZBtiDn  of  the  role  obtaint  aUo  in  aome  other  State*.  See  West  «. 
Walker,  S  Swan  (9Vnn.),  Z%;  Wagber  r.  Bolbruner,  S  GUHSfd.),  iW;  Cooke*. 
03rien,  S  Or.  0.  0.  R.,  IT.  Thus  in  Ohio,  in  an  action  fbr  worda  inipngnbg  the 
chastity  of  a  female,  defendant  may  prove  nnder  the  general  inne  and  in  mitiga- 
tion of  damages,  that  die  and  an  unnurried  man  had  formerly  lived  alone  together  in 
the  same  bonee ;  that  fiict  being  knovn  to  plaintiff  at  the  time  of  speaking  the 
words.     Reynold  t.  Tacker,  6  Ohia  St..  61fl. 

But  in  other  Statea.the  role  laid  down  in  the  text — that  nothing  which  tendato 
prove  the  tratfaof  the  charge  can  berecelvedic  mitigatioa, — is  rtill  adhered  toi  Dun- 
can ■.  Brown,  1*  B.  Monr.  [Kg.),  IBS ;  Darling  ir.  Banks,  H  JU..  4t ;  Abshlre  ». 
CIEne,  8  Ind,  IIS;  Steel  *.  Kemble,  fl  Pnn.  BL,  112.  And  see  Galloway  a  Poorl- 
ney,  10  .BicA.  (A  0.)  L.,  414 ;  Updegrove  *.  Zimmerman,  U  Pom,  Su,  619 ;  BeMley 
ti.  Melg^  IS  ill..  1S9. 
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ing  to  rebut  malice.  (1)  Bat  where  it  is  proved  that  he  repeated 
the  cbai^  both  when  dnmk  and  sober,  on  public  and  private 
occasions,  his  being  dmnk  at  the  partiouhu-  time  alleged  is  no 
reason  for  abating  the  damages.  («)  Nor  can  the  defendant  prove 
in  mitigation  of  damages,  irritating  language  addressed  to  him 
by  Hxe  father  of  the  plaintiff  immediately  previous  to  the  utter- 
ing of  the  Blanderons  words  to  another  person,  (f) 

In  actions  of  slander  and  libel,  it  has  been  much  diecnased 
how  fiir  the  fact  of  the  slander  or  libel  complained  of  being  a 
mere  repetition  or  republication  can  be  set  ap  oither  in  justifica- 
tion or  mitigation,  (g)  But  the  general  scope  of  this  work  only 
allows  me  here  to  refer  to  the  subject  It  is  well  settled,  that  if  a 
'  strict  justification  is  attempted  it  must  be  as  broad  ae  the  accusa- 
tion. 80,  it  is  necessary  to  justify  the  aggravating  portion  aa 
well   as  the  substantial   charge.  (A)     And   it  has  been  even 

(<]  HoveU  >.  Hovell,  10  IrtdeU  N.  C, 
(/)  Underbill  ».  Tsjlor,  2  Barb.  8.  C. 


(k)  Helllinm  «.  Blackwood,  SO  Laie  J. 

(I)  The  allcgaUon  of  maltee  in  speaUng  tlie  wordi,  ti  a  material  one  in  a  deolara- 
Uou  for  ilander.  And  when  the  plaintiff  haipnmii/(i«u  ntabliihed  that  allagation 
npon  Uie  trial,  the  defendaDtha*  Bright,  under  the  general  lime,  to  give  in  eTideDC* 
to  mitigate  tbe  damage^  matten  diipFovlng  or  tending  to  diipraTe  maliee ;  mch  aa 
inMnltj,  or  that  thevordi  irere  ipoken  in  a  niddcnheat  of  pawon,  or  upon  a  jnril- 
fisble  occauoD,  or  that  there  wa*  a  general  belief  on  the  part  of  the  pnbUe  of  the 
truth  of  the  matten  charged,  Ac  In  aniwer  to  neh  erldente  on  the  part  of  the  de- 
fendant, and  to  prevent  the  rednotion  of  damage*,  the  plaintiff  may  produce  evidoiee 
•howing  or  tending  to  (how  expreea  maliee.  Brovn  v.  Brooks,  8  Ind.,  CIS.  BQtd«- 
fendanteannot  prove  nnder  the  general  laeae,  the  truth  of  the  wordi  charged  in 
■»der  to  rebut  the  Inferenoe  of  malice.  Abshire  n  CUne,  tb.,  IIS.  But 
where  in  an  action  for  aUnder  defendant  under  tbe  general  denial  offered  to 
prove,  that  at  the  time  of  ipeaking  tbe  words  hb  mind  was  lo  boaottad  by  a  long 
conrw  of  diMipatloD  *ud  bis  character  k>  depraved,  that  no  one  who  knew  him 
would  pay  any  attention  to  what  he  might  utter,  or  give  any  oredenee  whatever  to 
any  dnnderoua  charge  he  might  nuke, — it  waa  held,  tbftt  the  evidenee  wat  admia- 
■Ible;  Mental  incompetency  Intentionally  and  knowingly  to  perform  an  act,  thoQgll 
prudneed  by  a  eonne  of  intemperance,  exempts  from  legal  reapontibiUty  for  «ueh  act 
Thii  rule  appllea  in  eaaei  of  alander.  Blander  mnit  be  malicious  An  idiot  or  Inn*- 
tic,  no  matter  Irom  what  oauM  he  beeame  to,  cannot  be  guilty  of  maliee.  Gate*  k 
Ueredith,  7  hid.,  440. 

Also  in  an  action  for  a  printed  libel,  it  ia  proper  to  admit  evidence  of  what  waa 
tald  by  the  defendant  In  directing  the  printing,  in  order  to  dicprove  actual  malic* 
in  tlic  pnblicaUon,  and  to  in£ueaoe  the  queitiou  of  damageh    The  tenui  and  cos^ 
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[541]  held  that  an  anBDceeBsfnl  plea  of  joBtification  was  a  good 
groand  for  mcreaaing  the  damages.  Bat  I  thmi  the  iudi- 
natioti  of  the  latter  cases  is  agaiost  this  idea";  vMch  in  tmth  leads 
to  an  effort  to  pnuiah  what  may  be  a  perfectly  innocent  act.  So, 
in  Indiana,  in  slander  for  peijmy,  if  the  defendant  plead  the 
truth  of  the  words  in  jnatificstion,  and  fail  to  prove  the  plea,  the 
filing  of  that  plea  is  not  an  aggravation ;  and  on  the  contrary,  if 
&om  the  evidence  it  appear  that  the  defendant,  though  be  cannot 
strictly  justify,  had  reason  to  brieve  from  the  plaintiff's  oondact 
that  the  charge  was  tme,  such  fact  may  go  to  the  jury  in  mitigsr 
tion  of  damages.  (^  (1) 

(0  Byrint  f.  UmtAm,  1  Blaelf..  81. 

tloDs  OD  which  the  J«(«Dd()it  reqnuUd  the  printing  ud  publication  to  be  done,  and 
on  whioh  ^«  wlbneM  mgrati  vt  do  It,  are  admlnible  in  eT]d«Me  ai  a  part  (rf  the 
rt*  ffttia  giTen  in  eridence  by  the  other  nde.  Such  eTidenee  i>  pertinrat  and 
material  in  nspact  to  the  motiva  of  the  dereodaat  in  procnriag  the  pnblloatiou  eam.- 
pUined  ot    Tajlor  •.  Cbiirch,  4  8eU.  {If.  T.),  461 

(1)  In  Indiana,  the  aame  evldenoe  i>  required  to  eatablieh  a  plea  of  jnrtUeaUan 
of  ilander  condidng  in  charging  plaintiff  vhh  a  erindnal  offcoM,  •*  woold  be 
neeeeaary  t«  ooDTlct  him  of  the  cAenae  Id  a  oriminal  proiecatlon,  Swails  s.  Batcher, 
%  Jnd.,  84 ;  Sbonlti  v.  Miller,  1  A.,  M4 ;  I'ndU  v.  Shankland,  lb..  92.  Bat  evideDce 
Inrafflelent  to  eat*blieh  the  plea  may  be  coneidered  in  mitigation  of  d<u)iagea.  Sfaonlti 
•■  HtUer,  1  Jnd.,  6*i ;  Landle  k  BhauklaDd,  A,  93.  And  a  piM  of  jnitifioation  in 
dander,  ttioagh  Dnnulaitied  by  proof,  dow  oot  aggtarate  the  damagoa,  Shank  *. 
Caae,l  /nd:,  170;  Itorirfiy  «  Stoat,  lb.,  872;  Sboalti  ■.  Miller,  lb.,  844;  SwaiUA 
BoUher,  8  A.,  84.  So  Is  the  rule  in  JllinoiB  (Sloan  «.  Petrie,  16 IIL,  iiS\  nnleM  the 
plea  ii  fietiUom.  ^Q«er  ¥.  M-Marten,  ^B  lb.,  40S.  It  ie  otherwiae  in  Alabama. 
Bobinson  v.  Dramnond,  S4  Ala.,  174.  And  in  New  York,  it  baa  been  held  that  a 
Joetifleation  in  elander  U  a  repeUtion  of  the  dander,  and  if  naproTed  ie  ground  for 
iDcreaiing  the  damagei.  But  if  put  in  upon  probable  oauM  to  beliere  It  trae,  de- 
fendant is  only  liable  for  the  JoetiGoaUoD  to  the  extent  of  «neh  additional  daioagea 
ai  plaintiff  actoaUy  nutans  by  t^e  repetition.  FulkerBaa*.Qeoi^e,  8  ^Motft(^.  K) 
J*r.  R..  TS.  Mere  mmore  and  general  reporta  are  not  admiadble,  even  in  mitigation. 
Dann  ».  Kennedy,  6  .Pb*t  (Jf.  K),  818. 

Aj  to  other  matter  oflfered  in  mitigation  of  damage*  tn  action*  for  de&mation,  tee 
the  following  oaae*.  In  an  action  for  ilander,  evldenee  of  the  general  bad  repntatlon 
of  plaintiff  at  the  time  of  tiie  allied  ilander  i*  admiimble  in  miration  of  daMiagaa. 
Such  evldenes  ia  admiaaible,  not  merely  with  a  viev  to  dlqtroTe  maUee,  bat  npoa 
the  broader  ground  that  a  peraoo  of  already  diqiataged  repntatioD  ia  not  entitled  ta 
the  same  meanre  of  damages  ai  one  with  an  nnblemiahed  &me.  Hie  endenee  Is 
admitted  to  ihow  the  raloe  of  the  thing  alleged  to  be  injured;  and  it  ia  thn«- 
fore  not  to  be  rettrioted  to  the  partioular  trait*  of  character  Involved  in  the  tlau- 
derone  Avorda.  Sayre  ■■  Bayre,  la  S.  Monr.,  iSS.  Bee  also,  Leonard  «.  Alien,  II 
CWA.  (ifau.),  241. 

In  an  action  of  ilaoder,  a  rtcantatien  of  the  ilanderou*  ciiarge  may  l>s  admiasUe 
la  evldeue^  in  mltigatioD  of  damage* ;  but  nieh  retraoUoa  mnet  be  in  pnblie,  or  in 
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So,  in  Tetmeaeee,  an  iavalid  and  uunfficieDt  plea  of  jnstifica- 
tiott  in  an  action  of  slander  npon  whicli  no  jadgment  could  have 
been  entered,  is  entitled  to  no  weight  in  aggravation  of  damages 
under  the  plea  of  not  gnitty.  (J)  No  damages  can  he  given  in 
elander  for  any  repetition  of  tiie  defamatory- words  subsequent  to 
the  commencement  of  the  suit.  (1)  Such  repetition  may  be  in 
some  cases  shown  in  order  to  prove  the  character  of  the  original 
transaction  and  the  motives  of  the  defendant,  but  not  with  a  view 
to  enhancing  the  damages  by  obtaining  any  relief  for  the  new 
injoiy.  (*) 

It  has  been  distinctly  declared  in  Louisiana,  that  no  proof  of 
damage  is  necessary  to  entitle  tiie  plaintiff  to  recover  in  actions 
of  libel,  and  that  the  pecuniary  damage  is  never  the  sole  rule  of 
asseeement.  {I) 

Slander  to  title.  It  is  also  necessary  to  notice  the  action  of 
slander  to  title  of  real  estate.  We  have  already  had  occasion  to 
speak  of  an  action  for  slander  of  a  vessel.  A  false  statement  made 
ntalicionely  with  reference  to  the  title  to  real  estate,  is  a  good 
cause  of  action ;  bat  the  malice  cannot  be  inferred  Irom  the  false-, 
hood :  in  order  to  recover  substantial  damages  they  must  be 
proved  to  have  resulted  from  the  false  statement ;  (m)  (2)  and  in 

ij)  Brsdeii«.W»lker,  SiriBRiih^^,S4.  (m)  Haltchy  v.  Soper,  S  Bing.  If.  C, 

ijc)  Vtanotni.hKmaXlT;6Ma».Aer.,      Sfl;  Brook  «.  ]Uv1,4£k!A.,  6BI;  PiU 

700 1  ScbooDorer  v.  Rowe^  7  Blaeif.,  SOX.      v.  DoDOTaa,  6  M.  ±  84.,  6SS. 
(I)  Daly  B.  Van   BenthnyMo,   S   La. 

.4>».  JI.,  S9. 


a  mode  Ut  qaalifj  tlie  Btandrr,  in  order  to  be  of  aoy  av^  Kent  (r.  Bonzey,  SB  Xt. 
430  ;  Darling  v.  Banki,  14  lU.,  46. 

8«e  alao,  the  Dake  of  Bmiuirick  r  HMmer,  14  Q.  B.,  1S6. 

In  an  acUon  for  a  lib«1,  «Tli]eDi:«  of  the  pMnniary  circumitancw  of  the  dafend- 
ant,  and  his  standing  In  community,  is  sdmisaible  aa  bearing  npon  the  extent  of  tka 
Injury,  if  lor  no  other  pnrposa    Levis  t.  Chapman,  19  Barb.^  (JV.  T.y  SGS. 

In  dander,  plaintiff  cannot  prove  the  speaking  drailar  vords  to  those  eharged,  on 
other  oocadoDB,  in  aggravation  of  damages ;  sneh  words  not  having  been  laid  in  the 
deelaration.     Vlnaent  >.  IHzon,  B  Itid.,  S10. 

(1)  Nor  for  an  unaathoriied  repetidon  by  the  wltnewea.  Olmsted  v.  Brown,  IS 
Barb.  (N.  T),  681. 

(2)  To  maintain  an  aotlon  for  slander  of  title  to  lands,  the  words  spoken  mnst  not 
only  be  falte,  but  they  moat  be  ottered  mslidoosly,  and  be  followed  ••  •  oatoral  sod 
legal  consequence,  by  a  pecnniary  damage  to  the  plaintiff,  which  mnst  be  spedally 
alleged  and  proved.  And  where  the  jdaintlff,  before  the  speaUng  of  the  worda,  had 
entered  Into  a  wiitten  contract  with  a  third  person,  for  the  sale  to  him  of  lb*  land* 
in  rehtlion  to  whlohtbe  words w««  spoken;  and  the  porohaeer  afterwards,  ineoDM' 
qnence  of  those  words,  having  become  ditaatiified  with  the  pnrelias«^  the  contract 
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this  action,  aa  in  othen  of  a  like  nature,  ezemplary  clanuLgea  ma; 

be  recovered  {n) 
[542]  Seduction.  We  torn  now  to  other  injoriefl  to  the  person. 
The  common-law  action  of  Cftae,  by  the  &ther  or  master, 
for  eedncing  a  dan^ter  or  female  servant,  is  one  of  a  peculiar 
character.  It  is  eminently  a  legal  fiction :  ^e  demand  is  based 
upon  the  mere  loss  of  service ;  but  the  damages  are  very  much  at 
large,  and  in  the  discretion  of  the  jnry..  And,  as  a  general  mle, 
exemplary  damages  may  always  be  given,  {o)  It  is  very  carious 
to  see  how  the  practice  of  giving  damages  beyond  the  mere  value 
of  die 'service;  has  grown  up.  As  late  as  tbe  latter  part  of  t^e 
last  centary,  in  a  case  tried  before  Mr.  Justice  CSiambre,  the 
action  being  bronght  by  the  father  for  the  seduction  of  his  natu- 
ral daughter,  the  judge  charged  the  jury  that  they  must  consider 
the  female  merely  in  the  character  of  a  servant,  and  award  the 
plaintiff  compensation  for  the  loss  of  service  only,  {p)  In  the 
year  1800,  Lord  Eldon,  then  chief  jnetice  of  the  Common  Pleas, 
in  an  action  tried  before  him,  told  the  jury  that  they  were  to 

■  look,  not  merely  to  the  loss  of  service,  but  to  the  wovndedfeelinga 
of  the  party.  (^)  In  1805,  Lord  EUenborongh,  in  a  case  before 
him,  told  the  juTy  that "  damages  might  be  given  for  the  loss 
which  the  father  sustained  by  being  deprived  of  the  society  and 
comfort  of  his  child,  and  by  the  disTwRor  which  he  receives."  (r) 
And  finally,  the  same  learned  judge  used  tbia  language  in  the 
King's  Bench,  on  a  motion  to  set  aside  an  inquisition  in  a  case  of 
seduction,  on  the  ground  of  excessive  damages.  He  said,  "  this 
proceeding  was  one  sm,  generis,  where  in  estimating  the  damages, 
the  parental  feelings  and  the  feelings  of  those  who  stood  in  fow 

parentis,  had  always  been  taken  into  consideration ;  and  although 
it  was  difBcult  to  conceive  on  what  legal  principles  the  damages 

(n)  EeDd«ll  n.  Stone,  i  Ban^.  8.  C,  (p)  B«l«fn'a  Kin  PriuB,  Eth  ed.,  10711. 

SB9.     llils  cue  was  reveraed  on  appeal,  (g)  S«a  note  to  Aadrtw*  «.  Aikey,  B 

!  fieW,  14,  but  on  another  point  Car.  *  P.,  7 ;  Sns.  0.  L.  R.,  >70, 

(o)  Ingenoll  c.  Jones,  S  Barb.  8.  0.  R.,  (r)  3ea  Mine  aoU. 
Wl;    Irvin   ■.   Dearman,   11  Sail,  28; 
EdmoDBon  •.  Madiell,  S  T.  R,  t, 

waa  at  hia  reqaait  canceled  by  the  plaintiff,  and  part  of  the  pnrehMe-monej  wliieh 
bad  been  pud  returned  to  him  (the  Iom  of  a  sale  to  that  peraon  being  the  only 
ipedal  damage  alleged),— it  vas  held  that  the  aetion  oould  not  be  maintained;  that 
Qie  damages  (tf  any)  luitatned  bj  the  pluatiff,  were  the  conaeijaeDGe  of  bia  om 
Tolnntwy  aot,  and  not  of  the  wordi  ipokeo  b<i'  the  defendant  Kendall  v.  Stone,  1 
£Wi  (JV.  Y.].  14. 
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could  be  extended  nltra  the  injury  arising  from  the  loss  of  eervice, 
yet  the  practice  vaa  now  iureterate,  and  ftonld  not  .be  elia- 
ken."(«)  (1)  "  Hie  action  for  aednction,"  eays  the  Supreme  Court  of 
New  York, "  is  peculiar,  and  would  seem  to  form  an  exception  to  the 
rule  that  actual  damages  only  can  be  recovered  when  the  action 
is  for  loss  of  service  consequential  on  a  direct  injury ;  but 
there  the  party  directly  injured  cannot  sastain  an  action,  [MS] 
and  the  rale  of  damages  has  always  been  considered  as 
founded  upon  special  reasons  only  applicable  to  it."  (i)  In  a  case 
brought  by  the  mother,  in  1837,  Hudal,  Chief  Justice  of  the 
English  Common  Fleas,  directed  the  jury  that  they  might  give 
damages  for  the  divtreaa  and  ansdety  of  ttie  phtintiff.  (u)  (2)  As 
to  the  right  of  recoveij,  however,  the  English  cases  adhere  to  the 
original  idea  on  whicli  the  action  is  founded.  So,  if  tbet«  is  no 
proof  of  loss  of  service  whatever,  there  can  be  no  relief.  («)  So, 
although  the  defendant  be  guilty  of  the  seduction,  but  ^le  jury 
are  of  opinion  that  the  child  is  not  his,  the  plaintiff  cannot  reco- 
ver, (w)  In  other  words,  without  some  damt^  to  the  plaintiff  or 
master,  occasioned  by  the  illness  of  tbe  female,  and  resulting  &om 
the  illicit  int«rcoarse,  the  plaintiff  is  without  relief. 

In  this  country,  however,  there  seems  to  be  an  inclination  to 
push  the  redreea  farther.  Thus,  in  Nortb  Carolina,  it  has  been 
held  that  an  action  on  a  case  for  seduction  might  be  maintained 
before  the  delivery,  and  it  was  said  that  the  law  would  be  the 
same  had  there  been  no  pregnancy.  («)  So,  the  English  rule 
requiring  proof  of  actual  service  has  been  relaxed ;  it  is  only 
necessary  to  show  that  the  parent  has  the  legal  right  to  command 
the  services  of  the  child,  (y)  (8)  and  very  slight  evidence  of  loea 

{()  Irving  ■.  DMTman,  U  Eaa,  S8.  fu)  Eager  k  Gr«eDir<K>d,  ]  Exth.,  SI. 

(1)  Whitney  «.  Hitchcock,  4  DtrL.  461.  (t)  Briggi  *.  Etkm,  B  Inidl,  1«.     See 

(u)  Andrews  v.  Aikey,  8  Car.  A  P.,  1.  kiw,  Havttt  «.  PriIIl^  11  Wmd,  79. 

(■)  Grinaell  «.  Wellii,  1  Jim.  tt  Or.,  *  (y)  Bartler  ■.  Siehtmayer,  <  CmMock, 

lOS).  8S,  where  the  eaxs  are  ooUeoted. 


(1)  See  Powell  on  the  PrsetieB  of  Efidenee,  118. 

(3)  The  injar;  to  pUintiff*!  feeltngi  need  not  be  laid  in  lbs  deelaratlon  w  Bpeaal 
d«nage&     PbUlipi  *.  Ho;le,  4  0i-ay  (Mat.)  BSB. 

(>)  Holvehall  *  Hillward,  1  Ktrti.  (y.  T.),  848.  Bat  where  the  female  eedneed 
wu  the  apprentice  of  defendant  and  bound  to  lire  with  him  nntil  ihe  waa  eighteen. 
And  the  lediiotion  oeenired  while  ahe  waa  tbua  in  &et  and  in  law  the  defendant's  eer- 
vant,  uid  the  plalnUfT,  her  &ther,  had  no  legal  right  to  her  Mrrieea, — HM,  tliat 
th*re  being  no  pretente  that  defendant  procnrad  the  daughter  to  enter  Into  hia  aei^ 
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of  eerrice  will  enfflce.  (z)  Bat  the  action  cannot  Iw  mamtained 
by  a  atep-fstiher.  (a)  (1)  It  ie  also  proper  to  bear  in  mind  in  relar 
tioQ  to  this  action,  that  criminal  connection  may  take  place  witfa- 
OQt  fiednction,  and  that  if  eednction  be  not  proved,  damages  for 
it  ahonld  not  be  given,  (b) 

Where  the  jnry  were  directed,  or  Bnppoeed  they  were  di- 
rected, that  damages  might  be  given  for  bringing  np  Uie  child, 
the  fhiit  of  the  illicit  connection,  the  Supreme  Conrt  of 
[544]  New  York  granted  a  new  trial,  on  the  ground  that  the 
pluntiff,  the  master,  was  under  "no  legal  obligation  to 
support  and  edacate  the  child ;  that  he  could  not  be  compelled  to 
appropriate  the  proceeds  of  the  verdict  to  that  purpose ;  and  that 
the  verdict  would  not  afford  the  defwdant  any  exemption  from 
his  liability  to  provide  for  the  child  when  called  on  int^e  regnlar 
course  of  the  law."  (Jl)  Hiis,  in  effect,  declares  tJiat  tlie  dami^ee 
are  to  be  measured  by  strict  legal  rules,  or  at  least  asBeits  the 
principle  I  have  above  stated,  that  even  in  cases  of  t^gravatioii, 
where  it  appears  that  the  jnry  did  not  intend  to  pve  vindictiT©, 
bat  only  compensatory  damages,  and  on  that  point  were  wrongly 
instmcted,  such  course  will  be  taken  as  to  restrict  the  compensa- 
tion within  legal  limits,  (c) 

So,  also,  it  is  well  settled  that  in  this  action  no  evidence  can 
be  ^ven  as  to  any  promise  of  marriage,  either  with  reference  to 
the  right  of  action  or  measure  of  damages ;  the  remedy  for  the 
breach  of  that  contract  belonging  to  the  female  in  her  own  name. 
Thus,  in  the  King's  Bench, Lord  EUenborongh  said,  ''The  dangh- 

(t)  TUIaplgna  >.  ahnler,  8  Btrobhart,  to  be  law  n>  ftr  u  It  •dmiUcd  th«  rig)it 

U2.  of  the  pMotlff  to  reiKiver.    See  also,  in 

(a)  Boberta  «.  Connelly,  14  Ala..  8B>.  Indiana,  Boyd  v.  Bird,  8  Bladcfori,  118. 
,    Lowth  *.  Dennirton,  %   II'aMi.474.    In  (A)  Hill  v.  WiUon,  8  ffoeifWd;  128. 

both  of  theea  e««e%  the  case  of  Sargent  (c)  Sargent*. ,tCa*.,  106.  See 

«. ,  S  Oom.,  100,  hai  been  denied  alio,  EdnooBon  v.  HacbeQ,  %T.  R.,*. 


Ticee  vith  a  view  to  her  Mdnetion,  the  aotlon  eoold  not  be  maiot^ned.  Dain  •.  Wf - 
eoff,  S  &U:  {S.  K),  191.  Otheririse,  There  in  meh  ease  the  btber  had  the  ri{^t  ta 
T«clahnthe  daogbter'i  Kiriew  from  the  defendant.  Bolton  «.  Miller,  6  7ik1,  Ml. 
Bat  an  action  eannot  be  nu^t^ned  bj  a  Mo<il<r  T^ere  the  dangfater  was,  at  the 
time  of  the  sednotion,  over  twenty-one,  and  residing  with  her  brother.  George  «. 
Van  Horn,  »  JarJ.  (S.  Y.\  6U. 

(1)  "Sat  by  the  personal  representaUves  of  a  deceased  father  or  master.  Oeorge  ■. 
Tan  Horn,  S  Barh.  {K.  Y.\  SS8. 

(S)  To  a  like  effeot  Is  Eayne  ■,  StoeUir,  S8  TU,  lOB. 
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ter  may  be  asked  whe&er  the  defendant  paid  hie  addressee  in  an 
honorable  wa; ;  fnrther  than  that  70a  can  on  no  acconnt  go."((Q 

So  in  New  York,  in  snch  a  case,  it  has  been  held  incorrect  to 
admit  this  description  of  evidence,  whether  the  jndge  inatmcts 
the  jniy  that  thej  may  give  damages  for  the  sednction,  and  also 
for  &e  breach  of  the  promise,  or  whether  he  admits  it  only  to 
prove  the  seduction,  bat  not  to  enhance  the  damages.  («)  Nor 
can  an  offer  to  many  the  female  be  given  in  evidence  to  mitigate 
the  damage.  (/) 

In  actjons  for  criminal  conversation,  it  has  been  held  that  the 
amomit  of  reparation  is  in  no  sense  to  be  meaanred  by  the  de- 
fendant's property ;  and  evidence  that  the  defendant  is  a  man  of 
large  fortmie  is  therefore  imtdmissible.  (1)  Bnt  this  is  not  so  in 
actions  for  breach  of  promise  of  marriage,  where  the  amount  of 
the  defendant's  property  is  material,  as  going  to  show  what 
shoold  have  been  the  station  of  the  plaintiff  in  society  if  [515] 
the  promise  had  not  been  broken,  (p) 

In  the  action  for  enticing  a  servant  &om  his  employment,  the 
same  effort  to  limit  the  relief  to  compensatory  damages  has  been 
exhibited.    In  an  early  case  it  was  said  that  the  general  mle  of 

(d)  Dodd  «.  Nanis,  8  Camp.,  filB,    S«e  v.  U'Even,  S  Dmia,  S6T,  ftnd  Weill  <r. 

alio,  TnUidgft  v.  Wade,  8  WiU,  1&  FwteeU,  8  Sorb.  8.  O.  JR.,  8U. 

(elFoster  •.  Soofteld,   1   /.  B.,  S9B.  if) ingtaiAl r.  Joom, 6  £mi. B.  O.S., 

Cisrk  V.  meb,  i  Weni,  iM.    Gillettt.  861. 

llMd,  7  }r«)ui,  1S8.    Sm  •Im  BrowoeU  (7)  Juae««.BeddI]igtoii,S  (7.  it  i>.S8>. 

(1)  Thtr*  &re,  howsTer,  Mrenl  AmerieSD  eua  vMch  hold  th«t  In  aotloiu  for 
uuult  and  battery,  alBoder,  malicioni  praseoution,  uid  mallciooa  tort>  generally, 
eTldence  of  defeodanfB  vealtb  nuj  be  given  to  aid  Id  determii^g  the  amunnt  of 
duugei.  Rlohuds  •.  Booth,  4  Wit.,  AT ;  Soire  «.  Hotei,  0  JiieA.  {S.  0.)  L.  4S3  ;  Bell 
«  Uorriwn,  Vt  Mitt.,  W.  Bat,  In  Alsbama  Each  ertdenee  luw  been  held  inadmlni- 
ble.  Ware  «.  Oartledge,  H  ^la.,  682.    AndeeelMD  «.  Wjeo^S&UfJV.  F.),  191.  » 

In  an  aeUoD  on  the  eaa«  for  the  aedaetlon  of  pUntiff'a  daughter,  It  U  eompetent 
for  the  [Jaintiff  to  give  in  eTidenoe,  on  the  queatioo  of  damagea,  the  eharaeter  of  hia 
ovn  bmily,  and,  alio,  the  peooiiiaiy  circoinataitcea  of  the  defendant  H'Anlay  e. 
Birkhead,  18/rad^((JV:  0.)L.,i9.  And  he  may  not  onl;  recover  the  dam^ea  he 
hai  luMained  by  the  aotoal  Iom  of  aenice,  and  Uie  payment  of  necaiaary  expenaea, 
bnt  the  jury  may  award  him  eompenaallon  for  tha  deetraetlon  of  Ua  domcatie  peae^ 
M  veil  aa  the  dtegraee  oaat  upon  hia  bmtly,  Eendrlck  n.  H'Crary,  11  Go.,  60S.  And, 
on  (ho  other  hand,  proof  of  oareleaa  Indifference  on  biB  part.  In  affording  opportunl- 
ttea  of  erfanlnal  interooniM  betvaen  hla  daughter  and  the  demandant,  may  be  admit- 
ted In  tnldgation  of  damage*  (Zerfing  v.  Honrer,  S  Orttnt  {I<Ma),  GM) ;  bat  not  a 
eeendtig  InwndbiHty  on  the  part  of  the  father  to  hla  danghl«r'(  diigraee  (Bolton  v, 
Hiller,  6  Ind.,  SSI) ;  nor  la  it  eompetent  for  the  defendant  to  show  that  the  daughter 
eooiented  wUUng^y  to  the  aednetion,  or  even  that  «hs  in  bet  eedneed  the  defendant, 
her  cooMDt  not  deprirlng  the  plaintiff  of  hia  right  of  action,  U'Aulay  *.  BiiUead, 
\tIniMt{N.  0.)L.,  as. 
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damages  is  die  value  of  the  serrant's  time,  dniiiig  the  p^od  he 
yfts  in  the  defendant's  employment ;  bat  that  in  cases  of  a^ra- 
ration,  the  jiir7  may  gire  ^e  whole  valae  of  the  aerrant.  (A) 
This,  however,  refers  rather  to  slaves  than  servants.  In  a  case  of 
this  kind  in  Illinois,  for  enticing  a  roistered  servant,  it  was  held 
that  the  plwntiff  was  entitled  to  recover  the  valne  of  the  services 
lost  ap  to  the  time  of  the  commencement  of  the  soit,  the  reasona- 
ble expenses  necessarily  incnrred  in  getting  the  servant  back 
again,  and  damages  for  the  loss  of  time,  troable  and  injary  sus- 
tained until  the  commencement  of  tlie'  snit ;  and  that  if  the  plain- 
tiff lost  the  eotire  service  in  consequence  of  the  defendant's  act, 
then  he  was  entitled  to  the  valne  of  the  term  of  service,  (t) 

In  an  action  on  the  case  for  enticing  the  plaintifif's  aervants, 
who  were  not  hired  by  the  plaintiff  for  a  limited  or  constant 
period,  bnt  worked  by  tiie  piece,  by  invitiog  them  to  dinner,  and 
inducing  them  to  sign  an  agreement  not  to  work  for  him ;  it  being 
proved  that  the  plaintiff,  a  piano-forte  maker,  realized  about  £800 
per  annum  by  the  sale  of  hia  instruments,  the  jury  found  a  verdict 
for  £1,600.  The  plaintiff  was  nearly,  if  not  absolutely  mined. 
On  a  motion  for  a  new  trial,  it  was  insisted  that,  as  the  men 
worked  by  the  piece,  each  of  tbem  was  justified  in  leaving  the 
plaintiff  when  he  had  completed  the  work  in  hand ;  and  that  in 
point  of  fact,  the  plaintiff  could  only  be  entitled  to  recover  dama- 
ges for  the  half-day  for  which  his  workmen  accepted  the  defend- 
ant's invitation,  l^e  court  refused  to  interfere  on  the  ground 
that  the  damages  were  excessive  ;  and  Kichardson,  J.,  said,  "  Hie 
maasore  of  damages  be  is  entitled  to  receive  from  the  defendant 
is  not  necessarily  to  be  confined  to  the  servants  be  might  have  in 
his  employ  at  the  time  they  were  so  enticed,  or  for  that  part  of 
.  the  day  on  which  they  absented  themselves  from  his  ser* 

[546]  vice,  bnt  he  is  entiUed  to  recover  damages  for  the  loss  he 
sustdned  by  their  leaving  him  at  that  critical  period."  {j) 

So,  again,  in  trespass  for  taking  the  plaintiff's  goods  in  execu- 
tion under  a  warrant  of  attorney  and  judgment,  which  were  after- 
wards set  aside  as  illegal,  it  has  been  recently  held  in  the  English  ' 
Queen's  Bench  that  the  plaintiff  cannot  claim  as  part  of  the  dam- 
age, his  costs  incurred  in  vacating  the  warrant  of  attorney  and 
judgment;  Lord  Denman  saying,  "The  phuntiff  might  have 
recovered  these  costs  in  a  proper  form  of  proceeding ;  but  he  can- 


!?,' 


(^-Qanta •.  Artor,  4  Moor*,  IX 
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not  Bae  the  defendant  for  a  trespaflB  per  qyod  lie  vas  pat  to  ezpeaee 
in  removing  the  cause  of  the  trespass.'*  (i) 

Hiere  is  a  class  of  cases  nearly  connected  with  these,  in  which 
I  do  not  fin<}  that  any  role  has  been  declared  distinctly ;  it  is 
where  the  parent  sues  for  personal  injury  to  the  child,  withont 
actual  malice  o;  other  aggravatiDg  drcomstances,  as  for  instance, 
an  action  against  a  railroad  or  steamboat,  for  collision  or  ezplo* 
Bioo.  Here  it  may,  perhaps,  be  said,  on  one  hand,  that  injury  to 
the  person  reeolting  &om  negligoioe,  is  a  good  groniid  to  infer 
malice ;  bnt,  on  the  other,  the  action  is  based  on  the  loss  of  sei^ 
vice  alone,  and  the  qnestion  is,  what  has  the  plaintiiF  lost  in  die 
services  of  the  servant  And  the  analogy  of  the  action  for  seduc- 
tion does  not  appear  to  hold  good ;  becaose  there  is  no  pretense 
of  inteotion  to  injure,  and  no  interest  oi  pubhc  morals  to  vindi- 
cate. The  question  is  embarrassing,  and  I  cannot  but  believe 
that  the  embarrasiment  resolta  irom  placing  the  claim  on  a  false 
basis,  i.  e,f  the  loss  of  service. 

Mitiffotion.  We  have  had  occasion,  in  regard  to  actions  on 
contract,  to  disciiss  the  sabject  of  recoapment  and  aet-off.  The 
doctrine  of  mitigatftm,  to  which  we  have  already  incidentally 
referred,  is  of  an  analogons  character  in  regard  to  actions  of  tort 
The  general  rule  is  that  any  thing  which  is  a  complete  answer  to 
the  action  most  be  pleaded  either  in  bar  or  in  justification;  bnt 
it  is  also  well  setUed  in  many  cases  that  matt^  which  go  to  the 
quantum  of  damages  merely,  to  palliate  the  character  of  the 
offense,  or  to  tniUffate  the  amount  which  the  jury  may  award, 
may  be  given  in  evidence  under  the  general  issue. 

One  of  the  simplest  forms  of  mitigatory  evidence  comes 
under  the  head  of  provocation.    "In  actions  for  personal  [5^T] 
wrongs  and  injuries,"  Bays  Iiord  Abinger,  (Q  at  nisi  prins, 
"  a  defendant  who  does  not  deny  that  the  verdict  must  pass 
against  him,  may  give  evidence  to  show  that  the  plaintiff  in  some 
degree  brought  the  thing  upon  himself." 

So  in  an  action  for  Ubel,  the  defendant  may  give  in  evidence 
other  libels  recently  published  before,  by  the  plaintiff  o£  the  de- 
fendant (m)  (1)    So  in  an  action  for  assault  and  battery,  a  libel 

(k)  HtAowRT  *.  Taraw,  S  Q.  B.  R.,  (m)  Tstti  •:  7rw«r,  1  Oar.  A  Payne, 

928.  80S. 

(Ij  Fiuer  >.  B«rkale;,T  Ow.  APafiu, 
681. 

(1)  In  ui  Mtion  of  dander  or  libel.  It  U  comptUnt  for  Um  defondant  to  diow,  la 
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pnblifihed  by  the  plaintiff  on  the  defendant,  may  be  given  in  evi- 
dence in  mitigation  of  damages,  even  though  it  be  at  the  time  the 
subject  of  a  croB»-sc1ion ;  bat  that  being  so,  the  defendant  on^t 
not  to  derive  much  advantage  from  it  in  mitigating  the  dama- 
gw-(«) 

Bo  in  an  action  of  orirranal  convenatum,  which  is  fonnded  <m 
die  lose  of  the  comfort,  fellowHfaip,  and  assistance  of  tbe  wife,  it  is 
competent  to  show,  in  mitigation  of  damages,  that  the  plwntiff 's 
wife  was  an  actreas ;  that  he  concealed  hie  marriage  &om  hie  wife's 
mother,  and  very  seldom  saw  his  wife,  bat  soflered  his  wife  to 
remain  living  with  her  mothM*  as  if  she  were  a  single  woman,  and 
allowed  her  to  continiie  her  theatrical  perfonnancee  in  her  mf^iHan 
name,  {o)  (9) 

As  to  mitigatitni  in  treepuB,  it  has  been  held  in  the  State  of 
Pennsylvania,  that  in  an  action  for  pulling  down  a  boilding, 
evidence  that  the  building  was  peaceably  taken  down,  and  its 
materials  preserved,  in  conformity  with  the  directions  at  the  oom- 
missioDere  of  the  township,  dnring  a  period  of  great  public  excite- 
ment and  disorder,  with  a  view  of  saving  the  net^b<»^ood  from 
threatened  violence,  is  admismble  in  mitigation  of  damages.  Bat 
in  such  action,  evidence  that  the  commlssionerB  had  by  law  the 
power  to  abate  and  remove  nuisances,  and  that  a  grand  jury,  after 
inatmctiona  by  a  competent  court,  presented  the  building  as  a 
public  nuiBance  and  recommended  its  abatement,  is  not  admissible 
in  mitigation  of  damages.  (^) 

Hie  general  rule  in  regard  to  personal  property  is  that 
[648]  its  return  is  no  bar  to  an  action,  but  is  admissible  in  miti- 
gation of  damages,  (s)    And  such  we  have  already  seen 

(n)  VTtMT¥.B«rlc«itj,'l  Car.  Ji  Payne,  (p)  Reed  «.  Ku,  8  WdiU  S  Strg^n9. 

6S1.  M Bae.  Abr.,  6S8;  Votborgh  •.W«leh. 

(o)  Calcnit  •.  Earl  of  Harborongb.  4  II  JL  A.  ITS;  QlbU*.  CbaM,  10  Mat*., 

Car.  S  Pay*.  iW.  ISO ;  Bammer  ■.  WiUej,  11  Wmd,  91. 


ndtlgatioa  of  damaget,  the  manner  of  langoaga  held  towarcU  Um  by  the  pUln- 
tiff,  prior  to  the  ttme  of  the  libel  for  Tblch  b«  U.ned.  Botelar  •.  Bell,  IJVX,  ISO, 
And  he  may  {WOTS  in  miUgatlon  of  dami^ei,  s  deelaration  of  plaintiff  that  he  vm 
not  iDjnred'  by  Uia  Tordi  complained  at  But  eridenoe  that  the  irltOMMa  who 
.  beard  the  vordi  uttered  ^d  not  believe  them,  le  not  admiaelbte.  BkbarOaon  e.  Bar- 
ker, 7 /nd,  GS7.    SeealBaanthieBulyect,Tnnierv.  FoxalI,a  Or.  0.  O.  B.,SU. 

(I)  A>  to  the  evidence  odmitaible  in  mltigatloD  in  an  Mtion  tor  enticing  away 
plMntira  wifc,  see  Bennett  >.  Bmith,  91  Jtw4.,  489. 
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to  be  die  law  in  regard  to  the  action  of  trover,  (r)  For  the 
same  reason  aa  in  that  action,  therefore,  if  the  property  has  been 
retomed  without  injnry  to  the  plaintiff  before  action  hronght,  he 
can  only  recover  nominal  damages ;  and  if  special  damage  inter- 
mediate the  treepasa  and  the  retnm  is  demanded,  it  wonld  seem 
that  it  should  be  specially  alleged,  (g)  So  in  Massachnaetts,  where 
the  plaintiff,  before  snit,  demanded  the  goods,  and  the  defendant 
promised  to  retnm  them,  bnt  they  were  attached  on  a  writ 
against  the  plaintiff  while  tlie  defendant  was  preparing  to  retnm 
them,  the  meaanre  of  damages  has  been  held  to  be  the  same  that 
it  wonld  have  been  if  the  defendant  had  returned  the  goods.  {£) 
So,  on  die  same  principle,  it  has  been  held  in  the  same  State, 
that  tbe  d^endant  may  prove  in  mitigation,  tiiat  the  goods  did 
not  belong  to  the  plaintiff,  and  that  they  have  gone  to  the  use  of 
the  true  owner.  («) 

I  think  that  the  principle  of  these  decisions  has  been  carried 
quite  far  enough.  It  is  of  importance  to  draw  the  line  between 
good  and  bad  tath ;  where  the  party  acta  with  pure  motives,  and 
endeavors  as  soon  as  possible  to  repair  his  mistake,  it  may  be  very 
proper  to  construe  his  conduct  favorably ;  but  it  will  not  do  to 
permit  acta  of  willful  or  wanton  trespaas  to  be  excused  by  the 
defense  of  outstanding  titles  in  third  persons.  It  would  lead 
directly  to  that  reckless  interference  with  the  property  of  others 
which  the  law  always  sedulously  seeks  to  prevent.  Iliifl  distinc- 
tion is  well  laid  down  in  a  case  in  New  Yoik,  where  it  was  held 
that  where  property  ^rtiously  taken  by  one  person  from  the  pos- 
session of  anotiier,  is  subsequently  levied  upon,  whilst  in  the  hands 
of  the  tort  feasor,  by  a  third  person,  under  a  warrant  of  dietress 
for  rent  due  by  the  owner,  such  last  taking  may  be  shown  in 
mitgation  of  damages  in  an  action  by  the  owner  against  the 
tort  feasor,  \f  the  latto'  UxA  tha  jm^terty  under  an 
honett  leUef  that  he  had  a  title  to  it,  and  not  for  the  pur-  [  649  ] 
pose  cf  aiiibj6<^ing  it  to  the  landlord  a  warrant.  («) 

j^d  BO  in  Pennsylvania,  it  has  been  held  that  a  sheriff  who 
has  wrongfully  levied  on  and  sold  the  goods  of  the  plaintiff,  will 
not  be  permitted  to  {pve  in  evidence,  in  mitigation  of  damages, 
that  he  has  volontarily  applied  part  of  tiie  proceeds  of  the  sale  to 

(r)  AnU.  SIB,  tuid  oum  tlur«  dUd.  (u)  Squire  •.  ^oUegbMh,  B  Pick.,  SSI ; 

(()  Hnon  «.  Raphael,  1  Biitg.  N.  C,  310.       City  of  Low«11 1.  Parker,  10  Mtt,  SOS. 
<()  Kaley  t.  Shed,  10  Mt.,  817.  (•)  Higgtne  ».  Whitnej.  U  Wimd.,  879 ; 

OdaV  J™«-,  «1  IF««t,  8H. 
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the  payment  of  a  debt  of  the  plaintiff,  the  court  saying,  '^  It  is  the 
naked  case  of  a  volnntaiy  payment  out  of  the  proceedfl  d  a 
debtor's  property  wrongfully  converted,  bnt  not  at  the  debtor's 
special  instance  and  request.  Ereiy  one  haa  a  rifj^t  to  adjust  Ins 
own  liabilities,  and  no  one  has  a  right  to  make  another  his  debtor 
by  interference  with  his  affairs."  (w) 

Where  the  goods  taken  are  inclosed  in  boxes,  the  mere  open- 
icg  of  the  boxes  enbeeqaently  by  the  owner,  to  enable  a  witnees 
to  appraise  the  valne  of  the  goods,  is  not  snch  a  resumption  of  the 
property  as  will  justify  a  mitigation  of  damages.  (2) 

The  character  of  the  property  may  be  such  that  the  law  will 
not  give  it  any  protection  at  all,  or  at  best  a  partial  one.  In  an 
action  of  tre^ass  for  catting  and  destroying  a  picture,  it  appeared 
that  it  was  a  valuable  painting,  bnt  it  also  appeared  that  it  waa 
a  gross  libel  on  the  defendant's  sister ;  and  Lord  Ellenborongh 
told  the  jury  that  they  must  only  award  the  value  of  the  canvas 
and  paint  which  formed  its  component  parts,  iy) 

60,  where  trespass  wae  brought  against  officers  of  the  customs 
for  taking  a  port-folio  and  drawings,  it  has  been  held  by  the 
Bong's  Bench,  that  the  d^endant  may  jofitiiy  by  showing  that  the 
port-folio  contained  drawings  liable  to  seizure  for  non-payment  of 
duty,  which  the  plaintiff  was  in  the  act  of  carrying  ashore  out  of 
a  foreign  packet.  The  jury  fonnd  one  &rtlung  damages.  On 
,  this  the  plaintifb  were  nonsuited,  and  the  court  refused  liberty 
to  enter  a  verdict  for  the  amount  found,  (z) 

MaUoioua  ^»v«e€ution.    We  have  already  partially  discuwed 

the  action  for  malicious  prosecnriou.  (o)  (1)    Where  partners  sne 

for  torts  conunitted  on  them  as  a  firm,  aa  in  cases  c^  libel 

[550]  or  malicious  prosecittion,  it  is  well  settled  that  no  damages 

can  be  given  for  any  injory  to  the  private  feelings  of  tiie 

(w)  HcMicluel   v.    Huon,   IS  Pmn.  SIO.    See,  kUo,  Daru  v.  Neat,  S  Car.  A 

Btaia  R..  114,  and  DalUm  *.  FltUm,  6  P.,  187. 

W.  i  8.,  S33.  U)  De  Oondooia  k  Lewia,  10  AdaL  ± 

U)  CoDiuth  v.  Hftle,  as  WmeL,  4SS.  EuU,  117. 

(y)  "Da  Bort  *.   BeraBford,  %  Camp.,  (a)  AnU,  97,  9B. 

(1)  In  an  »«tioii  agaiurt  aererBl  def«nd>nU  for  malicious  proaeeatlou,  the  jntj 
csimot,  upon  the  qneriion  of  malloe,  and  in  determining  the  anonat  of  damage^  take 
into  consideration  faotl  establishing  againat  some  of  the  defendant!  a  ease  of  &!■« 
imprisonment.  That  eonititntea  a  distinct  oanse  of  action  for  which  those  defendants 
may  be  rendered  liable  Id  another  salt.  Carpenter  v.  Sheldon,  S  Sanif.  (N,  Z)  77. 
Bee  also  on  the  evldenoa  admiiuble  in  an  action  for  msliciout  proseentlon.  Bacon  *. 
Towne,  i  Oiuh.  (JTom.)  211. 
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plsinti^.  The  act  complained  of  must  affect  tlie  joint  bnainees 
or  trade  of  the  copartnership.  (&)  And  in  Alabama,  it  haa  been 
detuded  that  in  an  action  for  WTongfhll^  and  Texationslj  sviing  oat 
'an  attachment  auxiliary  to  the  mais  enit^  to  enable  the  pliuntiff 
to  obtain  a  lien  on  property  for  the  aatiefaction  of  whatever  judg- 
ment he  might  recover,  the  costs  incurred  in  defending  the 
original  suit  conetitute  no  part  of  the  plaintiff's  damagea ;  (c)  but 
the  couoeel  fees  in  the  suit  may  be  proven  and  considered  by  the 
jury.  (<Q  And  in  this  action,  evidence  of  the  plaintiff's  profits, 
alleged  to  be  lost  by  injury  to  hie  credit,  has  been  admitted,  not 
as  a  measore  of  damages  but  as  an  ingredient  in  the  cause,  or  to 
guide  the  discretion  of  the  jury,  (e) 

In  the  same  Btate,  on  the  issuing  of  an  attachment,  the  plain- 
tiff gives  bond  to  pay  the  defendant  "  sach  damages  as  he  may 
sustain  by  the  vrongfnl  or  vexations  suing  out  of  the  attachment." 
On  these  bonds  it  baa  been  held  that  if  the  attachment  be  wrong- 
fully sned  ont,  only  the  actual  damage  can  be  recovered ;  but  if 
both  wrongfully  and  maliciously,  then  the  party  may  have  vindic- 
tive damages.  {/)(X) 

It  has  been  held  in  New  York  that  the  jury  in  tbiaaction  can- 
not, upon  the  question  of  malice  and  in  determining  the  amount 
of  damages,  take  into  consideration  facts  which  establisb  agtunst 
some  of  the  defendants  a  case  of  false  imprisonment,  as  sach  facts 
constitute  a  distinct  cause  of  action,  for  which  those  defendants 
may  be  rendered  liable  in  another  suit  (g) 

Akin  to  malicious  prosecutions,  though  not  identical  with 
them,  are  unauthorized  suits  bronght  in  the  name  of  a  party  with- 
out his  direction  or  consent.  The  action  is  in  this  case  a  ground- 
less proceeding,  irrespective  of  any  merits  it  might  have  bad  if 
legitimately  brought    The  person  so  acting  withoat  authority,  is 


-jaofthiaiubjeatbytheSDpretnaC^QTt  \e)  Donnellv.  Jones,  11  ^ia,  68S. 

of  Alabama,   in   DonneU    v.  Jones,   13  (/)  Sbarp«  «.  Hunter,  18  Ala.,  7fl6. 

Alaba.,  If.  &,  400,  DOS.     Bee  thii  lut  Q)  Carpenter  v.  Sheldon,  fi  Sand.  B. 

cue  Bgain,  IT  Ala.,  S8S.  (7.  A,  17. 


(1)  In  »ii  aetdon  upon  an  attaehment  bond,  natoral  and  proziniate  damaget  only 
an  recoTerad.  Bnt  if  the  atteehment  I«  malicioutly  med  out,  then  damage*  tor 
iqinriM  to  credit  and  bnrineaa.  The  State  *.  Thomaa,  19  Jfo.,  flit.  See  alio,  Forert 
f.  CoUier,  SO  ^la.,  IIS ;  Spivey  «.  HeOehee,  SI  Attk,  411 ;  Hti;  «,  QreeQwood,  A., 
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liable  to  make  good  the  damage  Buetained ;  (1)  and  it  htm  been 
Bud  tbat  thongh  the  person  in  whoee  name  it  is  bronght  would 
bare  had  fr  right  to  mftinfAJn  it,  this  circmnstance  will  affon^ 
no  reaBon  for  reducing  the  damages.  (A) 

"We  torn  now  to  other  trespasses.  It  appears  that  at  common 
law,  and  indepeudendj  of  statutory  provifiion,  the  death,  of  a 
human  being  is  not  the  ground  of  an  action  for  damages.  In  a 
.  case  where  a  plaintiff  brought  an  action  agunst  the  prop- 
[651]  rietors  of  a  stage-coach  for  negligent  driving,  bj  which  his 
wife  was  killed,  Ldrd  Ellenborough  aaid  that,  "  in  a  civil 
court,  the  death  of  a  human  being  cannot  be  complained  of  as  an 
injuTf.''  (»)  And  eo  it  has  been  held  in  Massachusetts,  in  a  case 
where  a  widow  sued  a  rulroad  company  for  n^ligence,  by  which 
her  husband  had  been  killed.  {J) 

In  New  York,  in  an  action  on  the  case  (i)  for  negligently  ran- 
ning  over  and  killing  the  plaintiff's  son,  a  lad  of  ten  years  of  age, 
the  judge  charged  that  tlie  plaintiff  was  entitled  to  recover  such 
sum  by  way  of  damages  as  they  should  be  of  opinion  the  services 
of  the  child  would  have  been  worth  until  he  became  twenty-one 
years  of  age.  The  case  was  carried  up,  but  no  qneetion  seems  to 
have  been  distinctly  made  as  to  the  correctness  of  this  direction. 
And  in  a  subseqaent  case  in  the  same  State,  where  the  plmntiff^s 
infant  child  died  within  an  hour  and  a  half  after  the  injury,  Bron- 
Bon,  J.,  delivering  the  opinion  of  the  Coart  of  Appeals,  said,  "  I 
have  a  strong  impression  that  the  father  could  recover  nothing  on 
account  of  the  injury  to  the  child  beyond  the  physician's  bill  and 
funeral  expenses ;"  but  the  point  was  not  decided.  (2) 

The  remissneaB  of  the  common  law  in  this  req>ect  has  been 
cored  by  various  statutes.  In  England,  the  9  and  10  Yict.,  c.  93, 
provides  that  whenever  the  death  of  a  person  shall  be  caused  by 
a  wrongful  act,  and  which  would,  if  death  had  not  ensued,  have 

(h)  FoEter  ».  Dove,  81  Maine,  443.  tk)  Ford*.  Hooroe,  30  Wtnd.,  HO. 

ii\  Baker  n  BoltOD,  1  Camp.,  i9t.  (OP*A  v.  Mtjorof  K.T.,sa>nu(oci^ 

(A  Care;  and  wife  *.  Berkshire  R.  R.  469. 
Co.,  1  Outhing,  416. 


(1)  Thegiat  of  Uia  action  Is  not  maUae,  but  the  vantof  aQthority.  But  eridenoe 
of  ezpro*  mallee  on  the  part  of  the  defendant  tovardi  the  plaintiff,  althongh  not 
necenary,  is  still  competentL  If  the  plaintiff  in  such  aetlon  diMlaim*  tmy  ^Kolal 
damages  for  Injary  to  hia  character,  the  defendant  cannot  attack  auch  character, 
either  to  rebut  the  eridence  of  nulioe  or  In  mitigation  of  dauagaa.  Bmith  v.  Eynd- 
man,  10  Ciuh.  (Mast.)  D64. 
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entitled  the  party  injured  to  maintain  an  action,  the  party  offend- 
ing shall  be  liable  •  notwithstanding  the  death.  (1)  So,  in  Mossa- 
chnsettfl,  (m)  if  the  life  of  any  paaseoger  is  lost  by  the  negligence, 
&c.,  of  the  proprietors  of  a  railroad,  &c.,  or  of  Uieir  servants,  the 
proprietors  shall  be  liable  to  a  fine  not  exceeding  five  thousand 
dollars  nor  lees  than  five  hundred  dollars,  to  be  recovered  by 
indictment  for  the  benefit  of  the  vridow  and  heirs. 

And  in  New  York  a  statnte  (»)  provides,  that  whenever  the 
death  of  any  person  shall  be  caused  by  any  wrongful  act  or  neg- 
lect, the  party  who  would  have  been  liable  if  death  had  not 
ensaed,  shall  be  bable   to   an   action  for    damages,  notwith- 

(«)  Stal  of  1S40,  c  so.  (n)  FuMd  ISth  T>«c  1847.     I^wi  of  1847,  o.  4S0. 


(1)  By  the  provLiiotM  of  an  »at  pMwd  in  1849,  tba  dami^M  racavanble  under 
the  act  of  lS4t,  In  Sew  York,  ounot  ez«ead  the  nun  of  (S.Ooa  In  Quia  «.  Uoore, 
10  .V.  r.{\RP.  Smith),  433,  the  pnrpoM  of  the  itAtate  is  Uini  explained  by  tha 
Court  of  Appeal! ; 

Tha  theory  of  tha  itatste  ii  that  tha  next  of  Un  have  a  pecnniaty  Interetf  in  the 
Ufa  of  the  panon  killed,  and  the  valae  of  this  intorast  is  the  amonnt  for  whieb  the 
Joiy  are  to  give  their  rerdict  Nuther  the  peraonal  vrong  or  outrage  (o  tha  daea- 
dent,  nor  the  p^n  and  suffering  he  may  hare  endured,  are  to  be  taken  into  acoonnt. 

But  the  Jury  are  not  oouflned  to  tha  actnal  peenniary  lorn.  They  may  give 
damagM  fbr  pr<i^>MtiTa  loaao.  Oldfield  *.  The  New  ToA  A  Harlem  R.  R.  Co.,  S  X. 
D.  BauiKi  a  P.  R„  101. 

In  an  action  for  the  loat  of  urvloaaof  tha  plaintiCF*  ton,  eanaed by  an  tnjniy  received 
through  the  negUgenee  of  the  defendant's  servant,  the  plaintiff  la  eonfinad  to  loM  of 
■ervine  before  suit  brooght,  together  vlth  reasonable  eompensation  for  the  eipeoses 
ineorred  and  eare  beatowed  by  himself  and  servants  during  the  ilhien  of  Uie  child ; 
and  eannot  T«eover  for  the  pn>q>eetiTe  loss  daring  tha  mlnprity,  nnleas  he  baa  de- 
clared q»eaially  therefor.  Hie  rule  variea  ftom  that  vhich  appUes  where  the  suit 
b  brought  by  Uia  child  hlmselt  Injury  to  the  parson  U  there  the  grmniaitn  of  the 
aalJon.  When  the  parent  luei,  it  is  the  cause'  only  of  the  loss,  and  tha  loes  of  ser- 
vice formathe  gtat  of  the  action.  To  allow  to  him  a  recovery  for  prospective  loea 
not  alleged,  would  vtolata  the  rule  that  a  party  oould  only  recover  fetmdum  alUgala. 
GiUigan  v.  Tha  New  Tork  i  Harlem  Railroad  Company,  1  B.  J>.  Bmittf*  0.  P.  B.. 
46t.  Other  ease*  under  the  two  acta  ar«,  Lueaa  v.  The  ITew  Tork  Cenlnl  IMlroad 
Ca,  11  Bar*.,  US;  Baker  •.  Bailey,  IB  A,  S4;  Salford*.  Draw,  >  Dtia;  6ST,  640; 
Lynch  *.  Davis,  13  Beit.  Pr.  R.,  B23.  See  also,  on  the  Kme  snbject,  James  «,  Christy, 

IS  Jfo.,  lea. 

In  England  H  Is  held  that  in  an  aotiou  by  tha  personal  repreaentative  of  a  deceased 
parson  to  recover  damagea  for  his  death,  nnder  9  and  10  Tiet.,  e.  98,  tb«  Jury,  In 
sen  wining  the  damagett  are  CMifioed  to  Injailee  of  whlA  a  peonniary  eaUmat«  can  b« 
made,  and  cannot  take  Into  their  conaideraUon  the  mental  suffering  ooeadoned  to 
the  BUTvivon  by  his  death.  Blake  k  Tha  Midland  Bulway  Ca,  10  Huff.  L.AB., 
487.    a  C,  18  Q.  S.,  88. 


Digitized  .yCOOgle 


664  TRESPASS    TO    PKB30S    OB    FBOPBETT.    [CSAF.  XZIL 

[5$2]  standing  the  death  of  the  party  injured,  and  altfioagii  th« 
aet  be  felouioua.  This  statote  is  taken  from  liie  Engliah 
etatcte  (o)  above  (Uted,  commonlj  known  aa  Lord  Campb^'e  act ; 
and  the  second  section  providee  that  the  aetiiMi  is  to  be  bronght 
hj  the  penonal  repreeentattTee  of  the  deceased,  and  "  that  in 
every  snch  action  the  jtuy  may  give  ench  damages  as  Uiey  shall 
deem  fair  and  just  with  reference  to  the  pecnniaiy  injury  resolt- 
ii)g  from  snch  dea^  to  the  wife  and  next  of  kin  of  sndi  deceased 
person.'*  I  suppose  that  nnder  this  act  the  jnry  are  not  intended 
to  give  vindictive  or  exemplary  damages.  But  the  laugo^e 
leaves  the  subject  largely  in  their  power.  (j>) 

In  England  it  has  been  held,  that  the  rule  of  the  common  law 
is  applicable  to  this  statute ;  that  the  action  is  to  be  treated  as  if 
the  injured  party  had  broaght  it;  (1)  and  that  if  his  negligence 
contributed  to  the  disaster,  tiie  plaintiff  cannot  recover,  (g)  Such, 
too,  is  the  doctrine  in  this  country.  80  in  New  York,  where  a 
lunatic  in  charge  of  Ms  father  was  killed  by  being  run  over  by  a 
railway  car ;  but  it  appeared  tliat  his  death  was  owing  not  to  the 
n^ligence  of  the  railway  company  or  its  agents,  bat  to  the  care- 
leseneas  of  the  father  of  the  lunatic, — it  was  held  that  no  recovery 
could  be  had.  (r) 

In  regard  to  personal  treepasaea  generally,  they  are  so  fre- 
quently accompanied  by  circumatances  of  aggravation  that  the 
question  of  strict  compensation  is  rarely  raised.  But  even  in 
this  claSB  of  cases  we  find  the  same  effort  to  restrict  the  relief 
within  legal  limits. 

So  in  New  York,  it  has  been  held  that  evidence  of  the  valne 
of  the  services  of  an  attorney,  in  getting  rid  of  an  illegal  arrest, 
is  not  admissible  in  an  action  of  taiae  imprisonment  brou^t  for 
such  arrest,  where  such  expenses  are  not  specially  laid  in  the  de- 
claration ;  expenses  thus  incurred  not  being  the  legal  and  natural 

(0)  »  *  10  Vict,  e«p.  ■!.  (?)  Taeker  ».  Cauiplln,  i  Car.  i  itr« 

(0)  See  Smith,  adniV,  v.  London  A  V.      1M. 
W.  K.  Co.,  Codt  Seporler  for  Sept 
St,  in  £ugli«h  Exchequer. 


(1)  Under  the  HuvehoMtU  (Utato  (1842,  chap.  Bl,  g  1),  no  mcOm  Iim  Th«re  ' 
the  death  enmed  iDitkntaneooaly  span  the  Iqjur;.  'Hiu  doctrine  ii  jjaced  upon  tb« 
groDod  that  in  Miah  a  caie  no  right  of  action  -ever  acorned  Lo  the  deceuftd,  and  none 
coneeqnently  eoold  (arviTe  to  hU  repreaentativn.  Kearney  v.  The  Boaton  A  Wor- 
«erter  Bailroad  Co.,  9  CWA.,  lOa 


Digitized  .yCOOgle 


CHAP.  TYTT,]  EXUASD    BT    UAGIBIXAIK  £85 

coiiBeqiiienc«B  of  the  act  complained  of.  {rr)  (1)  Juxd  an  action  of 
treepaae  being  brought  for  falee  imprisonment,  and  a  plea  that  the 
det^dant  had  committed  a  felony  being  put  in,  it  waa  held  not 
to  be  a  misdirection,  that  the  jodge  told  the  jniy  that  the  putting 
'  of  each  a  plea  cu  ^e  record  was  a  pereiating  in  the  charge,  con- 
tained in  it,  and  was  to  he  taken  into  account  by  tibem  in  estimat- 
ing the  damages,  (s) 

In  an  action  of  false  impriBonment,  the  defendant  had  given 
the  plaintiff  into  custody  on  a  charge  of  felony.  The  magistrate 
heard  the  charge,  and  remanded  the  prisoner.  It  snbse- 
qTtently  appearing  that  the  charge  had  been  made  nnder  a  [553] 
mistake,  the  plaintiff  was  released.  The  declaratitm  charged 
the  first  arrest  and  the  remand  as  distinct  acts  of  trespass,  and 
damages  were  given  for  both,  although  the  latter  vas  the  act  of 
the  ma^strate,  on  the  ground  that  the  wrong-doer  was  responsible 
for  it  as  the  conseqaence  of  his  wrongM  act ;  hnt  it  was  held 
erroneous,  and  a  new  trial  was  granted,  on  the  gronnd  that  the 
defendant  was  not  responsible  for  the  act  of  the  magistrate.  (Q 

Where  the  butler  of  a  Lond<m  club  brought  bis  action 
■gainst  an  architect,  employed  to  do  repairs  on  the  club-house, 
and  his  agents,  wd  averred  that  they  pat  in  gas  so  negligently 
that  it  exploded,  and  crippled  the  plaintiff  for  life,  and  he  was 
discharge  for  incapacity  to  do  tiie  dnties  of  his  place,  it  was 
inusted  for  the  plahatiff  that  the  measure  of  damages  was  the 
amount  of  money  which  would  be  reqnired  to  purchase  an  annuity 
for  the  plaintiff  adequate  to  the  sum  which  he  was  receiving 


frr)8 


rr)  Stnng  *.  WUt^ead,  12  Wtnd.  64.         (Q  Lock  *.  AAton,  IS  Q.  B.  R.,  Vtl. 
,f)  Wkrwink  *.  Foulka^  la  M—.  ± 

wdt.,  sm. 


(1)  It  bu  latalj  bMB  lidd,  howcvn',  m  ISvw  Tnk,  Ihrt  in  Mi  ution  lor  Uu 
Impriaoament  pUntiffmay  Taoover  duugM  for  tbe  tlina  ^Mat,  Mid  ibr  the  exp«iii«* 
Incnired,  la  proearlng  Ma  diKharge  upon  hkbeai  eorpoB,  vhera  tha  aj^lcstion  for 
the  dLaeharga  vas  nut  palpably  UDneonaary.  It  doea  not  appear,  tram  tha  opinion, 
that  these  damagaa  were  ipe-ually  alleged.  Bljthe  *.  Tomptina,  3  Af^eM  Pr,  K, 
4eg.  So,  where  the  plaintKT,  who  had  been  committed  to  jail  for  manalanghter,  bf 
ajioToner'a  warrant,  waa  afterwardi  adndtted  to  b«il,  and  snbaeqnatly  got  the  inqni- 
Atiaa  ander  which  be  had  been  oommitted  qnaabed,  it  waa  held.  In  an  action  against 
the  ooroner  for  lalie  impriaoament,  atlegiog  aa  qwdal  damage,  liiat  he  had  been 
obliged  to  pay  money  in  prooniing  Ma  diachatge  Ihim  onttodj,  that  be  waa  sndtlad 
to  recover  the  ootta  of  quaahlng  the  Inqniratlon.  Fuzhall  t.  Bamett,  S9  Eng.  L.  A 
£.17fc 
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from  the  clab ;  bnt  Lord  Abinger  ruled  otherwiBe ;  and  tfter 
commenting  on  the  fact  that  neither  puly  wu  in  actual  Guilt, 
said,  "  If  it  be  asked  that  the  jaiy  are  to  give  damages  equal  to 
an  aimm^,  it  may  bo  demanded,  what  right  has  the  plaifttifT  to 
calcalate  that  he  woold  hare  cootinaed  in  office  to  the  end  of  his' 
life.  I  think  it  would  be  absord  to  make  the  value  of  the  aonoitT' 
the  measure  of  damages."  (u) 

We  have  already^  diacnased  the  qaeetitm,  whether  evot  in 
actions  on  the  case  for  negligence,  counsel  fees  can  be  estimated 
in  the  damages,  (v) 

In  treepaes  for  assault  on  the  child  or  serrant  of  pl^tiff,  &a 
ground  <£  action  being  the  loss  of  service,  the  measure  of  damai- 
ges  IB  the  actual  loss  which  the  plaintiff  has  sustained,  and  if  ill- 
ness follows,  the  expenses  attending  snch  illness ;  bat  exemplary 
damages  cannot  be  recovered.  These  htst  are  only  given  to  the 
injured  child  or  servant,  if  he  brings  his  action  in  his  own 
name,  (u)  lliis  has  been  recently  so  held  in  New  York, 
[554]  in  r^ard  to  an  assault,  and  on  technical  reasoning  appears 
just ;  bnt  if  this  doctrine  be  applied  to  cases  of  sedcction, 
the  remedy  for  that  ontraga,  ab«ady  bat  too  imperfect,  will  be 
deprived  of  the  only  efficiency  it  posseasea.  Nor  is  it  improper 
in  tliis  connection  to  call  attention  again  to  the  great  ineongrnity 
and  injustice  resulting  from  the  adoption  of  technical  forms  of 
action,  and  which  in  fact  make  legal  rights  depend  on  mere  l^^al 
technicalities.  The  Supreme  Court  of  New  Tork  appear  to  have 
been  pressed  by  this  difficulty  in  the  case  in  question ;  for  tiiey 
say,  in  language  already  cited,  "  l^e  action  for  eedaction  is  pecu- 
liar,  and  would  seem  to  form  an  exception  to  the  rale  that  actnal 
damages  only  can  be  recovered  when  the  action  is  for  loss  of  ser- 
vice consequential  npon  a  direct  injury ;  but  there  the  party 
directly  injured  cannot  soatun  aa  action,  and  the  rule  of  damages 
has  always  be«i  considered  as  foouded  on  special  reasons  only 
applicable  to  tiiat  case."  It  has  been  intimated  that  neither  in 
actions  of  this  description,  nor  for  frauds,  can  damages  be  allowed 


(ti)  lt4peon  p.  Cubitt,  1  Oar,  A  M«rtk.  both  the  natnre  uid  tennre  of  the  ofBee, 

64.     I  find  aa  kiulogoua  oaw  to  thi>  ia  and  not  gire  the  valne  of  an  annuity 

the  Scotch  bookiL     In  Lever  v.  Torry,  MrtatD.     1  JVurray,  8S0,  SB4. 

s«Uon  for  debmation,  tn  oanseqnenee  lA  (*)  Unodn   9.    Saistoga  A  Soh";  R. 

which  the  ptaintiff  waa  removed  froni  B.,  S8  ITmd.fSfi;  anU,%i,  KtAVI  tt mq. 

hU  office,  whioh  wu  one  dependent  on  (w)  Whitney  *.  Hltehcock,  <  Denio, 

the  will  of  his  laperiora,  it  wMbeldthat  4S1, 
the  jury  matt  take  Into  oanidderatioa 
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for  injniy  to  feelings  or  repatation.  (se)  In  an  acti<m  bronght  hj 
a  father  for  an  afleaolt  on  a  Bon,jp«r  giwd  aerviUvm,  aimait,  the 
judge  who  tried  the  cause  having  charged  that  the  joiy  in  making 
Dp  thMr  verdict,  might  take  into  acconut  the  feellnge  of  the 
parent,  a  new  trial  was  ordered,  on  the  gronnd  that  the  eoit  being 
for  loas  of  eervice,  and  the  child  also  having  a  right  of  action 
against  the  defendant,  the  direction  waa  wrong.  But  in  cases 
proper  for  exemplaiy  damages,  I  snppoee  no  such  line  as  this  can 
practically  be  drawn. 
•  In  Maesachnsetta,  it  has  been  held  that  nnder  the  provisions 
of  their  statute,  (y)  \tj  which  towns  are  made  liable  for  injnriea 
snstained  by  not  keeping  roads  or  bridges  in  T&ptdr,  no  damage 
can  be  given  for  fright  or  mental  suffering  resultiag  from  mere 
risk  or  peril ;  bat  where  an  actoal  injmy  has  bera  snstained, 
however  snail,  attended  by  mental  suffering,  the  jury  can  take 
that  mental  suffering  into  liieir  estimate,  {s)  (1)  It  is  evident  that 
the  inqniiy  here  becomes  of  a  very  metaphysical  character. 

(«)  RIchMdi  K  Punham,   IS  JHek, 
461. 
(y)  Rev.  Stat,  e.  U,  g  SS. 


(I)  In  all  tasei,  irhere  on*  penon  has  reoeiT«d  penooal  iiijaiy  and  mnUlation 
by  the  carelesB  or  Dcgligent  aet  of  another,  the  bodily  p^n  and  safferlng  li  part  and 
parcel  of  the  sctnal  Injury,  for  -which  the  Injured  party  t>  ae  mtioh  enttded  to  eom- 
penaatton  in  damages,  as  for  loaa  of  time  or  the  oaday  of  mouej.  It  ia  frat,  tbe 
footing  for  a  preoise  and  aecnrata  catimate  of  dam^es  maj  not  be  qnite  ae  sore  and 
filed  in  regard  to  it,  as  vhere  a  loss  has  been  sost^ned  in  time  or  money;  and  yet 
the  aotnal  damage  1«  no  less  (Dbstantial  and  real  Damagei  for  bodily  pain  and  inf- 
fering  arising  from  phydoal  tnjnry,  and  coDnected  vith  actual  loss  of  time  and 
money,  are  not  exemplary  or  pnnitory  in  tlielT  oharaeter  in  any  strict  or  proper 
Muse  of  thoae  terms.  Exemplary  or  punitory  damagei,  or  imart  money  as  they  ure 
often  called,  are  g^ven  by  Tay  of  punishment  for  intentional  wrong,  and  to  operata 
as  an  example  to  other*.  The  law  in  aaeh  oases  looks  beyond  the  act  and  its  Iqjorl- 
one  eonBeqDanoea,tothe  moUre,  and  metes  ontits  pnniehment  to  that  also.  In  sneh 
cases  the  compensation  for  the  actual  peennlary  damsge,  is  rather  sabddlary  and 
incidental  There,  the  mental  soffering,  the  Injured  feelings,  the  sense  of  li^ostice, 
of  wrong  or  insnl^  on  the  part  of  the  soffsFer,  enter  largely  Into  the  aeoonnt ;  and 
the  measare  of  joMJee  Is  gradoated  by  that  of  the  offender's  tnrpitode.  Here,  the 
damages  are  strtetJy  oompsosatory  for  the  aetnal  injury,  of  whieh  the  bodily  pirfn 
and  Buffering  were  an  eesential  part.  Uorse  *.  The  Anbnm  A  Syracuse  Bailroed  Ce^, 
10  Barb.  (JV.  K],  flSl.  To  the  same  efftot  (except  as  to  ^e  matter  of  vindicUre 
damages)  U  Ransom  *.  The  ITev  Tork  A  Erie  SaUroad  Co.,  16  JV.  T.  (£  P. 
Smilk),  4IS.  See  also,  Eeyes  e,  DotUu,  8  £  I>.  BmitX'i  (If.  T.)  O.  P.  B.,  618 ;  West 
t.  Foreat,  il  Mo..  S44 

In  an  action  to  reeover  damages  for  an  iijuiy  td  the  person  of  plainUff,  it  is  often 
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In  Yii^nia,  the  action  in  use  for  the  recoveiy  of  the  freedom 
of  perBons  all^;ed  to  be  slavee,  is  treepaes  vi  et  armia,  tat  aaualt 
and  battery,  and  falee  imprisonment.  But  the  object  ia 
[555]  simply  to  remOYe  the  claimant  from  the  cfo^uf  of  ^very 
to  that  of  freedom.  The  form  ie  fictitiotis,  and  tbe  dama- 
gee  nominal ;  nor  can  the  persons  bo  held  recover  the  profits  of 
dieir  labor  for  the  time  that  they  were  iUegally  held  in  slaveiy, 
even  thongh  it  vas  done  with  a  fall  knowledge  of  their  ri^^t  to 
be  free,  and  althongh  the  suit  was  protracted  <m  firivolooa  pre- 
texts, (a)  \a.  Lonisiana,  one  held  in  slavery  by  a  pra-wn  who 
purchased  him  in  good  faith,  believing  him  to  be  a  slave,  may 
recover  against  the  latter  wages  for  the  time  of  bis  confinement 
in  jail  during  the  snit  f<»  freedom,  with  a  &ir  allowance  in  addi- 
tion aa  damages  for  the  imprisonment ;  bat  no  damages  or  wages 
will  be  allowed  for  any  period  anterior  tA  the  institntion  of  the 
niit.(}) 

As  to  mitigation  in  actions  for  personal  trespass,  it  has  been 
held  in  Pennsylvania,  that  in  treepaes  against  a  conatable  for 
arresting  and  imprisoning  the  plaintifif  on  suspicion  of  a  fe]<my, 
the  bad  character  of  the  plaintiff  cannot  be  g^ven  in  evidence  in 
mitigation  of  damages,  (o) 

In  an  action  of  Bseaiilt  and  battery,  (1)  the  defendant  cannot 

(«)  Ragsell  k  STinrter,  B  ITiKti  i:  Berg.. 


7  to  inqniie  Into  hU  eonditioD  in  lif«^  bk  iMblta,  punoiu,  *nd  naccadtiea,  In 
order  that  th«Jnry  may  determine  vh>t  aetual  danutge  hs  Iiu  nisti^aed.  The  loei 
of  k  limb  might  produce  equal  pain  to  two  men;  but  the  actual  damage  iituch  tliat 
loea  would  ooeaaton,  aiUmated  in  dollan  and  oente,  would  depend  vary  materially 
upon  the  pnrauita  ud  eonditian  In  lUe  of  tlie  party  Glaimtog  to  recover  mch  dau. 
age.  In  catimotlng  thM  damage  also,  It  u  very  manifest  that  ■  most  important  inquiry 
mut  be,  wbether  the  Injury  vhioh  the  plaintiff  ha*  tiutaloed  U  ot  a.  temporary  or 
of  a  permanent  eharacter.  Where  meoeulTe  actioni  may  be  brought  for  a  oon- 
tinuoui  wrong,  ai  In  the  caee  of  a  eontlnaed  tretpaae  upon  land,  the  damagea  In  eadk 
>ntt  are  very  property  limited  to  thoM  (aatalued  by  the  plaintiff  at  Ita  eontmeoee- 
meet;  but  for  an  Injury  to  the  penoo  reanltlng  from  a  ungleaet,a  dngle  action 
only  can  be  brought;  and  It  would  therefore  be  manifeetly  unjntt  not  to  take  into 
eomdderation  upon  the  trial  the  nature  and  extent  of  the  li^ury  In  all  iti  eooM- 
queneei ;  ainee  by  not  eo  doing,  the  plaintiff  in  many  casea  would  be  deprived  of 
the  larger  portion  of  the  compeniation  he  might  Jnetlj  claim,  and  the  damagse 
given  be  wholly  diiproportioned  to  the  iijory  tuitained.  Caldwell  t.  Marpby,  1 
Ihttr  (JV;  T.],  i6» ;  affirmed,  1  Krni  41«. 

(1)  In  an  aetjon  tor  an  aggravated  aaaBolt  and  battery  whereby  jMntifflaetUl 
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give  ID  evidence  the  general  bad  character  of  the  plaintiff;  but  be 
may  show  the  conduct,  and  even  character,  of  the  plaintiff,  when 
they  form  the  provocation  and  inducement  to  the  particular  tres- 
pass, (d)  I  The  defendant  cannot  ^ve  in  evidence,  in  mitigation  of 
damages,  the  acts  or  declarations  of  the  plaintiff  at  a  different 
time,  or  any  antecedent  facts  which  are  not  fairly  to  be  consid- 
ered as  part  of  one  and  the  same  traneaction,  though  they  may 
been  ever  so  irritating  or  provoking,  {e)  (1)  —  ^ 

The  provocation,  to  entitle  it  to  be  given  in  evidence  in  miti- 
gation of  damages,  must  be  so  recent  and  immediate  as  to  induce 
a  presumption  that  the  violence  done  was  committed  under  the 
immediate  iuflaence  of  the  feelings  and  passions  excited  by  it.  (2) 

(i)  Etbode*  0.  Bnnoh,  S   JtCorJ,  AS  ;  (a)  Lm  «.  WoolMy,  19  J.  S.,  »«. 

H'K«iiDe  «.  Alleo,  3  Slrobhart,  MB. 

lag,  the  elsmentt  of  damagM  ware  mid  to  lie, — 1.  Lo«  of  time  knd  la1l>or  from  Uie  data 
^  tlie  UMDit  nnUl  plaintifTa  reatoiation  to  healtlL  a,  Expanaai  of  medical  and  but* 
gieal  attendanee  during  illneaa.  8.  DindnlBhad  emfntitj  to  work  kt  hia  trade,  uoiue- 
qnent  on  the  Iom  of  his  leg.  4.  The  bodily  pftln  and  nifferiDg  of  pluntiS  Donnell 
V.  Sandford,  11  La.  Ann.,  US.  At  to  what  damage*  will  ba  atlowed  in  admlrUl; 
lor  the  eieeodve  pnniahmeiit  of  a  leaman  by  »  niHter,  see  WUtn^  «.  Baser,  OrabM$ 
a  C.  R.,  *%%. 

In  treepMi  tor  ananlt  and  battery,  arldanoa  of  the  peenniaiy  eontUtion  of  tha 
pUntilFmay  be  given.    Cochran  e.  Ammon,  IB  IIL,  81B. 

(1)  Mere  words  do  not  amount  to  an  uMnlt;  and  no  words  will  Jtutify  an  aiEaiilt 
acd  battery,  thoi^h  they  may  be  proved  in  mitigation  of  damagea.  E^«f  ■.  Dar- 
lin,Sir.i>,AnilA'>(JV.  Y.yO.I'.  R.,61S.  Bntiaaaaatdonforanaennlt  and  haHery, 
where  die  alteresUon  grew  out  of  a  qneeUon  of  veracity  betweau  the  {Mrtiee,  tha  f 
defendant  wai  aUowed  to  ahow  that  the  truth  of  the  matter  in  dilute  waawith 
him,  in  mitigation  of  damagei.    Marker  v.  Hiller,  9  Md. ,  S88. 

<S)  See  Willie  e.  Forert,  3  Duer  (JV.  T.),  SIO,  where  It  b  held  on  a  rerlaw  of  tha 
eaeei,  that  in  an  action  of  awaalt  and  liattery,  oanaee  of  provooation  oannot  ba 
admitted  in  avideaoe  in  fliitigalion  of  damagea  nnleia  they  happened  at  Uie  time  of 
the  aeaanit,  or  immediately  preceding  It  eo  aB  to  form  part  of  one  tranwctton.  To 
■  like  effect  i>  Collins  *.  Todd,  17  Jfa.,  GST.  See  bIbo,  Coming  v.  Corning,  1  BeU. 
{Jf.  T.),  Vi.  And  it  would  seem  that  no  provocation  will  reduce  ihi  damagea  in  an 
action  for  aaeaoit  and  battery  below  cMnpenaatory  or  actoal  damagaav  unlea*  it 
amount*  to  a  juiUfieation.    Birohard  ■.  Booth,  4  WU.,  SI. 

A  person  guilty  of  a  willful  BSBBOlt  and  battery  cannot  ahow,  that  from  Ihe  Intem- 
perate habita  of  die  other  party,  the  injnry  waa  more  aggravated  dian  it  wonld  have 
bean  upon  a  peraon  of  temperate  hatiita.  Al  aaaaolt  and  tialtery  Is  none  the  leaa  a 
wrong  for  which  the  party  injared  is  entitled  to  damagea,  beeawe  infUeted  on  a  par- 
KH)  enfeebled  by  disease  or  any  other  canae.    Uttlebale  v.'Diz,  II  OtuK  (Jfa**.),  BS4. 

Kor  can  tha  defendant  In  a  eivU  action  for  an  aiaanlt  and  battery  be  permitted  ~^ 
to  prove  in  mitigation  of  damages,  tliat  he  had  l>een  indicted,  convicted,  and  fined 
tor  the  same  offense.     An  loifictmeut  Is  intended  aa  a  vln^cation  of  public  justiee ; 
an  action  is  brought  lor  eoropciisatlon  for  private  ittjBry.    He  otjeot  of  the  two 
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Aji  admisBion  by  the  connsel  for  the  plaintiff  at  the  trial  of  an 
action  of  treepasa,  that  the  defendant  acted  without  malice,  pre- 
dadea  the  plaintiff  from  claiming  vin^ctive  damages ;  and 
[  556  ]  therefore  evidence  on  the  part  of  the  defendant,  in  the 
natnre  of  a  jiifltificat)<m,  is  inadmienble  by  wajr  of  mitiga- 
tion, if)  It  is  proper  here  to  notice  the  rule,  that  one  of  several 
joint  tresposeers  who  is  compelled  to  pay  damages  cannot  compel 
his  co-trespaesers  to  contribnte.  ^) 

The  power  over  the  coort  of  the  measDre  of  relief  b  eonstantly 
exercised,  even  in  cases  of  fraud.  This  is  invatiablj  eo  as  to 
remote  and  consequential  damages.  The  mles  in  this  respect  we 
have  already  coneidered,  and  they  are  ohiformly  applied  in  cases 
of  fraud  as  well  as  all  others.  So,  in  a  case  in  England,  where 
the  defendant  was  sned  for  false  repreeentationg  in  regard  to  the 
credit  of  his  son,  where  it  appeared  that  the  plaintifis  had  trusted 
the  son  for  a  length  of  time,  and  to  an  amount  which  might  be 
considered  ill-judged  and  excesrive,  even  if  the  repreeentationg 
had  been  true, — ^Tindall,  C.  J.,  charged  the  jaiy,  "  As  to  the 
damages,  the  verdict  must  be  for  such  damage  as  is  justly  and 
immediately  referrible  to  the  falsehood  of  the  statement.  Hie 
goods  first  purchased  have  been  paid  for,  but  uz  hundred  pounds' 
worth  wnce  have  not,  and  the  son  was  made  a  bankrupt  by  the 
plaintiff  in  the  month  of  October.  You  must  say  how  mu^h  of 
this  is  justly  and  immediately  referrible  to  the  false  statement. 
Hat  is  a  problem  whidi  you  must  solve  for  yourselves.  I  will 
only  make  an  observation,  and  that  is,  if  they  give  the  son  an 
indiscreet  and  ill-jud^g  credit,  they  cannot  in  fumeas  call  on 
the  father  to  be  answerable  for  the  loss  occasioned  by  it,"  (A) 
The  language  of  the  eminent  judge  is  particularly  deserving  of 
notice ;  for  if,  in  cases  of  this  kind,  the  principles  that  exclude 
remote  damages  are  not  adhered  to,  the  whole  subject  of  remu- 
neration would  be  in  the  hands  of  the  jury.  So,  where  (e)  case 
was  brought  for  fraud  and  deceit  in  the  sale  of  a  vessel,  which 
was  repr^ented  to  be  British,  whereas  in  fact  she  was  Spanish, 

(/)  HoTt  •.  Otbhn,  II  /.  &,  141  j  &  (4)  Cctf'b«U  *.  Brown,  6  0.*  P.,  MIL 

C.  (n  Error,  ii.,  SSI.  (i)  Bh^wood  *.  Sntton,  S  JTMon,  1. 

(;)  Achmon  v.  HiUer,  18  Okio,  1. 


proeeedings  I*  endrelj  ^atinot^  and  tli«  one  AoDld  cot  intwEen  with  the  oomw  of 
tiMoOwr.    WhMtlejK  Tboni,UinM.,«S:  WoUrf.G(dicii,  8JiM.(iV:a),144. 
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Story,  J.,  before  whom  the  canae  wae  tried,  held  the  rale  of 
damages  to  be  the  difference  between  the  valne  of  the  veaeel 
if  she  had  been  what  she  wae  repreaented  to  be,  and  her  actnal 
Talne,  tt^ther  with  Bach  part  of  the  coats  of  repairs  laid 
OQt  on  her,  <m  faidi  of  the  falfle  repreeentationB,  as  the  jury  [567] 
ahonld  see  fit  to  allow.    He  said, — 


"Tbe  Ime  rule  of  duuges  in  cues  ot  this  Datura  is,  to  allow  the  differance 
betireen  the  nine  of  the  TeBsel,  If  her  real  chaimctsr  had  been  kncnni,  and  the 
price  at  which  ehe  was  beogfat,  nnder  the  lUth  ol  her  bebg  ft.  veaeel  entitled 
iond  jide  to  the  prinleges  and  beneflts  of  anch  a  BritUh  chaiacter.  To  tUa 
extent  at  least,  he  has  snetauied  a  loaa.  Now  it  Is  in  proof,  that  as  a  SpaniA 
vessel,  at  tbe  time  of  the  purchase,  ihe  was  not  worth  more  tban  ffiOO,  that  isi 
than  the  value  of  her  materials  if  she  wen  broken  np.  As  a  British  vessel  she 
was  worth  (1,COO,  and  on  the  fi^th  of  the  representation  made  of  her  possessing 
snoh  character,  the  plaintiff  gav«  that  sum  for  her.  The  difbnnca  between 
these  sums  is  a  loss  actoaU^  saatained  b^  the  plaintiff;  for  he  had  paid  |1,000 
more  for  the  vessel  than  she  was  wulh,  and  that  npon  a  &lae  repraaentation  of 
the  defendant  Bnt  it  farther  appeara,  that  upon  the  Uith  of  this  i^reeeotation 
the  plaintiff  went  on  and  expended  about  $1,900  in  repairs ;  and  I  am  of  opinion 
that  of  this  som  the  jaiy  an  at  libertr  to  allow  the  plaintiff  snch  portion  as  they 
deem  reasonable^  to  remunerate  any  loss  for  which  the  ptidotiff  has  not  received 
an;  indonni^  or  compensation  by  the  sabseqaeot  eamlogs  of  tbe  ship  or  other- 
wise ;  for  the  loai  was  a  direct  co&seqnenee  of  tbe  fraodnlent  representation." 


And  it  has  been  held  in  Massachosetta,  in  an  action  on  the 
case,  where  the  defendant  being  part  owner  of  a  vessel,  by  frand- 
nlent  representations  persaaded  the  attorney  of  the  plaintiff^ 
daring  his  absence,  to  sell  him  the  vessel  at  a  less  price  than  its 
valne,  and  afterward  himself  sold  it  for  a  greater  price,  that  if  the 
latter  sale  was  an  aotoal  sale,  the  som  realised  at  it  woold  be  the 
preper  measure  of -damages ;  "  because  it  wonld  be  nnjost  to  pei^ 
mit  the  fhmdnlent  pairty  to  retain  the  fitiits  of  his  tnad,"  and 
becanse  the  pldntiff,  if  not  deceived,  mi^t  have  obtained  the 
larger  aam ;  bnt  the  court  allowed  the  defendants  to  show  that  the 
price  which  they  pud  was  the  tme  and  fuU  valoe  of  the  plaintiff's 
share,  both  in  order  to  disprove  the  fraad,  and  as  proper  for  the 
oonsideratira  of  the  jniy  on  the  question  of  damages.  (J) 

So  in  Connecticnt,  in  an  action  against  the  vendor  of  a  horse 

(J)  Hattbewi  v.  BUn,  M  PUk,  41.  we  have  abeady  uld,  fraud  I«  f^aentl; 
Tliu  dediioQ  wanld  appokr  to  aimme  a  eaea  for  vinifietiTe  or  ezemfdary  dam- 
that  tbe  abjeot  of  the  jury  wai  merely  to  ag«^  imleaa,  periiap^  in  MsMaehosetta 
giveeompeniatMT  d^uaget;  betanse,  as 
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for  faiae  rqiresentalioiifi,  &b  plaintiff  caimot  recoTer  the  expenaee 

of  keeping,  previoos  to  ma  <^er  to  retam  tlie  horaa.  (is) 
[638]  At  common  lav  tha«  was  a  writ  of  com^iracy,  wbicli 
strictly  only  lay  where  the  eoDspiracy  was  to  in^ct  Ae 
party  either  of  treason  or  felony,  by  which  hia  life  was  in  danger. 
Here  is  also  a  well-koown  action  on  the  case  <^  Bimilar  character 
hot  wider  scope.  In  this,  as  also  in  the  action  for  frsad,  the  dam- 
age is  the  ^t  of  the  action ;  fraud  and  damage  most  concur  to 
^ve  an  action ;  and  by  damage  is  meant  legal  damage.  And  ao, 
where  a  conspiracy  had  been  formed  to  indnoe  a  testator  by  frsod- 
olent  representations,  to  revoke  his  will  derising  certain  prop^^ 
to  the  plaintiff,  it  was  held  that  no  right  of  the  intended  devisee 
having  been  interfered  with,  he  could  not  maintain  an  action.  (Q 

On  the  same  principle  it  has  been  decided  is  England  that 
case  will  d<^  lie  against  two  persons  for  cons[«riag  together 
malicionaly  and  vexationdy,  and  without  reaswiable  or  probable 
canse,  to  commence  an  action  agidnst  the  plaintiff  in  the  name  of 
a  third  person  but  for  their  own  benefit,  without  an  allegation  of 
legal  damage  resulting  therefrom,  (m) 

In  Kentucky,  where  suit  was  brought  for  fraud  in  assigniiig  a 
note  for  which  the  plaintiff  had  given  certain  property,  the  oottrt 
held  that  the  value  of  the  property,  and  not  the  amount  of  the 
note,  was  the  proper  measure  of  damages ;  though  they  txm- 
sidered  "  the  precise  amount  to  be  recovered  by  tiie  plaintiff  a 
matter  for  the  consideration  and  decision  of  the  jniy."  (n) 

In  the  same  State  in  an  action  on  the  case,  for  fraud  in  regard 
to  the  title  of  a  slave  sold,  the  Oooit  of  Appeals  said, — 


"  Thia  ifl  VI  kction  on  tbt  «ue  for  frand,  mod  the  cifterton  of  damagee  is  in 
such  cMcs  in  s  great  mcaeure  left  to  the  jodgomit  ol  the  jnij.  Hie  law  no 
doubt  requires  that  the  eoaipwiwttioii  in  datnagea  siioiild  equal  the  iDjm; 
ocoaiioiied  by  the  finmd,  and  6mt  vqjiirf  was  equal  to  the  Talus  of  the  oUti 
lost,  and  the  piice  agreed  to  be  girea  was  no  doubt  strong  evidence  of  that  Talne. 
But  to  decide  that  intorest  abonld  be  given  on  that  raloeaBa  matter  of  law,  was 
fixing  a  criterion  which  trameled  the  discretion  of  the  jnry,  who  might  giro  or 
withhold  it,  as  to  them  sbonld  Heein  eqaitable.  If  the  piaintilT  In  Qua  Infltanee  had 
elected  to  bring  asa^pdt  for  the  mooey  paid,  or  to  treat  the  sale  as  a  anllitf, 

It)  Wert  ■.  Andenon, )  C»n«.,  107.  IS ;  Skinner  ».  GontMi.  1  Samtd.,  SU ; 

(;)  HntehiDS  «.  Hutching  1  BUI,  101.  Jonu  «.  B>k«r,  T  OiHoni,  4M. 
Bee,  >l>o,  SaTille    «.   Robctta,  1   Lord  Im)  CottwaU  ■.  Jonm,  II  C.B.,tia. 

Saym.,ZU;  S.C.,\i Mod., iOii  ISalk^  (n}  Crews ■. Daboey,  1  I^cMfTjil, 878. 
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he  would  not,  ftcoordlng  to  Qie  best  kn&oritiea,  ture  been  entitled  to  the  ioterest 
thereon  u  ft  nutter  ctfUw."  (e) 

Fraud  in  tale  of  lands.  The  same  general  principle  also 
prevails  where  fraud  is  inTolred  in  the  sale  of  lands. 
T3ie  snbjeot  of  fraud  in  the  sale  of  chattels  we  have  already  [  659  ] 
exanuned.  {p)  (1)  In  a  recent  caae  in  New  York,  tlie 
Oonrt  of  Appeals  said, — ^"  The  measure  of  damages  in  an  action 
npon  a  warranty,  and  for  ft«nd  in  the  sale  of  personal  property, 
are  the  same.  In  either  caae  tib.ey  are  determined  by  the  dif- 
ference in  valae  between  the  article  sold,  and  what  it  should  be 
according  to  the  warranty  or  representation."  The  same  role,  I 
apprehend,  holds  npon  the  sale  of  real  estate  where  the  action  ie 
for  deceit  { j) 

It  is  well  settled,  that  where,  previouB  to  or  at  the  time  of  tlie 
oonveyance,  the  vendor  makes  material  repreeentadons  in  regtffd 
to  the  character  of  the  property,  which  are  known  by  him  to  be 
false,  (r)  he  is  liable  in  an  action  on  the  case  for  the  deceit  And 
the  grantee  is  not  confined  to  hia  remedy  on  the  covenants  in  the 
conveyance,  l^iis  applies,  however,  only  to  cases  of  'fraud,  and 
not  to  those  whrae  the  seller  merely  warmly  recommends  his 
property,  lilieee  are  governed  by  the  maxim  of  the  civil  law, 
tim^plaB  oommendcUiio  rum  obliigat.  {e) 

So  (Q  in  New  Toi^,  where  the  defendant,  a  pnblic  officer, 
frandnlently  misrepreBented  certain  premises  as  free  from  incmn- 
brance. 

So,  (u)  where  a  false  representation  was  made  as  to  the  amount 

Mntadon  to  be  fidM  wben  he  nude  lb 

_        Monroe  »,  Pritefaett,  ie^Ie.,1BS.     But 

Toorhetf  v.  Berl,  3  HiU,  288,  m  to  traud  in  QM.  State,  where  the  vendee  hu  ae- 

In  aele  of  t^ettelfti    Bee  e  eaie  in  Sonth  eepted  a  deed  with  ooTen&nte  of  ymt- 

OaioliDa,  where  the  eotion  wm  for  fhuid  rentf ,  n<ithw  fraad  nor  &llnre  of  torn- 

In  Bellliut  a  note,  aa  go*^  which  had  lideratlon  i*  a  good  defenae  to  a  note 

been  pud,    S^e*  e.  £ngUdi,4  Btrob-  given  for  the  pnnihaae-money.    Patten 

haH,  34.  V.  Sngleod,  IS  AU,  <S.    See  In  that 

ip)  A%U,  818.  State,  aUo,  Capduw  «.  FemMfl,  IS  Alii- 

(o)  Whitnef  k  ABrire,   1   Comttatk,  bona,  isa 

SOS.  <t)  Taylor  *.  Fleet,  4  Barb.  8. 0.  A,  SS. 

'  ■  • (()  CnWer  «.  Avery,  1  WmdtU,  881. 

(tt)  Lyaneye^&elby,  >Z..Ji(Via.,llIS. 


(1)  In  an  aetfax)  npon  a  eoBtraet  made  t^  an  li^tet,  Mae  repraHnleUoni  by  the 
defendant  aa  te  Ua  age  ere  not  a  ground,  on  the  eeoie  of  fraud,  for  the  reoorery  of 
damagei.    BroWD  *  MeCnne,  fl  8<mJfi  (JK  T.)  tU. 
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for  which  the  property  reuted.  So,  («)  where  the  veaAoT  rf  a 
pnblic  house  during  the  treaty,  made  false  repreeentatioaa  aa  to 
the  amount  of  hneineBS  done.  And  the  principle  has  been  since 
again  affirmed  in  England,  (w) 

It  had  been  doubted  for  some  time  whether  fraadolent  lepre- 
BentatioQB  as  to  the  title  to  land,  would  give  an  action,  bat 
[S60]  that  Beemfi  now,  in  New  York  at  least,  put  at  reet,  ainoe 
the  case  just  cited.  (0) 

And  80  (y)  aeto&lBe  represestatiom  regarding  eidter  the  locsr- 
tion  or  the  coet  of  laud  conveyed.  And  in  this  hitter  case  it  was 
held  that  to  an  action  of  covenaiit  to  recover  the  price  of.  laud, 
such  fraud  ou  the  part  of  the  Tendw-'e  agent,  might  be  set  np  aa 
a  defense. 

The  question  as  to  the  rale  of  damagee  in  actions  of  this  kind, 
was  discnseed  in  New  York  in  an  action  of  debt  on  bond,  given 
iot  the  purchase-money  of  land,  {z)  The  bond  was  dated  in  1836. 
The  action  was  tried  six  years  later.  The  defendant  offered  to 
prove,  that  previous  to  the  execution  of  the  bond,  the  pl^utiff 
bad  made  various  fidse  representations  in  regard  to  the  land  in 
question, — viz^  that  he  had  ^ven,  or  was  to  give,'  $S^000, 
whereas,  in  troth,  he  paid  but  $16,000 ;  that  it  was  graded,  apd 
suitable  for  bmldii^  lots,  whereas  it  was  altogeUier  uneven,  and 
unfitted  for  the  object  in  view, — siid  that  the  phiintiff  well  knew 
the  condition  of  the  land,  but  that  the  defendant  was  ignorant  of 
it.  This  evidence,  which  was  offered  as  well  to  dimininb  the 
amonnt  of  recovery,  as  in  bar  of  the  action,  was  rejected,  and  the 
plaintiff  had  a  verdict  for  the  amount  claimed.  Upon  argument, 
the  court  held,  that  after  entire  performance  of  a  contract  of  sale, 
the  vendee  retaining  the  property,  he  could  not  set  up  fraudulent 
representations  of  the  vendor,  in  bar  of  the  action,  and  that  so  far 
the  rejection  of  the  evidence  was  right.  But  it  was  further  held, 
that  under  such  circunstances  the  vendee  conld  recoup  the  dam- 
ages which  he  had  actually  snstfuned  by  the  fraud,  and  that  this 
could  be  done  in  aa  action  upon  a  sealed,  (a)  as  well  as  an  un- 
sealed instrument,  and  whether  it  went  to  defeat  the  recovery  in 
whole  or  in  part    The  court  went  on  to  say, — 


(v)  Dobell  c  Steveni,  3  Bam.  i  Ore*.,  (x)  See  sIm,  WUtnejr  «.  Allure,  anU, 

p.  e»g. 

M  Sandfbrd  *.  Bandj,  !>  Wftid,  IIHX 

^)  Van  £p<  tF.  Harruon,  S  Hill.  68. 

'  a  RerlMd  SUtutet,  40S,  §  IT. 


was 
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"  If  th«  Jiit7  ikall  find  the  tnoA,  tiu  qnwtioit  is  Sini  uk»d,  bow  ihatt  the 
dafendut'i  duaigM  be  MoeriiuaodT  As  tb«  land,  whether  the  npnsenUtiotit 
wen  true  «*  false,  wu  In  ratUtjr  worth  onlf  a  amall  part  of  the  price  which  the 
defendant  agreed  to  paj,  there  maf  be  some  difScul^  in  uuweriDg  die 
question.  But  it  ma^,  I  think,  be  KlTsd.  We  most  not  go  back  to  the  [C6I] 
date  of  the  costraot  f<w  the  price,  and  then  come  down  to  the  present  da; 
for  tiia  aetoal  nine  of  the  land,  and  charge  the  pbdntiff  with  the  dtObtnce. 
no  detedaat  mnst  bear  the  conseqneaees  of  Um  prevailing  delusion  about 
ptkes  and  new  towns  under  which  the  purchase  was  made.  On  the  other  hand, 
the  ^aindfT cannot  sa;  that  his  &and  has  worked  no  iqjurjr,  because  ercrybod; 
has  now  found  out  that  the  land  never  was  worth  laj  thing  for  the  purpose  of 
boilding  a  town  upon  it.  (b)  The  cause  must,  as  far  as  practicable,  be  tried  just 
as  it  would  have  been  tried  the  day  afUr  the  contnct  was  made^  if  the  question 
had  arisen  at  that  time,  Thejnry  must  assume,  what  the  partiM  then  beliered, 
that  the  land  was  valuable  as  the  site  for  a  town,  and  then  inquire  how  much 
less  the  land  was  worth  fbr  building  purposes,  taking  the  surface  as  it  actuallf 
existed,  than  it  would  have  been  worth  for  those  purposes,  had  the  plaintiff's 
representation  concerning  the  surfkee  been  tru&  One  mode  of  arriving  at  the 
correct  result,  and  perhaps  the  only  one,  would  be  to  inquire  Into  Oie  probable 
e]q>«nse  of  mdudng  and  confirming  the  snr&ce  of  the  ground  to  a  condition 
ocvrespondfng  with  the  plaintiff's  repreeentatton.  ms  would,  I  think,  give  the 
correct  rule  of  damages ;  but  in  the  present  stage  of  the  cause,  It  Is  not  neoes- 
miy  to  settle  the  quesUnu" 

In  a  similar  action  in  New  York,  it  lias  been  said  that  the 
fraud  woold  have  antborized  tlie  defendant  to  deliver  up  the 
possession  and  rescind  the  contract ;  hot  that  if  he  a£BrmB  the 
contract  and  goes  into  possession,  he  cannot  then  either  recorer 
back  the  pnrchaBe-money  paid,  or  defeat  a  recovery  of  the  pnr- 
chase-monej  not  paid,  as  on  a  total  failure  of  con«derataon ;  the 
most  he  can  claim  is  to  rely  on  his  action  for  damagee  for  the 
frand,  or  recoup  them  in  an  action  for  tlie  porchase-monej.  (c) 

We  onght  here  to  notice  an  important  principle  which  has 
been  laid  down  in  cases  of  frand,  one  well  calculated  to  enforce 
honeatj  and  fair  dealing.  It  has  been  held  in  Massachnsetts,  on 
the  sale  of  a  tannery,  that  where  one  is  deceived  in  the  purchase, 
by  the  false  affirmations  of  a  third  party,  and  thus  pays  more 
than  it  is  wordi,  the  party  by  whom  he  was  thns  deceived  cannot 
defeat  the  action  by  diowing  that  the  plaintiff  sold  the  property 
for  the  same  Bum  which  he  paid  for  it ;  and  it  was  sud  that  the 
sum  for  which  the  party  Bold  the  property  is  not  the  rale  by 

(M  S««  Smltb  K  OrilBth,  a  EiU,  883.         fraud  foniihea  no  debnH  at  law.    Pst- 
(e)  lammon  v.  Harvln,  8  Sari  &  0.      ton  *.  Bnglsud,  IB  Ala.,  69. 
B.,i.    Id  Alabama,  a*  ha*  been  mH, 
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which  to  meamra  the  damagOB,  otherwiBe  it  mi^t  make 
[S62]  the  qneetion  of  frsnd  depend  upon  the  rise  or  fall  of  the 
property  in  tiie  market  (<2) 

So,  again,  where  frand  haa  been  [wacticed  in  a  sale,  as  ctf  a 
horse,  the  measnre  of  damagee  i£,  as  in  an  action  for  the  breach  of 
warranty,  the  difference  between  the  valae  of  the  article  aold  and 
the  Talne  oi  each  an  article  as  it  waa  rejn-eeented  to  be,  even  i^ 
at  the  time  of  the  Bale,  the  property  was  fiurlj  worth  tiie  jaiee 
paid.(0) 

Ab  we  have  already  seen,  it  is  competent  in  all  actioua  of  this 
deecriptioD,  to  give  in  evidence  the  circnmBtancea  which  accom- 
pany and  pve  character  to  the  acts  complained  of;  {/)  but  the 
natore  of  the  testimony  that  is  admissible  for  each  pnrpoee  be- 
longs rather  to  treatisefl  on  the  sobject  of  evidence.  It  seems 
that  this  mle  is  confined  to  sach  injoriee  as  amonnt  to  trespaBses, 
for  the  obvioos  reason  that  to  permit  a  substantive  injniy  reqoir- 
ing  a  different  form  of  action  to  be  alleged  by  way  of  aggrava- 
tion, woold  be  in  effect  to  confound  the  forms  of  action,  {g)  And 
the  plaintiff  cannot  give  evidence  of  any  matters  in  aggiavatim 
not  stated  on  the  record,  althoogh  they  woold  not  have  sapported 
any  independent  action,  which  do  not  natorally  and  even  neceasa- 
nly  result  from  the  injniy  alleg^  on  the  record,  ^ns,  if  the 
declaration  merely  alleges  a  false  imprisonment,  the  plaintiff  can- 
not show  in  aggravation,  that  he  was  stinted  in  his  food,  or  diat 
he  canght  an  infectioiiB  disorder.  (A)  ' 

It  is  manifest  that  in  the  cases  which  we  are  now  ctmaidering, 
it  is  difficult,  If  not  impossible,  to  lay  down  any  general  mles. 
Bat  it  eeems  that  the  following  propodtions  can  be  maintained. 

The  meaenre  of  damages  does  not  depend  on  the  fonn  of  the 
action ;  and  though  the  proceeding  be  in  tort,  if  no  circnmstances 
of  aggravation  be  shown,  the  relief  is  restricted  to  the  line  of 
legal  compensation. 

Even  if  circnmstances  c^  aggravation  are  made  to  ap- 

[663]  pear,  the  court  will  look  into  the  evidence  admitted  and 

the  charge  delivered ;  and  if  it  be  ^own  that  testimony 

has  been  rec^ved  or  instmctiona  ^ven,  which,  if  the  purpose  of 


if)  Btil«a  •.  White,  11  Met.,  UC 


;  Tr«*pM«,  Qtttt,  SSfi,  <(««7. 

ta)  Starkie,  libi  ti^fro. 

(h)  StarUe,  tM  nwra;  Lovdm  «^ 
Ooodricb,  PtaUi  a, « i  P«(tlt  tL  Ad- 
diiigton,ttid,«8. 
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the  jmy  were  to  g^re  compensatotr  damages,  woitld  hare  been 
wrong,  the  verdict  will  not  be  ^owed  to  stand :  in  other  words, 
tiie  presomption  in  ordinary  cases  is,  that  the  jiuy  intended'  to 
awud  compensation  oiilj,  and  not  t«  inflict  punishment;  and  if 
compensation  be  the  object,  it  must  be  regulated  bj  legal  prin- 
ciples. 

There  is  a  class  of  cases,  however,  ranging  between  those 
where  Tindietive  damages  are  claimed,  and  those  in  which  tres* 
pass  nnattended  hy  any  evil  motive  is  complained  of.  In  these 
cases,  where  there  is  dear  miscondnct  on  the  part  of  the  de- 
fendant, yet  not  bo  gross  as  to  permit  exemplary  damages,  the 
courts  show  a  disposition  to  extend  the  limit  of  relief^  and  carry 
remuneration  beyond  what  they  would  do  in  cases  of  contract,  or 
of  trespass  without  fault  But  this  branch  of  our  subject  ia  still 
Car  from  being  reduced  to  clear  and  definite  boundaries,  (i) 

(•) Sm m(«, Sltl-f.,90,  nt tt mq. 
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THB  RULB  OF  DAICAQES  UNDER  STATUTSa 


Ocoeral  principle  npon  vhich  danmg«a  are  granted  by  9tatat« — Dunagea  for  taUng 
private  property  for  pnblie  nae — tn  tlua  conutry'-^n  Engjuid — Datnagea  in 
actioDi  agftinst  Tomit — for  Injorie*  done  by  aolmalR — Flowing  Landt — Patoit 
Oaue — Special  Gaaea— Damages  for  detention — Donbl*  and  trelde  damages 


Hast  interesting  qnestions  on  the  Bobject  of  damages  arise 
under  particular  statutes.  (J)  There  is  a  largtt  class  of  cases 
where  a  statute,  vhile  directing  or  prohibiting  some  particular 
act,  omits  to  annex  any  penalty,  or  to  prescribe  any  measure  of 
damages.  In  these  cases  the  party  aggrieved  by  the  forbidden 
act  or  omission,  has  his  remedy  at  law.  "  The  neglect  of  a  com- 
pulsory statute  which  annexes  no  penalty  to  the  transgression, 
win  found  an  action  at  common  law  to  those  who  have  interest, 
ordaining  the  defendant  either  to  do  what  the  statute  requires  or 
to  pay  damages."  (k)  The  damages  in  such  case  are  entirely  at 
large.  In  reference  to  acts  of  this  kind,  the  Court  of  Exchequer 
in  England  recently  held  this  language ;  "  Where  a  statute  pro- 
hibits the  doing  of  a  particular  action  affecting  the  public,  no 
person  has  a  right  of  action  against  another  merely  becaose  he 
has  done  the  prohibited  act  It  is  incumbent  on  the  part  of  the 
complainant  to  allege  and  prove  that  the  doing  of  the  act  pro- 
hibited has  caused  him  some  special  damage,  some  peculiar  injury 

( i)  I  may  lie  permitted  here,  on  tbe 
tatgect  of  statatee,  to  refer  generally  to 
a  tAatiie  on  Statutory  and  Constitutftoial 
Law,  by  the  anlkor  of  Uila  work. 
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beyond  that  which  he  mt^  be  supposed  to  have  eaetsined  in  com- 
mon with  the  rest  of  the  qneeu'a  subjecte  by  an  infringemeDt  of 
the  law.  Bat  when  the  act  prohibited  is  obvionsly  prohibited 
for  the  protection  of  a  particnlar  pu^,  then  it  is  not  necessary  to 
allege  apeoal  damage."  (!) 

There  is  another  class  of  cases  where  the  legislature, 
following  oQt  the  idea  of  the  Agnilian  law,  (m)  has  endear-  [  566  ] 
ored  to  pnt  a  stop  to  all  inqniry  into  the  actual  damages 
by  fixing  an  arbitrary  sum  as  the  meaeore  of  relief.     There  are 
otherg  where,  in  order  to  ponish  some  particnlar  act,  it  gives 
double  and  treble  damages. 

T^ere  is  perhaps,  however,  no  class  of  qnestions  belon^ng  to 
titiis  branch  of  our  subject  so  important  as  those  which  grow  oat 
of  the  statutes  under  which  public  works  of  various  kinds  are 
carried  on,  and  by  which  compensation  is  provided  for  injury 
that  may  be  sustained  by  private  proprietors  in  the  prosecution 
of  the  work.  The  right  of  the  go,vemnient  to  take  private  prop- 
erly fw  public  use  is  one  of  vast  importance,  and  the  power  one 
of  indispensable  necessity ;  bnt  great  care  is  required,  bo  to  exw- 
cise  the  power  that  individuals  shall  not  be  sacrificed  to  the  com- 
munity. Keeping  this  general  principle  in  view,  we  proceed  to 
examine  some  of  the  cases  growing  out  of  the  statutes  founded  on 
what  is  called  the  Kig^t  of  Eminent  Domain.  (1) 

(/)  Chamberlaine  v.  CheaUt  IL  Co.,  I  Sxeh.  B.,  8lO.  (m)  Antt,  28. 


(1)  It  iBickroely  desirable  to  do  more  than  cite  the  nomeroui  declrion*  on  (he  lob- 
Ject  of  tlie  auaumenta  of  Iftnd  damsge^  In  litying  oat  railroads.  highwajB,  Ac,  vhieh 
lisTe  been  reported  aioce  the  lut  edition  of  thetext ;  inMmnch  m  the;  relate  ohieBy 
to  the  proper  eonitmetioo  of  the  local  etatntea  regulating  the  mbjecL  They  ira 
briefly  as  foUovs: — 

Haihk  Muon  v.  Eennebeo  A  Forti&Dd  R.  B.  Co.,  SI  Me.,  216 ;  Kendall  e.  Same, 
iSJb.,  KSS. 

Net  TTamp— T»a.  Aldricli  v.  The  ChaaUre  B.  B.  Co.,  I  Jftuter,  SSPi  Shattoek  ■. 
The  WUtoo  KaBroad,  B  16.,  269 ;  Dewbom  if.  The  Borton,  Aa.,  Railroad,  i  lb.,  179 ; 
Cata  V.  N ntler,  Ih.,  lOS ;  The  Northern  R.  R.  n.  The  Con<Kird  A  Claremont  R.  R. ,  ^ 
lb.,  IBS.  As  to  bridges,  The  Stato  v.  Canterbury,  B  Fott.,  195 ;  Same  v.  BoseaTen,  lb., 
19fi.  Am  to  highways,  A^  Brown  v.  Bundlett,  IG  JV.  ff.,  SBO;  Baker  v.  Bhef^iard,  4 
^btt,  808;  Thnrston  v.  Aletead,  fl  7t.,  259;  Fanner  c.  Hooksett,  S  A.,  M;  Clark*. 
Hampetead,  19  li.,  SAG. 

VsMONT.  ■Haiwell  v.  The  Vermont  Central  B.  B.  Co.,  !S  PI..  SaS;  Hatoh  ». 
The  Same,  25  lb.,  19 ;  The  State  v.  Temon,  lb.,  S44;  Sabb  e.  The  Vermont  Central 
E.  R,  Ca,  lb.,  868;  Richardson  •.  The  Same,  Ih.,  46G ;  Courser  v.  He  Same,  lb.,  116 ; 
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An  Engliab  statate  dedareB  that  /^  railway  compuLj  eball 
make  Aill  comp^oaatioii'for  all  damagee  aaBtained  by  any  parties 
by  reasoD  of  the  exercise  of  iba  powers  of  the  compaoy  ;  and  it 
aieo  preecribee  the  mode  of  ascartuning  the  amoont  o£  c<Hnpeii£a- 
tion  where  any  party  shall  have  been  injorioosly  affected  by  the 

BUecT  f.  Tha  Bum,  1  HWtoM,  S9;  Bnbiua  *.  nw  BaoM,  lb.,  KO.    Jt»  to  Ugfc- 
«aja,  Dftlrymple  *.  Wtiitingh«in,  36  Ft.,  US. 

HuuoncuTia.  Field  *.  The  Vermont  A  HaMachnMtta  R.  B.  Co.,  4  Ctuk.,  ISO; 
Boston  •.  Peterborough  A  Shirley  R.  TL,  lb.,  4BT ;  White  *.  Ibe  aonOi  Shore  R  R. 
•  A.,  41S;  Oupin  *.  The  Borteo  A  FroTiaenee  R.  R.,  A.,  4>3;  Ckidiser  *.  Tlie 
Borton  A  Woreertw  R.  R.  Co.,  •  A;,  1.  A«  to  euMli,  Cbaae*.  SntUn  HuY'g  Co.,  4 
0««A,  isa.  Aatoblghira;*,Ae.,CrookBtt*.TheCi^af  BortoD,  fi  A,  IBS;  UoiM- 
gle  *.  The  Ca  ComniiBtionen  of  Bristol,  S  A.,  SSO ;  DunoD  «.  Beading,  S  Oray,  3t  A 
As  (0  ridemlkB,  The  City  of  Lowell  k  Freneh,  0  OmA,  218.  Aj  to  tOlowuee  Ibr 
banefit,  M eaohMB  a.  ntaliba^  R.  B.,  4  OnA.,  MI ;  Upton  *.  Ibe  Sinth  Readh^ 
BrMMliB,R.  Co^SiA,  80a  AitoadmUom  of  erldanee,  WUt««.:ptelibint;R.R„ 
4  (AMA,44a 

Ebodx  liLAVOL    Aa  to  highways  Bonnda  v.  Mnmford;  tR.1^  164. 

Comaonocn.  NioholKD  «.  Tie  ITew  York  A  New  Hftvea  R.  B.  Col,  U  Ohm., 
9^  Aa  to  highwayts  Ckrk  K  The  Town  of  Bkf brook,  SI  aMii.,S18.  AwMnentof 
banafita,  Niaholi  a.  Bridgeport,  SS  A,  18B. 

Hzw  Ttttx.  Fdly  V  Hie  B«mtoga  A  Waihington  R  B.  Co.,  9  Barb.,  449 ; 
Wheeler  «,  The  Roeherter  A  Synonae  B.  B.  Co.,  13  A.,  SST;  Qoold  a.  The 
HndaoD  Birer  R  R  Co.,  lb.,  016 ;  The  Troy  A  Boatoii  R  R  Co.  a.  Lee,  IS  A.,  169 ; 
Henta*.  Hie  Long  lalMidRR  Co,  A.,  646;  FnrnlHa.  HeHndaonUTerRRCa, 
B  Bvn^.,  Ul ;  Hill  a.  T%e  Hohftwk  A  HadsoD  Birer  R  R  Co.,  >  BM.,  Ml;  Albany 
y.  Ratlnad  Ca  a:  I^ndng,  IS  Barb.,  68 1  Ouundalgna  A  IHaguaR  R  Co.  a.  Payne, 
A.,  21ti  Cngera.  nieEndMitiIUTerRRCo.,8  Jrtn«.,19a  Aatocanala,  Newell  ft 
The  People,  8  £U<£,  9 ;  Bamey  a.  The  CSty  of  Bo&lo,  IS  Barh.,  46T ;  Rezford  a; 
Enlght,  A,  eST :  &  a,  1  Ken.,  BOS ;  T%e  People  a.  Sduxnmiaker,  S  A.,  S38 ;  Orit 
fith  a.  Follett,  SO  Barb.,  620.  As  to  bridges,  HUl  a.  Snperriion  of  IlriDgdoa 
Conniy,  %  Kant.,  %%  Ai  to  hlghwaya,  Ae.,  Plant  a.  Hie  Long  Idand  R  R  Co.,  10 
Barb.,  36 ;  Chapman  a.  Hie  Albany  A  Schenectady  R  R  Co.,  lb.,  S60 ;  Mantca  a: 
The  Mayor,  Ae.,  of  New  York,  4  Bdd.,  ISO.  In  the  matter  of  wldentog  Wall  Street, 
VI  Bath.,  617;  Clark  «.  The  City  of  Utjoi,  IS  A.,  4G1.  Aa  to  riparian  proprieten; 
Brown  v.  Hie  Caynga  A  SnaqBehaona  B.  R  Co.,  S  Kttn.,  8A.  A*  to  adminion  of 
evideuoe,  Troy  A  Bo«toD  R  R  Co.  a:  Norlbem  Tnrniuke,  IS  Barb.,  lOa  Aa  to  set- 
off of  benefit,  Betts  ■.  The  City  of  Willianubargh,  IS  Barb.,  astt. 

New  JnozT.  aomerrUIe  A  EasUm  R  R  Co.  a.  Doughty,  3  JVo  Ar.,  495 ;  Costar 
e.  New  Jersey  R  R  Ca,  S  Zabr.,  321 ;  The  Same  a.  The  Same,  4  A,  ?S0 ;  Starr  a. 
The  Camden  R  R  Co.,  A.,  693.  As  to  Canal^  Den  v.  The  Morrii  Canal  Co.,  4  ZOr.. 
SST.  As  to  highways,  Ae.,  Perrine  v.  fart,  3  N.  /.,  86S ;  The  StaU  a.  Dean,  8  2afrf-., 
SSE;  Same  a.  Coofer,  A.,  881;  Same  a.  Miller,  A.,  888;  Beadlsgtona.  IMlley,4A., 
209.    AsseeMDent  of  benefit*,  TheState  a.  Jersey  Qty,  A.,  6S3. 

FDnnTT.TAn:A.  Ohio  A  FenniylTania  R  R  Co.  ■.  Bradford, }  B  Pmn.,  SS8 ;  BaQ- 
raada.Oemer,  30  A,  240;  Rettenbaogh  a.  The  Chester  Valley  RR  Co.,  SI  A.,  lOO; 
Penn^lvaDU  R  R  Co.  a.  Seiffar,  2S  lb.,  866 ;  Zaek  *.  Fenn.  R  R  Co.,  36  A,  8B4 ; 
O'Bara  a;  The  Same,  lb.,  44G ;  The  North  Paun.  R  R  Co.  a.  Davis,  36  A,  331    As 
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work,  and  for  whioh  they  sball  not  hare  received  satis&otioiL  (n) 
Under  this  act  it  has  been  held  that  where  the  proxunity  of  s 
nulway  eroeeing  a  private  road  diminished  the  valne  of  the  prop- 
erty, (and  Lord  Campbell,  C.  J.,  intiinated  that  tiie  mere  paasoge 
of  the  ti-ainB  dose  to  the  boose  would  have  the  same  legal  effect), 
it  was  held  to  give  a  right  to  redress ;  and  the  court  said,  "  The 
company  have  done  and  do  that  which  woidd  be  an  actionable 
injnrj  unless  done  under  the  powers  oanfrared  by  the  act ;  and 
that  is  a  very  fair  criterion  to  see  if  lands  are  injorioosly  affected 
within  the  statute."  (o) 

In  England,  by  the  Land  Glauses  Consolidation  Act,  8  Vict, 

(«)  8  A  9  TTUA.,  &  so,  g  Sl 


to«an«li,IJgftt«.  TheCommonv«klth,  19Paiit.a.,4B8.  Aa  tojotnt  own»i,PItt*- 
bnrg^  A  S.  Bailrosd  Co. «.  F«n.  26  Jb.,  SSS. 

Uaktuhd.  EBndlton  *.  Aunapolii  &  Elk  Ridge  R.  B.  Co.,  1  Md.  Ck.  Seat.,  10?. 
As  to  Oftnali,  EameBE  «.  Choapedce  A  OUo  CbhiI  Co.,  lb.,  S48. 

Bovm  OaaunA.  OrMnrlUe  A  Colninbi*  B.  B.  Co.  *.  Nnniuuiuker,  4  SiA,  lOT ; 
UlAuUiii  *.  Tha  Chu-lotta  A  Ba  Cn.  K  B.  Cik,fi  A.,  SBt;  White  K^e  Sune,  6 
Jh,,  i1  i  BaUn»d  Co. «.  Bonlith,  B  Ih.,  13S.  Ai  to  sllowaiiM  Ibr  beaefit,  GrMiiTllk 
*ColaiDblaR.B.Co.p.  Partlow,  61tieh.,ii6. 

Owm«iA.    Afto  bridge*,  Tonng  v.  EarrlKin,  IT  Cfto.,  tO. 

A..1.1MJ,  Aa  to  admiaaioii  of  erldeiioe,  'Hta  Hontgomerjr  A  Weat  Poliit  !L  B. 
Co.  •.  Tamer,  ID  AU.,1K. 

Tmoaan.  *NadiTlll«  A  ObattuoogaB.  B.,  k  Cov&Tdlii,ll£taRpA.,8<e;  Hixd 
«.  The  NuhTille,  Ae.  B,  B.  Ca,  9  Smui,  4». 

EnrrccKT.    Wolfe  •.  He  Lenngtou  A  CoTtDgton  B.  B.,  IS  B.  Monr.,  404. 

iLLnon.  A.AS.BaIlroadCo.*.  CBTpenter,  UJU^Ita  Aitofeneaa  ud  aUtle- 
KiwTda,  A  A  S.  B^boad  Ca  v.  Baagli,  14  IlL,  Sll.  As  to  hi{^myi,  Ao.,  Canal 
Itniteea *. Ilia  a^  of  CUeago,  IS  Ib-.tOt;  Ooim^of  Sangamon  k  Brown,  18  lb., 
Vfl. 

Jmit.tii.  So  deilDDtloD  for  benefit,  M "Hahon  >.  Hie  Cbidnnatl,  Aa.,  R.  R.  Co., 
B  Ind.,  41S ;  He  Hawoaafle,  Ac,  R,  B.  Co. «.  Braabaeb,  Ih.,  54S. 

Oma  IJtdellianuB.B.KirB7lor,  >OMo(jr.  a),9SB.  Aa  to  brldget,  Fnlton 
«.  Lnoaa,  iA.,  BOS. 

Uhsiuk.  Draper  *.  WiDiami,  S  iRch.,  6S6 ;  Tb«  People  «.  The  Hlefa.  Sontiwii 
Btdlroad,  S  Jh.,  48S.  Aa  to  Intereat,  The  People  ».  La  Giange,  S  tb.,  187.  Aa  to 
Uj^waja,  The  PeopFe  «.  Selg,  I  A.,  111. 

Wnoomn.    neHUwankie  AHinladpplB.  B.  Oo.«.  &ble,4  ObM<£,  IS. 

EMQUiB  Dnnuoin.  The  Harqnia  of  SAllabnrf  «.  He  Great  VoiUiem  Bailwaj 
Co.,  10£^Z.4£,S44i  Bq^v,ThsLeeaa,Ae.,BaUira7Co.,  11  Ik  The  Lmi- 
oaahlre  A  TorhaUre  B.  S;  Co.  ft  Krana,  19  A..  S»S;  Begina  «.  He  London  A  ITmih- 
weeteni  B^way  Co.,  81  Ti.,  87 ;  Hnehin  *.  The  London  A  Blaekwall  Bulway  Co., 
Bli}.,  ai9;  Byleav.  Ip<vichDoohCammli^onen,SBii.,4U.  Aa  tobridgea,B^D« 
•. He luhablUnta of  Sonthampton,  \i E*g.  L. i B.,llt. 
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C.  IS,  oompensation  is  given  for  an/  luida,  or  **  any  interest 
therein,  whidi  dull  have  been  taken  for  or  injnrioaHl/  affected 
tty  die  execntioD  of  tlie  work."  And  under  this  statute,  damage 
done  by  dirt  and  dost  and  the  obstraotion  of  cnatomers,  is  a  snb- 
ject  of  remuneration.  (j>)  Under  dug  statute,  aiao,  the  damages 
mnst  be  paid  before  entry,  (g) 

Where  a  dock  company  anthoiized  to  take  lands  were  to 
make  "compensation  for  the  damage  occasioned  to  any  sach 
land  by  the  execution  of  the  worka,"  it  vas  held  that  tMe  Im- 
goage  wonld  include  compensation  to  a  land-owner  parting  with 
his  premises,  for  loas  which  be  would  sastain  by  having  to  give 
up  his  basiness  as  a  brewer  until  he  conld  obtain  other  soitable 
premises  for  carrying  it  on.  (r) 

In  tlie  case  of  an  arbitration  to  recover  compenaatioQ  for  dam- 
age occasioned  to  the  lands,  mines,  minerals,  and  works  of  tiie 
plaintiffi,  nnder  stat  39  Qeo.  III.  o.  74,  there  was  no  provision 
in  the  snbmiasion  in  regard  to  the  measnre  of  damages.  The 
arbitrators  made  an  allowance  for  the  capital  and  interest  invested 
in  working  the  coal  field;  and,  on  moti<m,  the  Court  of  Eiog'a 

Bench  held  this  right.  («) 
[S63]  In  this  country  our  8tate  cotastitntiona  generally  recog- 
nize and  declare  the  right  of  eminent  domain,  on  which 
these  statutes  are  founded ;  but  they  are  also  drawn  so  as  corefhlly 
to  protect  individual  property,  and  their  language  usually  is,  that 
private  property  shall  not  be  taken  for  public  use  without  **Ju9t 
ecmpeneaium.'"  In  construing  this  phrase,  the  general  principle 
ronning  throu^out  the  cases  seems  to  be,  tliat  a  just  compensa- 
tion to  the  owner  for  taking  his  property  for  public  use  withont 
his  consent,  means  the  actual  value  of  the  property  in  money, 
without  any  deduction  for  estimated  profit  or  advantages  accruing 
to  the  owner  from  the  public  nse  erf  liis  property.  Speculative 
advantages  or  disadvantages,  independent  of  the  intrinsic  value 
of  the  property  from  the  improvement,  are  a  matter  of  set-off 
agunst  each  other,  and  do  not  affect  the  dry  claim  for  the 
intrinsic  value  of  the  property  taken.  (Q  It  has  been  declared  in 
New  York,  in  relation  to  railroads  running  through  cities,  that  the 


.  _  _ .  _  ,1  Qiun't  Btittk,  98. 

alUnudan  •:  Ihiiahwter  &  Co.,  1  (')  Jacob*.  City  of  LonUrlUe,  g  Dama 

,728.  Aj).,  114      EentTi  CommenUrieB,  ToL 

(r)  Jabb>.HiillDoakCo.,9Q.£.,44S.      it,  S89,  in  noUfl,  where  muiy  euwu« 
coUeoted. 
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proliibitioii  of  the  eonstitntion  is  against  taking  priTBte  property, 
not  against  it^riea  to  property,  and  that  contingent  fotnre  dam- 
ages or  incideoital  and  consequential  injuries  of  indefinite  amonnt 
not  capable  of  estunate,  do  not  fall  within  the  stidnte.  Bo,  when 
H  is  alleged  that  prirate  proper^  in  Uie  neighborhood  of  a  raO- 
way  "will  be  injured  by  its  Ticinity,  the  claim  is  inadmisBible.  («) 
The  same  doctrine  baa  also  been  applied  to  the  grading  of  streeta 
and  highways,  and  it  has  been  held  that  injnry  resnlting  jVom 
grading  and  leveling  a  street,  either  by  catting  down  or  filling 
op  &o  ae  to  make  the  street  either  below  or  abore  tlie  natural 
level  of  the  adjacent  land,  is  daimmim  ahtgve  it^vria^  for  which 
no  compensation  can  be  had.  In  the  principal  case  it  was  fonnd 
tbns,  thongh  the  property  had  Buffered  damage,  there  was  no  prot 
cedent  for  saying  that  it  hod  been  "taken  for  public  nee  "  within 
the  meaning  of  the  constitntion,  and  it  was  declared  "  that  the  case 
seemed  to  fUl  within  the  principle  that  a  man  may  enjo;p^  his  land 
in  the  way  such  property  is  nsually  enjoyed  without  being  an- 
swerable for  the  indirect  or  consequential  damages  which  may 
be  sostained  by  on  adjoining  land-owner."  (v)  I  think  it  will  be 
found  that  more  care  is  taken  of  the  righta  and  interests  of  the 
proprietor  mider  the  English  statutes,  than  in  this  comitry. 

Hnch  discussion  has  also  been  made  as  to  whether  ^e  com- 
pensation in  these  cases  is  to  be  made  concurrently  with  taking 
the  land,  or  what  resnlta  are  to  foUow  where  a  ooncnrrent  rem- 
edy is  not  provided  in  the  act  authorizing  the  land  to  be 
taken,  {w)  In  r^;ard  to  the  constitational provision  secnr-  [567] 
ing  trial  by  jury,  it  has  been  decided  in  New  York  that  a 
legislative  enactment  for  tlie  ascertainment  of  railroad  damages 
by  a  committee  is  not  snconstitutionaL  (a;)  So  in  regard  to  the 
filial  decision  of  the  Coimiy  Court  in  Yermont.  (y) 

(ii)Dnk«a.  BiidaoBR.K.Co.,T£ar6,,  nntotlie  king  to  luiTe  ■  lieeDse  tonft 

BOS.  thia  writ  out  of  the  Chancery,  dir«et«d 

(v)  Radoliffe  EzVb  «  Hafor  of  Brook-  mito  the  Meheator,  to  inquire  -what  dain> 

lyn,  4  Oomt.  10B.  age  It  vonld  ba  to  the  kbg  or  to  other 

(«)  Id  New  York,  wherever  the  gorer-  perBona  if  the  Mng  ahould  grant  the 
nor  Ib  anthoriied  \iy  law  to  take  poaie*-  uaeiu& — datura  STtviam,  in  voe,  MO. 
donofpriratepropertf,  awritofi»f;iiorf  fa!)BBetiiianti.a  R.  K.Oo.,  Si><iw«,45. 
damnum  it  proHded ;  and  the  benefita  of  (y)  Gold  v.  Yenboot  Oantral  Bailrosd, 
tUa  proaeedlnB  hmvt  in  maaj  oaaea  bean  19  Firm.,  479.  In  Tennanee,  the  pro- 
extended  to  the  Untied  StateBt  iS.3.,  eeeding  by  writ  of  ad  qtiod  damnum,  to 
■S9.  aaaeaa  damagca  where  the  land  of  tile 

The  original  writ  of  9d.quod  dmnmum  appltaint  iiButjeetto  a  pnblie  eaaement, 

laywhereamanwonldglTeUndaor  tan-  haabeen  decided  to  be  not  in  den^tion 

'     '           '      '    ;  before  the  Ucenaa  of  the  common  law,  bnt  In  aceordano* 


of  the  king  and  ahi«f  lord  to  make  snoh      with  it«  proTidon*.     Nolenarilte  'nim- 
gift  woa  grantAd,  the  eonne  wai  to  ano     pike  Oo,  v,  Quinnbf ,  8  fMnpAnyi,  414, 
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In  New  York  it  is  well  settled,  that  where  an  act  authoiiziiig 
tiu  takJBg  (^  private  proper^  ftnr  public  pnrpoeee,  provldeB  tar 
a  JQBt  compensation  to  the  owner,  it  is  mffldeDt  that  the  act 
makes  proTision  for  fotore  compensation.  The  aseessment  and 
{Miyment  of  damages  need  not  precede  the  eatry  and  occnpa- 
tion.  (a) 

In  ladiana,  an  act  was  passed  in  1886,  providing  for  a  general 
system  of  internal  improvement  Under  this  etatnte  it  is  hsAA 
that  the  asseannent  and  pajment  of  damages  for  injuries  done  to 
real  estate  in  conatmcting  a  canal  mnst  he  in  gold  and  silvw,  and 
cannot  he  made  in  canal  scrip,  (a)  In  Yermon^  on.  a  ree(^nia- 
aitce  given  on  appeal  from  a  judgment  rendered  in  &Tor 
[668]  of  the  land-owner,  the  plaint  is  not  entitled  to  reoorer 
the  value  of  the  rents  and  {nofite,  but  only  his  coats.  ^ 
In  ]lf  assachosetts,  an  action  against  a  town  to  recover  damages 
aeeeesed  by  county  oommisnoners  in  laying  ont  a  town  way  over 
the  plaintiff's  land,  cannot  be  commenced  before  tiie  land  is  en- 
tered on  and  poseeesion  thereof  token,  (p) 

In  Maasachosetta,  where  a  party  who  has  agreed  to  convey 
land  for  a  earn  certain  to  a  ralkoad  company,  refosea  to  peiform, 
and  obtains  an  assassmeiit  of  Ms  damages  caused  by  the  laying 
out  the  road,  the  meaaore  of  the  damages  to  which  he  ia  liable 
for  the  breach  of  his  agreement,  is  the  excess  of  the  snm  aaaesaed 
over  the  smn  for  which  he  agreed  to  convey,  {d) 

\ 

(()  Sadth  V.  Belmer,  1  Barb.  8.  0.  JR., 


410. 

<a)  Th«  Stkta  •.  BiMkmo,  8  Sladif., 
Ufi.  S«e  ftUo,  Tbs  SUte  ■.  IMgbj,  S 
Blaekf.,  S84,  knd  Loeu  >.  HavMni,  8 
Slaei/.,  S87.  A<  to  u>«Bameitt  of  dam- 
agM  on  ■  writ  of  ad  fttod  damnum  In  the 
««ine  8tat«,  MS  OhapiiuB  «.  QroTM,  8 
BiaeJef.,  SOS,  and  Pack  v.  Tan  Beu8MlA«r, 
e  Slack/.,  Sli.  An  interating  Xaem- 
non  as  to  tiie  prinolple  of  rallroM  dam- 
age will  be  foond  in  BomarTille  A  Eatt- 
«ra  Bailroad  Oo.  Mb.  Doughty,  S  Zabn»- 

I.  (Aambarland,  19   Vtrm., 


I.  49S. 


WiUIama*.  Felaan.S8i>icfc,  141.  Hunt 
«.  Whitney,  4  MA,  eoS.  Fttoh  «.  Ste- 
T«iu,  a  M4L,  BOe.  aeyTDonr  r.  Oarta,  % 
Mtt.,SiO.   Fitoh  «. Be;fnioar,  9  ir<(., 4S2. 

In  M^na,  as  to-  flowing  land),  ITel«oii 
•.  Batterfiald,  %1  Maltm,  330.  Ssedan- 
aparger  ■.  Bpav,  11  Maitu,  128.  Under 
uie  pooisdebtor  act,  in  Uie  aame  Stat^ 
Cordu  tr.  Sagar,  14  Maint,  47fi.  Frea«h 
K  M'AlIatar,  SO  JTohm,  44S.  Hathaway 
V.  Croiby,  II  Mmnt,  448. 

In  Manaahiuetta,  aa  to  iherUh,  Ae., 
BartlettK  BTel«th,4  JM:,  149.  In&Ga- 
■ivuppl,  a«  to  the  aama  •nbjea^  Owin  «. 
BreedloTe,  a  StnMrd,  S9. 

In  Bnj^and,  m  to  woAi  of  pnUifl  fan- 


(6)  Drew  < 
WB.  ..        ■  . 

{t)  Harding «.InhahltaiitB of  Medway,  tntiTemant,  li»av.VJia«f,iJtte*.AWA^ 

10  MA.  4«S.    La  Croix  •.  the  8am<^  13  8U.    Thiekoeaac  «.  Lanearter  Coal  Cmh- 

Jftt.  HB.  pany,  4  Mtet.  <t  Wilt.,  *1i.    Tomer  «. 

(if)  Weetem  R.  B.  Co.  •;  Babeo<ik,  6  Sheffield  <b  Rotiierhan  Bailway  Co.,  10 

MHmU/,  34«.  Mm*,  d  WtU.,  4S£.    Goldie  v.  Oawold,! 

For  other  oaaea  In  HaaMohosetta,  at  to  Do»,  5SS.,    Bpuat  *.  Knowka,  S  Bam, 

lands  flowed  by  mill-daiDBi  lee  Iioonard  £10. 

■.  Bchenck,  8  Ma.,  861,    SiteU  •.  Bridge-  In  thU  ooontry,  on  the  aame  snhjeet, 

-water  C  Q.  M*iui£  Co.,  24  Pitk..  SOS.  in  Maanehwetti,  Fatt^nm  «.  BoAon,  2S 
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An  interesting  though  not  veiy  munerons  olaas  of  casea  [668] 
relates  to  the  etotatee  which  impose  penalties  on  witnesses 
tot  non-attendaiice  in  obedknce  to  sabpcena.  (1)  Hie  ori^nal  En- 
glish statute  («)  imposed  a  penalty  of  ten  pounds  on  a  witness  who 
made  de&aJt  and  ref^ised  to  appear,  "  having  not  a  lawful  or 
reasonable  let  or  impediment  to  the  contraiy,  the  said  penalty  to 
be  recoTgred  by  the  party  so  grieved."  Under  this  stetnte  and 
those  in  analogy  to  it  enaeted  in  this  coontry,  it  has  been  held 
that  to  entitle  the  plaintiff  to  recover  it  mnst  appear  tiiat  the 
witness  was  nuiterial,  and  t^t  damages  resnlted  fix>m  hia  non- 
attendance  }  evidence,  therefore,  that  the  plaintiff  had  admitted 
'  that  the  defendant  knew  nothing  abont  the  matter  in  contro- 
versy, is  admissible.  {/)  A  similar  liabili^  ,exiBts  at  common 
law,  independent  of  the  statute,  and  may  be  enf<»M:ed  by  an 
action  on  the  case,  {g) 

In  maay  of  the  States,  and  particularly  in  New  England, 
laws  have  been  passed  to  compel  the  towns  to  keep  their  high- 
ways and  bridges  in  repair,  and  requiring  them  to  make  compen- 
sation for  any  injory  reanlting  &om  their  neglect  In  Oonnecti- 
CQt,  it  has  been  decided  on  a  statute  of  this  kind,  that  towns  liable 
to  -payjiui  damages  for  defects  in  bridges  or  roads,  are  not  liable 
for  amaequantial  damages,  such  as  the  Iobs  of  service,  and  expense 
at  nursing,  resulting  to  a  peiwm.  fixna  injuries  to  his  ipife  and 
daughter.  (A) 

The  Haine  statute  provides  that  "  any  petson  who  shall  suffer 

Piet.,  4SS ;  W«bUr  i.  bitein  R.  B.  Co.,      in  erideiwa  in  miUgitlon  of  dam^gM. 
S  jr«(.,  141 ;  Dodge  t.  Coanty  Commlft-      Bwl «.  Bpoonm,  t  Dmie,  MS. 


doners,  S  Jf«t.,  881 ;    Aaiiley  «.  Eutem  Ai  to  other  caiM  of  damagM  nndw 

B,  B.  0%,  4  MtL,  iOO;  BodlMt^  ped-  itatatM  In  New  Totk,  »ee  Jkckton  i.  Co> 

UoDer,  M  PiA,  SS9.  vert's  Admiv,  G  W»td.,  isa ;    People  n 

In  New  Torl^  in  k  suit  on  ui  Atlaob-  Bnperrison  of  St.   I^vrenoe,   6   Ono., 


It  bond,  KlTen  on  the  eoDuneneement  SSS;    Bt«wart  *.   McOain,   I   fW,  9B; 

I  nit  in  the  Jnetioe's  Coort,  by  vhlch  WendeU  tr,  Wi   " '  "  ~  ~     " 

pUntiff  ia  to  pay  all  the  damwe*  6  0<m^   101 ; 

and  oosts  tlie  defenduit  may  sustain  by  Wfitd.,  1ST. 


of  a  nit  in  the  Jnstioe's  Coort,  by  vhlch      Wendell  tr.  Waehington  A  WarreD  Basic, 
tha  pUntiff  b  to  pay  all  the  damages      e  Om^   101 ;    BaKlwin  s.   CalkiDa,   10 


reason  of  the  lasoing  of  the  attaebment ;  (<)  6  EUk,  e.  0,  filS. 

if  tlieplaiiiUffindiaattaolimeQtfail,Uia  (/)  QoodvinKWert,  Ou.  Oar.,iVl, 

defendant  ia  entiUed  to  reooTcr  against  MO ;  Courtney  «.  Baker,  I  Dmio,  S7. 

the  obligors,  not  only  the  oosta,  bnt  idso  {g)  P«*i«on  •.  lies,  jieng-t  MI ;  HaS' 

damages  for  die  selinrs  and  detention  of  bronek  *.  Baker,  10/.  £.,  MS ;  sea  Hnrd 

the  property,     DunDlng  •.  Eumphrey,  «.  Swan^  4  Dtnio,  is. 

M  Wtni.,  SI.    Bat  a  sabeequent  attaoh-  (A)  Chidasy  t.  Oauton,  11  Ohm.,  47S. 

mentandjudgoienttheraoaiiiaybegiTMi 


(l)SMaatatliIslIabmtyI«M«;0(^iaBM«.(ff'.  T.),WK 
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any  damage  in  his  proper^,"  throng^  any  defect  in  a  hij^vay, 
may  recover  of  Uie  town  liable  to  keep  the  highway  in  repair, 
the  amount  of  mch  damage.  In  a  case  on  thi«  etatate,  it  waa 
held  that  a  plaintiff  traveling  with  a  hired  lunae,  which  had 
been  mined  by  a  defect  in  liie  road,  and  the  valne  of  which 
be  had  paid  to  the  owner,  could  recover  the  enm  bo  paid  of  the 

town.(t) 
[570]  InjorieB  done  by  fmim*!^  foim  anotlier  class.  At  com- 
mon law,  the  owner  of  a  dog  is  accountable  for  mischief 
done  by  him,  if  he  had  notice  of  the  anim^^B  vicious  {ffopenaities. 
tDus  liability  is  enlai^^  by  statute  in  New  Yiffk ;  where  the 
owner  of  the  dog  la  made  liable  for  injuries  done  to  sheep, 
althouf^  he  has  bo  prerioae  notice.  In  an  action  on  the  statute, 
tlie  proprietor  is  not  liable,  however,  to  exemplary  damages ;  and 
where  dogs  of  several  owners  join  in  the  trec^tase,  each  owner  is 
severally  liable  only  for  the  damage  done  by  his  own  dog.  {J)  (1) 
In  Massachusetts,  it  ia  oiacted  "  that  any  owner  or  keefper  of  any 
dog  shall  forfeit  to  any  person  injured  by  such  dog,  double  ^ 
amount  of  the  da/mage  austained  hjf  him  /"  and  it  has  been  held 
in  constmii^  this  language,  that  when  the  acticm  ia  bron^t  by 
the  plaintiff  for  injury  done  to  hia  minor  son,  he  ml^t  recover 
for  Ibe  loss  of  the  child's  service,  and  the  expense  of  his  core.  [Jt) 
The  role  that  penal  statutes  are  to  be  strictly  conatmed,  ia 
applied  to  enactments  on  the  subject  of  damages.  So  in  IGsais- 
dppi,  where  a  statate  gave  a  penalty  of  "  damages  in  lieu  tii 
interest  not  exceeding  thirty  per  cent,  per  annum  against  attor- 
neys for  refosng  to  pay  over  moneys  when  collected  for  their 
clients,"  it  waa  held  a  peual  statute  to  be  strictly  construed,  and 
that  none  but"  oUents,*'  strictly,  could  avail  themselves  of  it.  (Q 
We  have  seen,  under  the  head  of  debt,  that  damages  are 
awarded,  not  for  the  debt,  which  is  recoverable  in  numero,  bnt 

(OUttlefidd  «.  Biddefbrd,  it  Maint  SSB;  BaueUK  Tomliiuon,  8Cbwi.,ao«; 

Jt.,  SIO.  Aduni  a.  Hftll,  %  Verm,,  9. 

{J)  AnchmntT  «.  BJiim,  1  Dtnio,  tW ;  {k)  MaCBrthv  «.  Onild,  IS  Xtt,  »1. 

Van  Stswbergh  «.  Tobiu,  It    Wtid.,         (f)  81««ii  *.  JtdmMm,  14  Aft.  <t  M.,  47. 


(I)  Sea  alM  w  to  Oie  law  in  Ner  Tork,  Btdle  «.  Bn^tli.  8  S.  D,  Bmitk't  O.  P.  B., 
810 ;  Wlieeler  k  Brant,  2B  Barb.,  SU ;  Fiah *.  Bkut,  SI  lb.,  US;  alao Bari «.  Tan 
Alitine,  8  Barb.,  SSO ;  in  whioh  eaaa  the  ii^jiiry  wai  oeca^ned  by  bsea.  Conmlt 
also,  on  the  law  of  other  Statea,  Campbell  v.  Brown,  19  Ptm,  Bt.,  BBS ;  Johnaon  w. 
WIng,8  J(i<A.,  let;  Smith •.Cuiaqr,U^fa..56«. 
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f<H-  itB  detention.  This  principle  is  applied  to  penalties  ^vea  by 
Btatntes ;  vbick  must,  unless  some  other  form  of  action  is  provided, 
be  recovered  in  an  action  of  debt,  (m)  Bat  a  nice  qtiestion  bas 
presented  itwlf  on  tbe  constraction  of  Btatntes  of  this  description, 
whedher  in  the  particular  case  the  penalty  is  to  be  regarded  as  a 
debt  or  as  unliquidated  damages.  There  is  a  clear  distinc- 
tion between  actions  brought  simply  for  penalties,  and  [571] 
actions  brought  under  penal  statntes  to  recover  compensa- 
tion for  injuiiea.  {n)  If  a  sum  certain  be  given,  by  way  of  pen- 
alty, to  the  party  aggrieved,  he  may  recover  not  otdy  the  money, 
but  damages  for  its  detention,  (o)  Bat  if  the  penalty  be  given  to 
t^e  party  suing,  a  common  informer  is  not  allowed  damage  for 
the  detention,  {ji)  Bat  if  doable  or  treble  damages  be  given  by 
way  of  paialty,  not  even  the  party  aggrieved  can  have  damages 
for  the  detention ;  because  the  som  being  uncertain,  jt  is  not  to 
be  considered  as  a  debt.  (<f) 

Where  doable  or  treble  damages  are  given,  (1)  it  has  been 
held  donbtftd  how  the  doable  or  treble  value  is  to  be  arrived  at ; 
whether  the  jury  are  to  find  single  damages  to  be  increased  by 
the  court,  or  whether  they  are  to  find  doable  the  whole  amonut 
awarded  by  the  statute,  (r)  The  general  and  better  practice 
would  seem  to  be,  for  the  jury  to  fijid  sin^e  damages,  and  for 
the  court  to  doable  or  treble  them ;  although  it  would  probably 
be  equally  good  for  the  joiy  to  assess  the  augmented  damages,  if 
it  appear  on  the  record  tiiat  such  assessment  was  in  fact  made.  (2) 
But  in  debt  for  a  penalty  of  double  the  value  of  a  vessel  and 
cai^  ander  the  embargo  act  of  9th  January,  1808,  it  was  held 

(m)  WliCTS  t,  itatDU  orMtes  » liabilltf  Sajer  itAUa  thii  propodtdon  podUTelv ; 

to  pay  money,  but  does  not  prewnibe  any  but  It  uenu  by  the  report  QuA  tha  plsm- 

Mme^ by WUeh* recover; sh^behM),  tiff  releued  dIb  damagea  "beeauaehe 

debt  is  the  proper  remadf .    Strange  «;  was  in  doabt.' 

PoweU,  IS  ^I&,  452.  (r)TheBiitiiorlileaars£n>.^^.,i><M(- 

(ni  Wite  V.  Bonifldd,  S  Q.  B.  H,  100;  agt,  pi.  70 ;  G  Cant.  Dig.  PUad.,  8,  g  16 ; 

ud  fltzhall  K  Brooke,  i  <l  B.  R.,  87S.  S  EM.,   M;  Soyor   m  Dantaga,  342 ; 

(o>llorth  V.  Witigale,  Cro.  Car,  B09.  Bennett  e.  Hart,  Saj/er  on  Daomga,  244i 

Atit4,  412,  Grant  e.  Aatle,  Dimg.,  ISS,  n.  781 ;  Lob- 

ip)  NorthK>IivvraT^£o;.^ir.,e74;  dell  e.  lababUknto  of  Hew  Bedford,  1 


Damasee,  F, 

(j)  I)agffe  ».  Kent, 


Mau.  R.,  1E2. 


(;)  Dagge  *.  Eeat,  On.  J.,  70.    Ur. 

(1)  The  demand  for  neh  damagei  miut  be  expreaaly  tnaerted  in  the  deelaratlon, 
which  mnat  either  recite  the  atstdte,  or  conolnde  "  t«  Uie  damage  of  the  ]^a[ntlir 
againEt  the  torta  of  the  atatote."  Chapman  >.  Emeile,  B  CoJL,  289,  and  anthoritiea 
cited. 

(2)  See  Welsh  «.  Anthony,  16  /■(mi.  St.,  Ui 
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by  mx.  Justice  Stor7,  that  the  verdict  of  the  jniy  most  be  taken 
to  be  tlie  double  valae,  noIeeB  die  contrary  appeats.  (<) 

We  hove  already,  under  the  head  oi  iutOTeat,  ezammed  aome 
of  those  statateavhichg^ve  daiuBgeB,or  intereet  by  vay  of 
[57S]  damagea,  on  nDBOBtUDed  writs  of  error.  Sometunes  a 
penalty  is  imposed,  ae  in  Ohio,  of  mmple  coat.  {£) 

The  subject  of  damagea  ariaing  from  the  orerflow  of  lands, 
reenlting  irom  the  erection  <^  dams,  has  been  in  many  States 
of  the  Union  brosght  very  much  under  the  control  of  qtedal 
statDtea.  At  common  law  the  riparian  laud-owner  has  a  right  to 
have  the  natural  water-conrse  kept  cfpen  the  -wbcAe  time.  Bat  in 
order  to  give  secnrity  and  qniet  to  mill-ownerB  in  sereral  States 
of  the  Union,  statatee  hare  been  passed,  as  in  Maeeachnaette,  to 
regulate  Hie  erection  and  maintenance  of  titose  dams,  which  if 
observed  by  the  proprietor  will  secure  him  from  any  action  at 
common  law.  (u)  But  if  the  provisions  of  theee  statntea  aie  not 
complied  with,  as  where  tiie  dam  is  kept  np  at  a  season  of  the 
year  prohibited,  the  mill-owner  shall  have  no  benefit  oi  the 
statate,  bat  be  liable  as  if  it  had  not  been  passed  to  a  snit  at  com. 
mon  law  for  the  distarbanoe.  (v)  In  the  same  State  it  haa  been 
held  that  the  provisions  .of  tiieae  statntea  for  the  sapport  and 
regulation  of  mills,  cannot  be  so  constmed  as  to  justify  or  ezcasa 
the  erection  of  a  dam  iu  auch  a  manner  aa  to  overflow  a  public 
highway  and  render  it  impaeaable ;  (to)  and  in  an  action  by  the 
town  against  a  mill-owner  in  snch  a  case,  the  plmntiSs  are  entitled 
to  recover  ihe  ezpenae  incurred  in  repairing  the  road,  with 
interest,  bat  not  the  coats  of  an  indictment  for  not  aeasouably 
repuring  the  road,  (z) 

In  Kew  York,  by  the  general  railroad  act  of  37th  Sfarch, 
1848,  when  the  company  neglects  to  erect  fences  at  the  sides  of 
the  road,  ami  to  conatroct  and  muntaio  cattle-gnards  at  road 
crosdnge,  the  company  is  liable  for  the  death  of  a  cow  which 


(■)  CroM  v.  The  United  BUtM,  1  ffat-  ton  t>.  Dale,  1  Om,  ISO ;  Moim  •.  Bnrii, 

ItJOtt,  M.  In  HMne  it  bat  been  uid,  tbat  14  J.  S.,  828 ;  Be«kman  ■.  dulmcn,  1 

wberfl  a  (tatote  givei  double  dunagea  It  Qm.,  OM. 

b  whollT  touaaterikl  vhether  thej  ba  {t)  Brady  t.  Chriitopher,  19  OAia,  M, 

m<aaed  by  the  eonrt  or  tiie  jury.    Qnin-  (u)  Stowell  v.  Flagg,  II  Jfoa.,  Sfti 

bv*.  Oartor,  80  JfoHU,  SIB.    Be«,  alw,  (•)  JoknaoDtiEiittridge,  17  JTaMi.TS; 

Wantti  K  DooUtlle,  S  Oott.,  6TB.  Blil  and  wife  «.  Savlea,  la  Ml.,  lt% 

Aa  to  double  and  treble  damagta  in  («)Goinman«ealth*,StaTeni,10J'iaL, 

TStv  York,  lee  Enbbell  v.  Kooheater,  8  S4T. 
a>«.,  IIG;  Brown «.Br{atol,iaw,  176; 
Uringiton  «,  Flatner,  1  Oov.,  17fi ;  Ben- 
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comcfl  on  the  track  and  i'b  billed,  withont  any  proof  of  negligence 
on  the  part  of  the  ^ents  of  the  company,  (t/) 

Id  Hafleachusettfl,  where  the  lessee,  on  appealing  fh>m  a  judg- 
ment in  faTOT  of  the  lessor,  gives  the  statntoiy  bond  to  pay  the 
intervening  rent  and  damages,  snch  damages  are  only  the  rent 
and  interest,  and  cannot  be  construed  to  embrace  loss  of 
the  sale  of  the  premises  or  injury  to  them  ;  nor  can  proof  [573] 
be  received  that  the  occnpation  was  worth  more  than  the 
stipnlated  rent  (2) 

Under  the  Kew  Yoric  city  mechanics'  act,  as  it  is  called, 
intended  to  protect  material  men  and  laborers,  for  work  done 
and  materials  furnished  for  buildings,  the  claimant  cannot  obtain 
a  lien  on  unliquidated  damages,  which  the  bnilder  has  sustuned 
by  being  wrongfully  discharged,  and  thus  prevented  from  com- 
pleting his  contract ;  but  is  restricted  to  snch  funds  as  are  due  and 
to  become  dne  for  actual  performance,  (a) 

Under  this  head,  too,  should  be  conddered  the  subject  of 
nctions  for  infringement  of  patents.  (1)  The  patent  act  of  the 
United  Btates  authorizes  the  jury  in  cases  of  infringement,  to 
give  a  verdict  for  the  actual  damages  sustained ;  and  we  have 
already  had  occasion  to  consider  the  question,  whether  counsel 
feea  can  be  allowed  by  way  of  damages  in  actions  of  this  c1b8s.(}) 
As  to  the  damages  themselvee,  it  has  been  held  that  fall  dama- 
ges are  usually  g^ven  for  the  patented  articles  which  have  l>een 
made  and  sold  to  be  used,  and  not  for  the  selling  or  buying  or 
making  alone,  (c)  If  the  maker  of  the  machine  appear  in  truth 
to  be  ignorant  of  the  ezisteuce  of  the  patent,  and  do  not  intend 

(y)  Svjdam  «.  Uoora,  8  Sarh.  S.  O.  B.,  (t)  Bartholomtw  «.  Ouptn,  loMet.,  I. 

Sse ;  Waldroii «.  R«iiMalMr  A  &  B.  Co.,  ia)  Hajt  *.  Miner,  1  H\U,  686. 

8  Barb.  S.  C.  R.,  SSa  \b)  AMt,  101. 

(c)  10  WImt,  S60 ;  S  JfeLMm,  437. 


(I)  Tlie  nil«  on  the  qneaCton  of  damagea  Ibr  inbingtng  a  ptttcat  i»  to  gire,  not 
TindktiTa  or  ezemplai;  damagea,  bnt  the  actual  damages;  which  wOl  b«  ^e  ordi- 
nary profit  deiiTfid  bf  the  patentee  from  the  lale  of  die  article  cootalidDg  the  iaveii- 
ttoD  infHnged  upon.  Back  «.  Bennanee,  1  BlaUltf.  C  O.  R,  IVS.  But  tn  Onjoa  •. 
8«waU  {lb.,  2*4),  wUeh  was  an  actloo  for  the  inftingemeDt  cf  a  patent,  it  vaa  laid 
hf  Nelaon,  J,,  "  The  aetoal  damages  for  the  Infringement  would  •earn,  as  a  general 
rule  to  be  all  that  eonid  be  reasonably  claimed.  There  may  be  exeeptiana,  Cases 
atty  ari«e  where  the  drcnmitaneas  are  aggraTated,  and  raoh  as  to  r^el  altogeOier 
the  (oiu jMh  of  the  Infringement ;  tn  which  tiie  power  to  Inereue  the  rerdiet  ihonid 
be  exerdsed.  Each  oase  most  depend  on  Its  own  eirenmitaneeeL*  Compare  alio, 
Foote *.  Slliby,  1  Blmttkf.  O.C.K,4M\  aaymonr  *.  MeCormiek,  le  Hm.,  4Sa 
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any  infringement,  thoagh  this  vill  not  altogether  exonerate  him, 
it  Trill  tend  to  mitigate  the  djuaagee.  (<2) 

Where  a  cl^m  for  damages  eziatB  against  agents  or  <^cers  of 
the  United  States  govemment,  and  the  Congress  of  the  United 
States  has  acted  on  the  claim,  and  passed  a  statote  awarding 
damages  for  the  iujar)r'  done,  that  is  a  final  disposition  of  the 
matter,  and  no  farther  redress  can  be  obtained  from  the  courts  of 
law.  (c) 

(>j)  Brrce  V.   Doit,   8   McLean,  5BS:  8e«  R^lna  u.  TIi«  Mayor,  A«^ofIiefa- 

Whlttcmore  «.  Catter,  1  GallUon,  4SI> ;  field,  16  Jw.,  813;  ■  om  upon  the  Eng- 

JoDM  V.  Puree,  Wdata't  P.   C,   lis;  lish  Munidpel  Corpomtion  Act,  i  t  t 

Hogg  e.  Emenon,   1 1  Homirrd,  B87-607.  WilL  IV.,  c.  7S,  There  As  power  of  Hie 

Sea  ftlio,  Lowell  «.  Lewli,  1  Maitm  C.  C,  Lords  of  Treasury  to  make  C(MDp«imlloii 

Iti.  to  a  party  removed  bom  office  waa  eon- 

(t)  V.  StAtm  «.  WlUlami,  4  McLtait.  aidered.     ' 


,yGoogIe 


CHAPTER    XXIV. 


OF  DAMAGES  WTTH  REFERENCE  TO  PLEADING  AND  PRACTICE. 


DftniRgeB,  Omeral  uid  8peoUl--8perikl  Dunagei  to  b«  Knrrad  in  Um  Dvolmtion — 
Unjoindsr  of  CoonU  aod  AMSaanent  of  tnUn  DtmftgM— Jniiadiotioii  of  tha 
Conrta  of  the  United  SUtee  with  raferenee  to  Dsnuyei — Daougea  with  Ttgtri 
toCoet*. 


The  most  important  remttrk  to  be  made  on  this  part  of  oar  bqV 
ject,  is  as  to  the  oeceBsity  of  diBtiiictl7  averriDg  in  the  declare 
tion  the  damage  of  which  the  plaintiff  complains.  Qreat  nicety- 
has  heen  used  in  regard  to  the  peculiar  mode  of  a11^;atiou ;  thos, 
it  has  been  doabted  whether  an  arrerment  was  snfficientlj  clear 
and  poBitiTe  if  preceded  by  the  word  "  whereby,"  or  "  there- 
npon,*'  on  the  groand  that  the  words  following  the  "  whereby  **  or 
"thereupon,"  could  not  be  couaidered  aa  containing  an  averment 
of  matter  qf  fact,  but  merely  matter  of  conclneion  or  inference 
drawn  from  the  matters  previously  alleged.  But  it  now  Beems  to 
be  well  settled,  that  where  the  allegation  following  such  a  word 
as  "  thereupon  "  or  "  whereby  "  is  clearly  intended  as  an  aUeffO- 
tion  of  fact,  the  matter  is  to  be  considered  averred  with  sufficient 
directness,  the  ww^  "  thereupon  "  or  "  whereby "  not  being 
understood  as  showing  that  the  propomtion  following  such  word, 
is  intended  to  be  stated  as  a  consequence  deducib]^  from  what 
precedes,  but  only  as  showing  the  time  at  which,  or  tbe  occasion 
on  which  that  which  follows  the  word  in  question  is  averred  to 
have  taken  place.  (/*)  But  if  the  averment  is  merely  one  of  s 
legal  liability,  it  is  well  established  that  such  an  averment  being 

if)  Pnjoe  «;  Bekber,  tM.Or.i  &,  08 ;  Brown  v.  Hftllett,  S  U,  BBS. 
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one  of  matter  of  law,  will  not  snpplj  the  -want  <^  thoee  kD^ 

tioDS  of  foot  fh)m  vbich  alone  the  court  coold  inf^  ^e 

[575]  law  to  he  aa  stated;  so  that  snch  allegatioQ  is  nseles 

when  tlie  declaration  is  insafBcient,  and  saperflTtons  when 

sufficient  withoat  it 

A  qneetion  of  more  frequent  occorrence  is,  as  to  the  neceseit; 
of  aveiring  the  particalar  canse  and  extent  of  any  special  damage 
for  which  the  plaintiff  claims  redress-  (1) 


(1)  Bm  Cole  *.  Swamton,  1  Col,  Bl ;  Agnew  r.  JdmBon,  SS  Pmn.  A,  411 ;  F*t- 
ttB  V.  libbey ,  S3  Ht.,  ST9.  If  lome  dmmagei  necfrily  TWnlt  to  the  [Jalntift  in 
Judgment  of  Uir,  ttoa  th«  aoti  compbuned  ol^  th«  d«aUntiaa  will  ba  KUtuBtd,  In 
motioQ  in  ureit  of  jiulgment,  witiiotit  ta  allegation  of  ipcelal  damages.  The  Tmrn 
otTroj  e.  The  Ohedilre  Bailnttd  Cranpuy,  t  Piiit.  (JIT.  S.),  88. 

8pe«ial  damage  ie  only  necenarj  to  be  averred  where  it  eonetltatee  in  pert  tlu 
«anae  of  aotlon  ;~-in  other  word*,  whwe  the  fight  to  mdntaln  the  aetton  depeadanpni 
the  bet  that  the  damage  haa been  Kiatalned.  IWgen*.SaTidBon,Si>wr(iir.  flSilU. 
If  a  part;  i*  kept  in  prison  for  any  period,  however  ehort,  without  probable 
oauae,  the  law  preBOme*  that  be  matalni  damage*,  Special  damage  need  not,  in  tatb 
ease,  be  kverred  nor  proved.  Garriwin  «.  Pcarae,  iS.D.  SmiiA'i  (Jf.  T.),  C.  P.  IL,  W- 
In  as  acUoD  for  breach  of  promlae  the  plaintiff  oannot  recover  for  loaa  (rfheiltii, 
except  on  a  slidia  of  ipeeial  damagai  therefor  in  the  etmipl^nt  Lom  of  Ikealth  i> 
not  the  direct,  natural  and  neceMarjeoiueqoenae  of  the  breach  of  eontraot.  Bedell 
e.  Powell.  IB  Barb.  {KY.\  183. 

Lom  of  time  and  expenaee  inoarred  In  preparation  tior  mftrriage,  are  groiuidi  of 
damage  directly  ineideiital  to  Uiebnadi  rfa  promlaa  of  matrUge,  biitiiot<rfq»edil 
danwge.    Smith  v.  Sherman,  4  OuA.  (Jfaw),  *f». 

In  New  York,  it  ia  conudered  seUled  tiiat  in  a  libel  ndt,  when  the  court  ou 
diaeem  an  liyurioni  meaning  in  the  plain  and  natural  purport  of  tlie  pnblieadoD 
ItMif,  aome  damage  la  to  be  premuned ;  but  when  the  words  are  not  In  their  natural 
aod  obviotucosstmetion  Injntioa*.  the  plaintiff  mart  aver  and  prove  apaeial  damage. 
CaldweU  «.  Kaymond,  %  AbbotU  {V.  r.)  Pr.  &,  188. 

No  aetion  can  be  maintained  by  an  aathor  for  a  publication  diqiaraging  hi* 
works  in  wliich  he  hu  a  copyright,  without  ao  allegatjon  and  proof  of  apecial  dam- 
age.   Swan  >.  Tappen,  4  Ouk.  {Man.),  104. 

Where  the  q>eakliig  danderooi  wco^  inpating  nDeluality  to  a  feraale  oceadoM 
an  lUneM  which  oaowa  an  incapacity  to  lalior,  and  thna  deprive*  her  irf  the  aamingi 
of  her  labor,  this  low  li  a  epecial  d»m*ge  which  will  nipport  an  action.  Fuller  » 
Fenner,  16  Barb.  {N.  T.),  888. 

In  an  action  for  aawolt  and  battery,  neh  damagea  a*  may  be  premmed  neeee- 
nrily  to  result  immediately  and  directly  from  the  blow  (»■  force  inflicted,  need  not 
be  particularly  and  ipeelally  let  ont  In  the  declaration.  Where  liynrie*  TMuit 
which  the  law  does  not  imply  as  de  natural  and  neeeMaryeonae^Henoei  of  tha  asMolt 
and  battery,  and  which  arematteraof  aggravation,  evidence  of  them  cannot  be  givea 
nnleM  they  ore  q>edally  stated  on  the  record.    Blrobard  «.  Booth,  4  WU.,  t1. 

In  a  eompl^nt  charging  a  iraipiut  by  the  defendant's  horae*  on  Ae  pl^ntiff'* 
land,  and  alleging  Ay  leag  of  aggravation  tlie  kicking  and  breaking  the  eoUar-bone  cT 
the  pMntiff's  borse,  it  i»  not  neceaaary  to  aver  that  the  defendanfa  hoTMi  were 
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" DmnugH,"  njs  Hr.  Ohit^,  (7)  "an  either  genenl  or  ipn^.  Qenertl 
damages  h«  incti  ■&  the  law  implies  or  presumes  to  bare  accrued  from  thft 
WTODg  complained  of.  Special  damages  are  such  as  really  took  place,  and  are 
not  implied  by  law ;  and  are  either  superadded  to  general  damages  ariung  from 
an  act  injurious  in  itself,  as  where  some  particuUr  loss  arises  from  the  uttering 
of  standeroas  words  actionable  In  tfaemselTes,  or  are  ench  as  arise  from  an  act 
indiflerent  and  not  aodonable  in  itself,  but  Injurious  onlj  in  Its  consequences,  as 
where  w<»^  b«OMn«  actionable  <»lj'  by  reason  of  special  damage  ensuing:  It 
does  not  appear  necessarj  to  state  the  former  description  of  damages  in  tb« 
declantioo;  becaose  presumptioDs  of  law  are  not  in  general  to  be  pleaded  inr 
averred  as  (act&  But  when  the  law  does  not  nseeitarily  implj/  that  the  plaintiff 
snat^ed  damage  by  the  set  complained  of,  it  is  essential  to  the  validity  of  the 
declsntlon  that  the  resulting  damage  tihould  be  shown  with  particularity  ;  and 
when  the  damages  sustained  have  not  aeceemrily  accrued  from  the  act  com- 
pUned  ot  and  consequently  are  not  implied  by  Law,  then,  in  order  to  prerent 
the  surprise  on  the  defendant,  which  might  otherwise  ensue  on  the  trial,  the 
plaintiff  must  In  general  stats  the  particular  damage  which  he  lias  snstained,  or 
he  wHl  not  be  permitted  to  pve  evidence  of  it"  (A) 

So  in  tlie  Queen's  Bencli,  in  an  action  on  the  case  for  an  exces- 
Bive  distreeB,  it  was  held  that  no  mention  heing  made,  in  the  - 
declaration,  of  the  tale,  either  for  damage  or  hy  way  of  snbstan- 
tire  complunt,  the  plaintiff  could  only  recover  damages  in  respect 
to  the  detention  of  the  property,  and  not  for  the  sale,  (t) 

So  in  New  York,  in  an  action  on  the  case,  in  which  the  plain- 
tiff declared  against  the  defendant  for  placing  a  quantity 
of  lime,  eand,  and  other  huilding  material,  opposite  to  his  [576] 
store,  so  that  the  free  passage  to  it  was  intermpted,  and 
the  dust  and  dirt  of  the  materials  blew  into  his  store  and  dam- 
aged his  goods,  it  was  held,  that  proof  that  costomeiB  were  pre- 

.   _.,   oat   Uie  eztingniihrnent  of  the  incnm- 

._     «.  Smith,  4  iWfOk  S19.       bniDc&    See  also,  Batler  v.  Kent,  IB  ^. 

Fuia  mUt,  Vl.     "  The  damwei  auitalned      JR.,  S£S  ;  and  Arrowuilth  ■.  QordoD,  S 
ore  nutter  c^  evidence  and  need  not  ba       La.  Atm.  Jt,,  US. 

alleged;  noraretbeytMrcely  evmtated  {i)  ThompMn  •.  Wood,  4  Q.  S.,  iM. 

bat  in  a  general  nuuner/   Barnuo  k       In  Dngge  f.  Dwifht,  IT  Wtnii,  71,  In 
Hadan,  2  J.  Jl,  H9,  Hew  York:  and  &  Ward  v.  Smith,  11 

(A)  See,  alio,  Chitty  on  Pleading,  vol.  L,  Priet,  19,  In  England, — epecial  darnkKe 
no,  «fM9.,aame  inbject  Bee,  alio  (onlc,  wu  allowed,  thosKh  not  itated  In  the 
1Sa),D))(oi«>t*.Leet«,ie/.A.,13S:  where  decUratlon.  Id  Leland  >.  ToDiey,  6 Sill, 
held,  that  Id  an  action  on  the  eoveoaat  838  (Ifew  York),  it  was  intimated  that 
*    '  ■  -  'an  averment  of  aonieqnential  damage, 

though  too  remote  and  Ineffeotual,  ia  no 
ground  of  demnrrer. 


aeoiutomed  to  kiek,  or  that  the  defendant  had  notice  of  their  vidc«i  propen^ty. 
Dnnckle  a.  Boeker,  11  Bari.  (^'.  F),  SBT. 
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vented  from  freqnentmg  the  store,  and  that  a  temmt  who  occupied 
it,  left  ;t  in  conseqaence  of  the  nnieance,  Thereby  it  remained 
empty,  waa  inadmisaible,  becaoae  not  .alleged  in  the  declaraUon 
as  special  damage.  "  When  the  damages,"  said  the  Supreme 
Court,  "  actually  siifitaiaed  do  not  neceeearily  arise  from  the  act 
complained,  and  consequently  are  not  implied  by  law,  in  order  to 
prevent  snipriee  to  the  defendant  the  plaintiff  must  atate  in  his 
declaration  the  particular  damage  which  he  has  sastained,  or  he 
will  not  be  permitted  to  give  evidence  of  it  upon  the  trial.  Here 
there  is  no  claim  for  damages,  in  the  declaration,  for  the  loee  of 
customers.  *  *  The  loss  of  the  tenant  and  the  consequent  loee 
of  the  rent,  ought  to  have  been  specially  alleged  in  order  to 
entitle  the  plaintiff  to  have  proved  them  as  damages."  (jf) 

So  in  a  still  more  recent  case  in  the  same  State,  in  an  action 
of  trespass  on  the  case,  the  declaration  alleged  that  the  defendant 
in  cousideratiou  of  the  sale  by  the  plaintiff  to  bim  of  certain 
premises  in  the  city  of  New  York,  covenanted  that  he  would 
erect  on  them  a  brick  dweUing-honse,  and  would  not  erect  on 
them  any  building  to  be  occupied  in  any  manner  tliat  would  be  s 
nuisance  to  the  vicinity  of  the  premisee.  The  declaration  then 
proceeded  to  aver,  that  the  defendant  had  not  erected  a  brick 
dwelling-house,  bat  had  permitted  a  bake-honse  to  be  erected  on 
the  premises,  and  suffered  it  to  be  occupied  in  a  manner  that  was 
a  nnisuice  to  the  vicinity  of  the  premisee.  There  was  no  allega- 
tion of  special  damage,  bat  the  declaration  concluded  generally, 
to  the  damage  of  the  plfuntiff  |6,000.  On  the  trial,  the  plain- 
tiff^B  counsel  offered  to  prove  actoal  damage  sustained  by  him  in 
the  depreciation  of  the  valae  of  premises  owned  by  him^  adjacent 
to  the  lot  in  question,  occasioned  by  the  erection  of  the  bake- 
house. But  the  evidence  was  excladed  on  the  ground  of  the  want 
of  any  allegation  of  special  damage  in  the  declaration ;  and  the 
judge  who  tried  the  cause,  held  that  the  plaintiff  could  only 

recover  nominal  damages.  By  consent,  a  nonsuit  was 
[677]  ordered,  and  on  motion  to  set  this  aside,  the  Supreme 

Court  held  the  deci^on  right.  "  Suppose,"  sud  Cady,  J^ 
"  &.e  bake-honse  has  been  so  occupied  as  that  it  has  been  a 
nuisance,  how  has  it  damnified  the  plaintiff!  '  The  declaration 
does  not  show  that  he  has  been  annoyed  by  the  heat  and  smoke 

<j)  Squ«r  ti.  Qonld,  U  Wmi,  1S9. 
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iBSniDg  from  the  bake-house,  or  that  be  has  any  property  which 
has  been  lessened  in  value  by  it"  (*) 

So  in  Alabama,  it  has  been  held  that  in  an  action  brought  by 
a  finn  for  a  malicions  prosecution,  proof  of  special  damage  arising 
from  loss  of  reputation,  credit,  or  bnNness,  cannot  be  given  nnless 
it  is  specially  averred  in  the  declaration.  (I)  And  the  principle 
has  been  recognized  in  South  Carolina,  (m) 

In  a  case  in  Nq,w  York,  where  the  plaintiff  sned  the  owner  of 
a  steamboat  for  not  towing  a  canal-boat  according  to  contract,  he 
alleged  and  proved  as  special  damage  the  expenses  of  his  deten- 
tion ;  it  was  held  that  die  pluntiff  could  not  go  fmther  and  aek 
for  general  damages,  there  being  no  proof  of  any.  (n) 

'Rie  allegation  of  damage  is  only  required  to  be  of  the  fact 
as  it  exists  in  legal  contemplation.  80,  an  allegation  that  the 
plaintiff  has  been  pnt  to  great  expense,  will  be  satisfied  by  proof 
that  he  has  incarred  a  liability  to  pay.  (0) 

An  important  question  in  regard  to  the  subject  of  damages, 
,as  connected  with  pleading,  is  that  in  relation  to  the  misjoinder 
of  connts,  and  the  assessment  of  damages  thereon ;  but  aa  this 
matter  belongs  also  to  the  head  of  practice,  it  will  be  conradered 
under  that  branch  of  our  subject  We  have  already  had  occasion, 
when  treating  of  the  rights  of  parties  with  reference  to  the  state 
of  thin^  at  the  commencement  of  the  suit,  to  speak  of  the  neces- 
sity of  pleading  speci^ly  matters  arising  after  suit  brought  (p) 

In  regard  to  the  amount  of  damages  to  be  averred,  it  is  only 
necessary  to  lay  them  so  high  as  to  cover  the  injtuy ;  for  no  re- 
covery can  be  had  beyond  Uie  amount  in  the  declaration.  It  was, 
indeed,  anciently  held,  both  in  actions  of  wdebiiatiit  assumpsit 
and  iniimul  computaaaent,  that  the  plaintiff  could  not  recover  any 
lees  amount  of  damages  than  the  precise  sum  laid  in  the  declara- 
tion, iq)  But  it  is  now  well  settled  otherwise ;  and  thus,  even  in 
an  action  on  a  policy  of  insurance  averring  a  total  loss,  a  recovery 
may  be  had  for  a  partial  loss,  (r) 

But  the  rule  the  other  way  is  adhered  to  with  sever-  [578] 

'    (i)  Bogsrt  «.  Bnrkhalttr,  S  Barb.  8.  (s)  BUhtrdioii  v.  Cbuen,  10  Q.  B.  R, 

O.B.,Bi6;  RiidMtOBllAgationoripetUl  tSt. 

danue  in  troTsr,  *uU  anU,  602,  *f  leq.  (p)  AnU,  113. 

(/)  DonneU  v.   loutt,   IS  Ala.   K  3.,  {g)  Sei/ir  on  Danmgti,  chap,  z.,  48.  tl 

49a  teq.     Bagnall  b.  a»oliever«I,   CW>.  Slit., 

(m)Rowud  >.  BelUnger,  8  Slnbh.,  292.    Bamidea'i  eaae,  dajrlifn.  87. 

*T8.  (r)  Chitty   on   Fleadbgi,  toL  1,  811. 

(n)  Tindcnhee  t.  Newton,  4  Comttock,  Mariliali  on  Inaiinuice,  620. 
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i^.  (1)  If  the  JDiy  saaea  the  damages  at  a  earn  beytnid 
the  amoQiit  laid  in  the  declaratdoo,  the  plaintiff  mmt  remit  the 
excess  and  take  jadgment  only  for  the  reudue.  If  jadgment  be 
entered  for  the  whole  amount  of  damages  found  by  the  joiT',  it  is 
error,  {s)  In  many  cases  of  joint  treepaas  and  BeTwal  damagea 
giveo,  the  plaintiff  is  permitted  to  enter  one  joint  judgment 
against  all,  aeeoming  the  largest  sum  asaeseed  agfdnat  any  one  as 
the  damages  agaioat  all,  ds  melioribw  damnie.  {i)  (2)  "Where  the 
plaintiff's  particular  of  demand  stated  the  action  to  be  brongbt 
for  one  yeu^s  salary,  or  damages  for  the  dismiseal  of  the  plaintiff 
before  the  expiration  of  the  year,  it  was  held  sufficient  to  let  in  a 
claim  on  a  quantum  merwU  for  work  done  daring  a  portion  of  the 
year,  it  not  appearing  that  the  defendant  was  misled,  (u) 

(<)  Eolillni  V.   EimbU,   1   Btdtt.,  49.  ind«bt«dnsM  for  a  greater  amovnt  Uian 

Cheveley  «.  Ho^rl^  S  W.  Blodc.,  ISOa  that  of  the  tndgmect    la  UiMMipiH,  it 

Curtinv.  lAvrence,  17  JbAiu.,  111.   Doz  u  no  objectioD  to  a  verdict  lliat  it  is  for 

«.  Day,  S  Wtitd.,  896.      FUli  •.  DodM,  4  more  tfaan  the  amoDiit  iodoiaed  on  tb« 

Dmio,  311.     Foirlkes  V.  Webber,  S  jHton-  writ,  if  It  correepond  with  Hib  amoimt 

phreyt,itO.    David  «.  Conard,  1  lovn,  laid  in  the  declaration.    WiUiama  s.  WU- 

884.      Ib  thli  hut-named  State  (Iowa),  lianu,  11  Smida  i  JT,  SII3. 

the  omiaeion  to  aver  damages  at  the  con-  (f )  HoUev  *.   Woodruff,  6  Pick.,  US. 

clndon  of  a  decUntloD,   and  of  each  Fuller  n  Chamberiaio,  11  ifrt.,  608. 

eoant,  U cored  bj  the Terdiet,  when  the  (u)  Harriet.  Monlgomei7,iajiir.,TS7. 
declaration    cootaiai  an    allegaUon   of 

(1)  The  New  Jeraej  FUx  Co.  ■.  Uille,  &  Diitchir  {N.  J.),  60;  Cameron  n,  Boyle- 
8  Gmnt  {loua),  IH. 

(£)^BalI  >.  Morriion,  87  ICut..  SB  ;  Hair  v.  IJltle,  3S  AU,  SSS.  When  a  joint 
treepau  Ii  proved,  the  juty  are  to  eatimate  the  damages  ag^st  all  the  defendknti^ 
aooording  to  tlie  amount  which  thej  think  the  most  oulpable  of  the  defendants 
oDght  to  pay,    Clark  v.  Bale^  IS  Barb.  (Ark.),  4S2. 

Bat  where  eowsbelongingtoMereral  owners  are  found  in  tlie  garden  of  anindl- 
Tidnal,  Monmitting  a  treq>aas,  each  owner  is  liable  for  the  damage  done  by  his  ows 
eow,  and  for  no  more.  And  in  the  absence  of  all  proof  m  to  the  amoont  ct  damag* 
done  by  each  cow,  the  law  will  infer  that  the  cattle  did  equal  damage,  Puteuhei- 
mer  ».  Van  Order,  20  Barb.  {N.  T.),  «9; 

Jn  an  action  of  tort  the  damages  are  not  divUble.  Thwe  can  be  but  one  verdiot 
and  for  one  amoont  agunst  all  of  those  foond  guilty.  All  are  principals ;  and  each  de- 
fendant is  liable  for  sll  the  damages  sustuned  without  r^ard  to  different  degrees  or 
shades  of  guilt  Bcalv.  Finch.l  ATem.  (itT.  T.),  18T.  See,  however,  Bulkley  c  Smith, 
a  Duer  (N.  T.),  261. 

Thus,  where  all  the  defendants,  in  an  action  charging  them  with  a  Joint  ireapan, 
are  defaulted  and  the  case  referred  to  an  assessor  to  aeeeea  the  damages,  they  are  all . 
liable  for  the  whole  damage- actually  euetained  by  the  plaintiff,  although  it  appears 
by  the  evjdenoe  before  the  assessor  that  one  of  them  did  not  participate  in  the  tret- 
pass.  Gardner  v.  Field,  I  Graj/  (JTost.),  Ifil.  But  the  plaintiff  may,  after  verdict 
against  all  the  defmdanta,  enter  a  moUs  prost^  agt^net  «om^  and  take  judgment 
ag^net  the  others.  Hardy  v.  Tbomae,  2S  Miit.,  G41 ;  Conner  c  Cockerill,  i  O.  C.  O. 
Jt.,t. 
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There  has  been  much  diBcnauon  how  far  a  plea  can  be  pnt  in 
to  the  damage  only ;  (1)  and  the  reasonable  mle  appears  to  be 
that  each  a  plea  is  had,  mdaas  the  damage  is  so  esBentdally  the 
cause  of  action  that  withont  it  the  eait  coold  not  be  main- 
tained. (ti)  (2)  As  to  demurer,  it  is  no  groond  of  demnrrer  to  an 
entire  breach  in  an  action  of  covenant,  that  certain  coQseqnential 
damages  alleged  are  not  recoverable.  K  the  plaintiff  is  entitled 
to  recover  for  say  damage,  it  is  sufficient  to  support  the  breach,  {to) 

An  important  qneetion  as  to  damages  with  reference  to  plead* 
ing,  is  presented  in  the  United  States,  in  regard  to  the  jorisdiction 
of  those  conrts  which  are  prohibited  from  taking  cognizance  of 
anjr  caeee  onless  a  certain  pecouiary  amount  is  in  controversy : 
aa  in  regard  to  the  Circnit  Coorts,  which  do  not  osually  exercise 
their  jurisdiction  over  cases  involving  less  than  five  hundred  dol- 
lars ;  and  the  Supreme  Court  of  the  United  States,  the 
appellate  jurisdiction  of  which  in  like  manner  commences  [579] 
at  the  sum  of  two  thousand  dollars.  And  it  has  been  fre- 
qnently  decided  "  that  the  damages  clamed  in  the  writ  and  de- 
daration  are  the  sam  in  controversy."  (3)  Even  if  the  plaintiff 
recover  less  than  $500  it  cannot  affect  the  jnnsdiction  of  the  eonrt, 
if  a  greater  sum  be  claimed  in  his  writ,  {so)  Bat  on  application 
to  remove  a  suit  from  the  State  conrt,  it  has  been  intimated  that 
the  amoTmt  in  the  declaration  is  not  conclosive,  and  that  the  plain- 
tiff's affidavit  may  be  received  to  controvert  it.  (^) 

M  Robinson  ■.  Harotutnt,  7  Q.  A,  Sia  (z)  OordoD  «.  LongMt^   liPiltr*,97 

Tnibf  s.  EUton,  B  Man.  Or.  i  8.,  Hi.  Md  104. 

(w)  Amonr  «.   Brodriok,  i  £.  i  Aid.,  (y)  P«opl«  •.  JndgM  of  N.  T.  a  P.,  3 

112.  Dn*e,  m. 


(1)  In  N«w  York,  the  oottonMTf  tUtement  m  tbe  compliant  of  tli«  uuoont  of 
damage  iiutaiiied  by  plaiaUff  U  beld,  noder  the  Code  of  Froeedura,  not  to  b« 
tnvenable  ;  and  It  ia,  therefoH,  not  admltt«d  by  a  btlore  to  an««er.  The  plain- 
tiff, on  defanlt,  must  prove  his  damages,  or  he  can  recover  DDmlnal  damagea 
only.  Eackett  v,  RicWd^  B  E.  D.  BmitKt  0.  P.  R.,  18.  Connoas  «.  Hier,  S  lb.  814. 
To  the  aame  effeot  ia  Daniel  «.  Jadjr,  14  B.  Monr.  (Ky.\  SSi,  and  Wllaon  *.  VIUoo, 
S  Fott.  (JV.  B.),  SS9.  The  jury  eannot,  after  adefanit,  find  for  the  defendant  Ellis  c. 
Ttie  8tat«,  S  Ind.,  £62.  They  mart  find  at  leart  one  mill  In  damagsa.  Tnder  ■: 
Lomaz,  1  Or.  0.  0.  R.,  S&B. 

(B)  See  Saltoa  «.  Eip,  8  AUotU  (X.  T.)  Pr.  S.  883.  Hopple  «.  Higbee,  8  Z<d>r. 
(JK  J.y.  M3. 

(S)  In  actions  of  tort  the  damagea  elatmed  determine  t}ie  Jurisdiction.  Anlickt; 
Adanis,  12  B.  Monr.  (JTy.),  104.  Bnt  nnder  the  Indiana  Code,  the  damages  Uld  in 
the  conclnoon  of  (he  complaint  do  not  enlarge  the  claim  of  the  plpln^iff  bo  as  t«  defeat 
the  Jmis^ction  of  a  court  limited  In  jorisdiction  to  a  speoified  amoont^  If  it  appear  by 
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On  8  writ  of  eiTor,  though  the  verdict  in  the  Oircnit  Court  be 
for  leBB  than  $2,000,  bat  .more  than  that  enm  is  claimed  in  tlie 
declaration,  if  the  plaintiff  bring  error,  the  Snpreme  Court  has 
jnrisdiction ;  for  the  judgment  may  be  reversed,  and  the  whole 
&monnt  claimed  recovered,  (z)  Bnt  this  is  not  so  if  the  \rrit  oi 
error  is  brought  by  the  defendant,  (a)  In  snch  case  the  amonnt 
in  controveray  is  to  be  decided  by  the  sum  in  controveisy  at  the 
time  of  the  judgment,  and  not  by  any  enbseqnent  additions 
thereto,  Bach  as  intereet.  llie  court  cannot  look  beyond  the  time 
of  the  jodgment,  in  order  to  aecerbiin  whether  a  writ  of  error 
lies  or  not  (S) 

And  where  the  demand  is  not  for  money,  and  the  nature  of 
the  action  doee  not  require  the  valae  of  the  thing  demanded  to  be 
Btated  in  the  declaration,  the  recognized  practice  of  the  conrte  of 
the  tTnited  States  has  been  to  allow  the  value  to  be  given  in  evi- 
dence, {o) 

Whenever  it  becomes  important  to  set  up  the  defeuBe  of  the 
statute  of  limitatioils  to  claims  for  damages,  as  in  cases  of  nui- 
sancea  of  long  standing,  it  is  necessary  that  it  Ehonld  be  pleaded, 
otherwise  it  will  be  disregai^ed.  ((f)  It  belongs  to  this 
[680]  branch  of  our  subject  to  mention  that  accord  and  satisfac- 
tion by  parol,  or  by  writing  not  under  seal,  cannot  be 
interposed  as  a  bar  to  a  debt  by  record,  or  by  speciality,  where 
the  debt  arises  on  the  deed ;  bnt  it  may  be  set  np  as  a  bar  to 
damages  fonnded  on  the  breach  of  a  speciality.  («) 

Of  the  rules  of  pleading  bearing  on  the  defense,  (1)  tiie  most 


(z)  Gordon  *.  OBden.  >  Ptttn.  S8. 


(a)  Smiths.  Hoi]*f,gP«f«ri,4«e.   See,  .    _    . 

•iBO.WikoD  ■.Daniel,  8  J>aU.,  401 1  Uui-  (c)  Si  parlt  Bnditreet,  t  FeUrM,  SM; 

ted  Sletea  v.  H'Dovell,  4   Crawh,  Sit;  United  SUbe*  e.  Brig  Union,  4  OhnwA, 

Conna  e.  Stekd'sEx'r,  4  i>ilU.,  S2 ;  Brown  aie ;  CoursB  v.  Stead's  Gx'r,  4  Doll.,  IS. 
«.  Barry,  S  Dull..  SBB ;  United  Statea  t.  [d)  Waggoner  v.  Jerm^ne,   3  Bmio, 

Brig  Union,  4   Oranek,  216;    Tejrton  ir.  SOB  ;  % Bauwlart,  60,  UotD  &  ;  IChiUy  Fl, 

EoberUoD,   »  Whtat..   S2T;     Mtchie  %.  ed.  1B3T,  Sll,  note. 
Mftiiro,  3  PeUrt,  248;  Cooke  e.  Wood-  (<)  BUWi  CaM, «  IUp.,4X;  BacAb., 

nw.SOaiMA,  18;  Soott  v.  Lunt'i  Adm'r,  Accord  and  SatlBlaotioD ;  Aiden  e.  Blagnt, 

6PsMr(,S4S;  United  Btatei*.  H'Datiiel,  Cro.  Joe.,  99;    Eaye  r.   Waghorne,  1 

7  Ptten,  I.  Taunt,  41B ;  Strang  e.  Bolmea,  7  fAnM*, 
S24  ;  MitclieU  p.  Havley,  4  Denio,  414. 


the  itatement  ot  the  plaJntdJl'*  caoae  of  action  that  he  oanoot  be  entitled  to  reooTfr 
u  maeh  aa  the  limit  within  which  the  Jariedietion  is  cooenedL    ColHni  *.  Shaw,  B 
Ini,  Sle.    The  aum  laid  limita  but  does  not  enlarge  the  plaintifT'e  debn.    Epperi; 
e.  LitUe,  S  Ind,  M4. 
(1)  Id  an  action  to  recoT«rdam«geifbr  killing  •  dog,  proof  of  the  worthleamwe  of 
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important  is  that  vhioh  relates  to  tender.  A  tender  may  be 
made  and  pleaded  where  the  demand  is  in  the  nature  of  a  debt, 
when  the  Bum  doe  is  either  certain  or  capable  of  being  made 
certain  hj  mere  compntation ;  bat  it  is  not  allowed  when  the 
action  is  for  onliqnidated  damages,  the  amount  of  which  is  to  be 
determined  by  the  exercise  of  discretion  hj  a  jnry.  (/) 

If  the  rules  of  pleading  are  correctly  followed,  the  only 
remaining  qneations  in  regard  to  damage  are  those  which  come 
properly  under  the  head  of  practice.  The  most  important  of  these 
is  that  which  presents  itself  at  the  trial  of  the  cause  in  regard  to 
the  right  to  begin,  as  it  is  called ;  or,  in  other  words,  in  what 
cases  doea  the  necessity  of  proving  damages  give  the  plaintiff  a 
right  to  open  and  close  the  caose,  where  the  affirmatiTe  of  the 
issue  is  with  the  defendant  f  (1)  Ihe  importance  of  this  subject 
has  been  recently  clearly  stated  by  a  judge  of  great  experience. 
"  It,  unhappily,  still  remains  of  great  importance  to  the  adminis- 
tration of  justice  by  a  juiy  that  the  right  to  begin  should  be  cor- 
rectly adjudicated  on ;  for  all  who  are  conversant  with  those 
trials,  at  nisi  prius,  in  which  the  address  of  counsel  may  materially 
affect  the  result,  well  know  that  the  issue  often  ultimately  de- 
pends on  the  decision  which  party  has  a  right  to  begin."  (^) 

In  England,  it  has  at  length  been  settled  by  9  mle  of  all  the 
judges,  that  the  pluntiff  shall  begin  in  all  addons  for  pergonal 
ii^uries,  libel,  and  dander,  though  the  general  issue  may  not  be 
pleaded  and  the  affirmative  be  on  the  def^dant  In  actions 
of  contract,  (A)  however,  the  sabject  is  still  involved  in 
nncert^nty.  An  effort  has  been  made  to  make  the  right  [581] 
depend  on  whether  the  plaintiff  goes  for  suhst^tial  relief 
or  for  nominal  damages ;  but  the  point  does  not  appear  to  have 
been  yet  anthoritatively  settled.  (») 

(/)  Ghitty  on  Contrftcta,  79S ;   Oreen 

V.   Shurtliff,  19   Verm.,  693;  Holma  k  ._      

Woodrnif.  SO  Vtrm.,  VI.  (i)  Chapman  *.  IUvmd,  B  Q.  B.,  BIS ; 

(jr)  Pollock,  a  B.,  in  Ashby  f.  EbIm  Cannwn  «.  Fanner,  2  Car.  it  JTir.,  T4T. 

IS  MS  Wet:,  68S,  where  a  neir  trial  In   the  Exchequer,  the  crown  has  the 

was  ord««d   becaoM  of  an  erroneotiB  riKht  to  a  geoeral    reply  in  all  caHs 

ntllng  at  uial  prina  aa  to  the  right  to  be-  where  the  crown  has  an  intereet.    Chan- 

gla.    See,  also.  Booth  v.MUnei,  IS  Jf.nfc  dot  v.  Comm'r  of  Inland  ReTenae,  30  Xow 

WiU.,  es».  J.  JUp.  JV.  a.,  Exek.  sse. 
(A)  GreenlMf  on  Endtnee,  g  Id,  8d 

the  aidmal  ii  admiMlble  in  mttigation  of  damage^  although  that  dcfenM  was  not  sat 
npln  the  aoiwer.    Donlap  «.  Snyder,  IT  Sorb.  (JV.  Ii},  SSI. 

(I)  For  reeent  oaaes  on  the  right  to  open  and  cloae,  see,  I»  r»  Uickelthwaita,  S8 
Sng.  L.  i  E.,  410;  Day  «;  WoodworUi,  IS  Horn.,  Sfl3;  Chamberlain  *.  Qaillard,  M 
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In  this  country,  says  Hr.  Greenleaf,  in  lus  very  valuAble  wo^ 
(m  Evidence,  "  it  it  generally  deemed  a  matter  of  discreticHi,  to 
be  ordered  by  tJie  jad^  at  tike  trial  aa  he  may  think  most  con- 
docive  to  the  administration  of  justice ;  but  the  weight  of  anthor- 
ity  as  well  as  &e  analogies  of  the  lav,  seem  to  be  in  favor  of 
giving  the  opening  uid  clomng  of  the  canse  to  the  plaintiff,  when- 
ever the  damages  are  in  dispnte,  nnliqnidated,  and  to  be  eettled 
by  the  jury  npon  snch  evidence  as  may  be  adduced,  and  not  by  com- 
patstion  alone."  [J)  It  appeals  to  me  that  this  langnage  ascnbes 
a  greater  discretion  to  the  jodge  trying  the  cause,  and  would  lead 
to  greater  laxities,  than  are  in  fact  allowed.  Id  Massachosette,  is 
has  been  said,  citing  with  approbation  the  laogoage  of  Lord  Den- 
man,  (Jt)  "  Wherever,  from  the  state  of  the  record  at  nisi  prius, 
there  is  any  thing  to  be  proved  by  the  plaintiff,  whether  as  to  the 
&cts  necessary  for  his  obtaining  a  verdict,  or  as  to  the  amount  of 
damages,  the  plaintiff  is  entUled  to  be^n.  Bat  when  the  ontu 
probandi  lies  on  the  defendant,  he  is  entitied  to  begin."  So  in 
tiie  same  State,  when  in  trespass  tiie  defendant  pleads  soil  and 
freehold  in  himself  withont  any  other  plea,  and  issne  is  joined 
tliereon,  the  ri^t  of  opening  and  closing  the  argument  before 
the  jury  belongs  to  the  defendant  (Z)  80,  in  the  same  State,  on 
the  hearing  before  a  jury  to  re-asseaa  damages  for  taking  land  for 
a  railroad,  the  par^  claiming  damages  has  the  right  to  open  and 
dose,  and  a  contrary  ruling  at  the  trial  was  held  erroneous,  (m) 

We  have  already  said  that  an  important  question  may  arise 
as  to  the  assessment  of  entire  or  several  damages,  (n)  Ihe 
[582]  jury  may  assess  entire,  or  distinct  damages  on  each  of  the 
counts,  when  separate  injuries  have  been  proved.  If  dis- 
tinct damages  be  asBessed,  judgment  may  be  given  on  either  of 
the  counts;  but  if  the  jury  find  entire  damages  on  all  the  counts, 
the  judgment  must  be  entire ;  and  in  this  esse,  if  one  of  the 
connts  be  insnfBcient,  judgment  will  be  arrested,  or  a  writ  of 
error  be  enstunable.  (o)     Tiaa  may  be  where  a  good  coont  is 


1,  g  H  160,  Eambleton  p.  Teere,  >  i_     _..  .   __. . 

_         .,  _    J*  will  ba  fonnd.  EddovM  c  BopUiu,  i>«w.,  STS;  Qnut 

(k)  In  Mercer «.  Wh>U,  11  Adol.  AM-  «.  AMle, Dow..  16%.    In  Uiii  eftM  Lord 

lU,  44T.  JlBufield,  vhile  he  nubitUDBd  the  doe- 

il)  DsTi«  V.  Hmod,  4  Piek.,  IBS.  trine,  declared  the  rule  "  ineonTeniaDt, 

in)  Conn.   Blver  B.  K.  *.   Cbpp,  I  ill-foonded,  and  abntrd,"  and  ealled  at- 

Outhing  R.,  SS9.  trntion  to  Ibe  bet,  that  it  did  not  applf 

(n]  Atitt,  eiS.  to  criminal  proeecutioni.    But  in  O'Con- 

(a)  Chitty  on  FUaJingt,  toL  L,  447;  n«U  n.  Reginun,  B  Jurul,  SO,  th«  Bamc 
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joined  with  a  bad  count ;  or  where  a  bad  assignment  of  breaches 
IB  joined  vith  good;  or  where  conots,  thongh  good  in  UiemBelTes, 
are  improperly  joined ;  or  where  a  songle  coont  contoine  good 
and  had  canses  of  action ;  and  in  those  cases,  if  general  damages 
are  assessed,  the  practice  has  been  different  If  the  verdict  can 
be  amended  or  applied  to  the  good  coonte,  this  in  some  cases  will 
be  done,  {p)  And  it  has  been  sud  in  England  to  be  a  setUed 
mle  that,  "  if  the  same  coont  conttuns  demands  for  one  of  which 
the  action  lies  and  not  for  the  other,  all  the  damages  shall  be 
referred  to  the  good  cause  of  action ;  thongh  it  would  be  other- 
wise if  they  were  in  separate  connts."  (j) 

Bat  if  the  verdict  can  not  be  awarded  or  applied  to  the  good 
comttB,  then  the  q^nostion  is  whether  the  caose  shonld  be  tried 
agiun,  or  the  jndgment  entirely  arrested,  la  some  cases  the 
judgment  has  been  arrested ;  (r)  and  this  still  seems  the  practice 
in  England,  where  comits  good  in  themselves  are  improp- 
erly joined,  which  is  in  tmth  a  miqoinder  of  causes  of  [583] 
action  ;  (t)  but  where  good  counts  are  joined  with  bad,  the 
rule  now  seems  to  be  that  a  new  tf  al  will  be  awarded.  {£)  Snch 
seems  the  well-settled  system  in  England  ;  but  in  some  porta  of 
OUT  Union  a  more  rational  rale  has  been  adopted.  In  Ck>nnecti- 
OQt,  the  Snpreme  Oonrt  has  recently  said,  "  that  if  there  be  good 
and  bad  connts,  or  good  and  bad  matter  in  the  faame  conn^  the 
presomption  in  our  courts  is,  that  damages  are  given  on  the  good 
parts.'*  (u)  (1)    8o  in  Ohio,  if  the  declaration  contains  a  good  coont 

prinei[ile  vm  kppliad  to  an  Indiobnvit  the  jAaiMiB  daolana  upon  a  eontract 

for  emapney.    one  also,  Ch«etliaiii  f.  coaaMing  of  MTeral  part^  and  anfgn^ 

lUlotaon,  iJ.S,,  4S0.    Tha  role  In  dTil  among  other  breaehea  one  which  from 

•cUoDa  hM   beui  recently  affirmed  in  hit  own  ihowlng,  could  not  hare  taken 

£ngtand,  EUot  «;  Allen,  1  Jfon.  Or.  i  place  before  the  action  was  brought,  the 

AmM,  18.  WheNkbreadiglTeanodata  eonrt  oannot  intaad  that  th«  damaM  tf 
•tMMed  generally,  were  given  on^  for 
tiiat  matter  ta  Uie   coont  which  ww 

_  .  . .     .  actionable,  aad  thw-efeN  will  revwie 

People  ■.  Ru«e^  i  W*nd.,  670.    But  if  the  Judgment    Gordon  *.  Eennedj,  % 

■0  aHlKDcd  that  the  plaintiff  would  be  £i*m.,287.   L«wle«.Whilham,  a&ran^ 

entitled  to  nominal  damagea  only,  hit  IIBG. 

not  enough.    Albany  Dutch  Churah  «.  (i)  Johnaon  •.   Hullin,  11   Ohio,  10, 

Vedder,    14    WenA,    US;     Backna    *.  ChWn  «.  School  IHrectoni,  IS  OAMr.SSfl. 

UchardMM.  S  /.  S..  418.  (0  Kltehenman  ■.  Sheel,  3  SikK,  40. 

(;>)  QUUy  »»  PUndiHgt,  toL  L,  44&  («)  Leaeh  ■.  Thomaa.  S  Mut.  A  IF., 

(o)  Doe  A  lAwrie  k  Dyeball,  8  £.  it  iHl.    Etablln  «.  Dartnell,  13  if.  A  W., 

0.,m;  Eitchenmen«.8heel,SJFzcA.,4S.  880.    Oraves  k  Waller,  te    Cbmi.  R., 

(r)  Ovn.  Dig.,  Datnagea  &,  IS.    Cor-  M. 
n«r  *.  Shew,  4  JTeML  A  W.,  18S.    When 


M  of  an  action  for  u  injmj  to  n  righ^  if  nnnfiwij.  It  miut  be  {ve- 
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among  defective  coants,  the  conrt  on  error  vill  intend  that  the 
Terdict  waa  well  taken  on  the  good  count,  onleesthe  record  tihovB 
that  it  was  rendered  npon  those  diat  were  defective,  (v)  Mr. 
Sei^eant  Williams,  in  his  valuable  tiotee  to  Sannders'  Reports,  (to) 
after  collecting  a  great  nomber  of  easea  on  this  subject,  observes 
that  the  result  of  them  all  appears  to  be,  that  whoe  it  is  ezpreeslj 
and  poeitivelj  averred  in  the  declaration  that  the  plaintiff  has 
sustained  damages  for  a  cause  arieiiig  sabseqaent  to  the  com- 
mencement of  his  suit,  or  previous  to  Ms  having  any  rigbt  of 
action,  and  the  jmy  gives  entire  damages,  the  judgment  will  be 
arrested.  Bat  when  the  cause  of  action  ia  properly  laid,  and  the 
other  matter  comes  in  either  under  &tcilicetf  or  is  void,  insensible^ 
or  impoeeible,  and  it  therefore  cannot  be  intended  that  the  jmy 
ever  had  it  under  their  conoderation,  the  plaintiff  will  be  entitled 
to  judgment  (a)  The  better  mode,  of  coarse,  where  any  difficulty 
of  this  kind  is  apfwehended,  is  to  assess  the  damages  severally  on 
each  count  In  such  case  the  judgment  will  be  arreated  only  on 
the  count  tiiat  ia  bad.  <j/) 

So  part  of  a  comit  may  be  bad ;  and  in  such  a  case,  (z) 
[584]  in  an  action  of  covenant  for  quiet  enjoyment,  the  plaintiff 
had  averred  by  way  of  special  damages,  after  setting  out 
an  eviction,  that  he  had  lost  divers  large  sums  of  money  expended 
on  and  about  iniproving  the  premises,  it  was  insisted  tiiat,  as  part 
of  the  special  damage  did  not  fall  within  the  covenant,  and  the 
jury  bad  assessed  general  damages,  the  whole  was  erroneons. 
But  Abbott,  0.  J.,  intimated  that,  the  whole  declaration  consisting 
of  one  count,  ({fier  verdict  it  tnhs  to  be  presumed  that  the  judge  at 
the  trial  directed  the  jury  to  confine  thdr  attention  to  tiiat  part 
of  the  special  damage  only  which  was  relevant  to  the  covenant 
broken.  So  in  New  York,  it  has  been  held  that  where  a  count 
contains  two  separate  and  distinct  all^ationa  of  damages,  one 
actionable  and  tiie  other  not,  no  motion  in  arrest  of  judgment  will 


(v)  H<^Un 
Lyle  V.  CUkx 


BMdla.  1  OuMwi,  m. 

^       .   .    laou,  1  C«imt,Wl.  ued^DdutB,the  court  refosed  to  &  ward 

fn)  2  Sound,,  IBS.  >  eown  A  noM  od  the  ground  that  tb«y 

(x)  Sta«le*.  W.L  h.  N.  Oo.,%J.JL,W».  had  not  aMtived  dnoage*  on  th«  ime  at 


(yj  Hajtn-  r.  Hoat,  S  Jf.  <t  W..  t(k 


„       *.T1u  Dukeot         (■)  Cunpbdl  (.Levitt  Bora,  «tJU, 


mmed  after  rerdlot,  that  Epedal  damage  vat  proved.    Elng  v.  !%«  Rochdale  Canal 
Co.,  t£i>g.L.<t  S..  Ml. 


:y  Google 
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be  soBtained ;  for  the  court  will  intend,  after  verdict,  that  the 
damages  were  only  g^ven  for  the  actionable  part  of  the  declara- 
tioD.  (a)  (1) 

In  regiffd  to  the  Twdict,  the  question  of  Beveranoe  is  impop- 
tant  in  another  point  of  view.  (2)  Where  Beversl  perBons  are 
jointly  charged  in  an  action  of  tort,  ae  of  assault,  battery,  and 
false  impfisonment,  and  they  either  plead  jointly,  or  sever  in 
their  pleas,  or  one  enffer  judgment  to  go  by  default,  if  the  jory 
ae&esscB  several  damages,  the  verdict  is  wrong,  and  the  jadgment 
will  be  erroneons ;  (J)  for  the  trespass  being  jointly  chained,  and 
the  jury  find  them  jointly  gnilty,  the  damages  cannot  be  separa- 
ted, and  conseqnently  the  verdict  should  be  for  the  amount  which 
the  most  culpable  ought  to  pay.  (3)  Bnt  in  such  a  case,  the  diffi- 
culty can  be  remedied  by  entering  a  nolle  pw$e^i  against  all 
bat  one,  and  taking  j^idgment  against  him  only,  (o) 

Bat,  on  the  other  band,  if  the  charge  is  several,  the  rale  is  the 


(o)  Sta«l «.  W«at«Tii  L  L.  W.  Co.,  S  y.  Taylor,  S  Co»m,  SIS.     Wakelj  f .  Hart, 

R,  ass.    10  Ookt,  ISa    WUIm  B^,  4U.  e  Siit.,  sis,  S19.    Bo«tlriak  r  LewU,  1 

S  Bae.  Ahr.,  949.  Das,  ^-   Cnwford  t.  Monli,  6  Orattcm, 

(A)  Balmon  «.  Bmith,  1  8mnd*n,  307,  90.     Haliey  v.  Woodrul^  9  PUIc,  SSS. 

n.  2.     HUl  K  Ooodohild,  S  Bttrr.,  ilea  B«el  ••■Fineh,  1  Etr*.,  18B. 

MiteheU  v.  Hilbank,  6  T.  B.,  199.  Brovn  (c)  HoUy  v,  Hlz,  S  WtmL,  S60. 
•.  Allui,4J^(ir.  a).lE8.     Bohiui  «, 


(1)  TbI*  role  vw  tlao  followed  in  EdmnU  v.  Beynold*,  BUI  i  D.  Bi^p.  SS., 
da«td«d  in  Uie  Sev  York  Snpremt  Cotirt  In  1848 ;  bat  only  lately  nported.  But 
In  th«  If  ew  Tork  Saperior  Court  it  hai  b««n  held,  tbat  vh«re  dunagM  bave  been 
MMtMd  by  tbe  Jury  in  one  Mun  upon  two  item*  of  alMin,  on  one  of  wUcb  plaintiff 
waa  entitled  to  r««iTer  wbiie  on  the  other  ha  waa  not,  and  they  Munot  be  aeTered 
and  apportioned  by  tiie  appellate  conrt,  there  nrnat  be  a  new  trial  nnlesa  tbe  plaintiff 
wBl  remit  the  damagea  entirely.    Sherry  v.  Frecking,  i  Ihier,  iSL 

(S]  Daniagea  oan  be  aiaeaMd  only  for  the  injury  to  the  pUUntiff.  DnneMi «. 
Brown,  14  B.  Mtmr.  (£y.),  ISfl. 

(S)  Bee  ontf,  SIS,  mtt  (S).  When  a  deokratlon  In  aaanmpdt  oodtalna  a  eommon 
wnnt,  after  Judgment  for  tbe  [Jaintiff  on  demnrrer,  a  writ  of  Inqidry  dionld  be 
awarded  to  aacert^n  the  damagea.    Btanton  w.  Henderacm,  1  /nd,  S9; 

Where  iaeae  on  a  plea  in  abatement  i«  fbond  br  the  pbdntiff,  the  Judgment  agalnit 
the  defendant  ia  final,  and  the  eame  jury  afaonld  oaMee  the  damagea.  If  they  fail, 
however,  to  do  eo,  under  tlie  praetice  in  Kentneky  a  ]nry  U>  Inqmre  of  damages  may 
be  called,  Initead  of  ordering  a  vmir*  dt  nova.  Weathera  v.  Uudd,  19  S.  Monr.  (f  y.) 
£,112. 

A  Jndgment  by  defknlt  afber  demurrer  rattened  to  a  plea  In  al>atamant,,-U  an  ad- 
mlidon  of  the  plaintiff'*  right  to  reeover  damagee,  bat  not  aa  to  the  amonnt  of 
damage*;  and  npon  a  writ  of  Inqniry,  the  defbodaat  ha*  a  right  to  aroa*  examine 
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reverse.  60,  in  an  action  agwnst  divers  persons  found  gaUty  of 
Beveral  takings  or  offenses,  damages  oaght  to  be  assessed  against 
them  severally;  as  in  trespass  for  battery  and  goods,  if  one  be 
fonnd  gnilty    for    the  battery,  and  the  other   for  the    goods 

taken. 
[S8S]  80,  if  against  three  defendants,  one  demnrs,  another 
makes  d^auli,  and  a  third^m«  issne ;  on  tlie  trial,  several 
damages  shall  be  assessed  agunat  those  vho  demnr  and  make 
deianlL  {d)  Where  there  is  a  demnrrer  to  evidence  and  a  joinder, 
tiie  conrt  maj  have  the  damages  assessed  bj  the  jwey  condition- 
ally, or  they  may  discharge  the  jnry,  leaving  the  damages  to  be 
assessed  by  anotber  jory,  ehonld  the  demnrrer  be  overroled.  (e) 

In  a  joint  action  of  assanlt  against  husband  and  wife,  and  evi- 
dence of  a  separate  assanlt  by  the  hnsband  alone,  (lie  plaintiff 
cannot  recover  damages  for  such  separate  assBoIt  (/) 

It  has  been  held  in  England,  that  where  a  verdict  is  taken  at 
nisi  prioB,  snbject  to  the  award  of  an  arbitrator,  to  whom  all 
matters  in  difference  are  referred,  he  cannot  award  a  greater  enm 

(J)  Oom.  Dig.,  D*bim«i,  K,  E  ;  Ch«^  m  to  ona  eonnt.  Mid  mmm  ocmtuigaat 

mui  *.  HoDW,T.  II  a.IL;  Btr.,  a,  114a  dunww  od  demnirer  to  other^  if  tlia 

U»itf  aarion*   ttMm,  m  to  »MMi1ng  pUnoff  b«  nonanlud  u  to  the  iamc^  h« 

damigM,  may  b*  fonnd  In  Fumt'b  Ahr.,  cuinot  proceed  to  ■mcm  ecHitiiigeiit  dam- 

tiL  Damagea,  C  and  IX    Bnt  tli«  aetioiu  ag«<  on  tha  connts  demuiT«d  \o,     Faok' 
Wna  obw>l«te,  or  tlu  osHt  in  OtetnulvM  ^  «rd  «.  mil,  1  Om,  4S4. 

pMDUar  uid  «xtr*or^nftry,  it  voold  be  In  the  luae  Btate,  the  danugea  can  be 

oat  of  plaee  to  take  flirther  note  of  them  aaKMed    hj  tihe  elerk,  on  promiaKti; 

ber«  notes,  UlU,  Ac,  bnt  not  on  the  comnuHi 

Ai  to  -writtof  inqoirj for  aaMMmnt  eoostiDornDliqiiidateddemanda;  andin 

of  damage!^  mnob  law  u  to  be  fonnd  In  retard  to  thi%  aeTStal  eaaei  hara  beaa 

Tin.  A.I.,  Damages,  D.  a.;  but  it  does  not  deoided.    Bnir  >.  Watennu,  9  Cine.,  M ; 

pToperiv  belong  In  this  pkee.  Golden   r.   EtiickerbAcker,  9  Om,   II; 

In  Seir  Totj^  in  an  aolioD  againrt  Sclera  •.  Coleman,  t  Cbia^  Al ;  Beard  a. 

wveral.  If  one  plead*  to  inae  and  an-  Van  Wiekie,  S  Om,  VU ;    Seebw   k 

other  Buffers  Jnogment  bv  debnlt,  dam-  Tat«i^  S  Cbn,  40. 

ages  matt  be  aweued  ag^it  both  at  the  (i)  Svil  N.  P.,  S14 ;  9  TULttPr.,  1W, 

aame  time,  by  the  jnry  vho  irj  die  iaeae.  Andrewa  ■.  Hammond,  9  Blaekf.,  E40l 

Tan  Sabalok  ■-  Trotter,  fl  Oaa.,  699.  {/)  Goddard  v.  Hart,  S  O^mam,  M. 

On  a  Miur<  loM  jpom,  to  t)^  an  iaaae 

the  plaintiff'B  TitneMea.    Utontpaoa  «.  HaiiUp,  14  Sorb.  (Arlc),  918.    Tbe  Chicago 
ft  Ito«k  bland  a  R.  Co.  «.  Ward,  1«  Rl,  0119. 

Where  the  defendant.  In  an  action  (onndlog  in  tort,  bronght  by  one  (or  more)  of 
•eversl  joint  tenants,  permits  the  plaintiff  to  sne  slone,  by  fUllsg  to  plead  the  joist 
tenancy  in  abatement,  the  recovery  dionld  b«  for  the  damages  snatalned  by  oU  the 
Joint  tenants,  ^e  defendant  is  not  entitled,  in  an  action  by  one  of  Bereral^nj  ten- 
ants,— *.  g.,  partner*, — alter  neglecting  to  avail  Mmself  of  the  objeotion  by  pl^  in 
abatement^  to  give  it  in  eridenoe  to  rednoe  the  damageti  He  is,  howaver,  entitled  la 
do  this  in  an  aoUon  by  one  of  several  tenants  in  common.  ZabrtBkie«:Smiai,8£«ni. 
{IT.  r.),  S33,    But  oompue  Bheldon  k  Tan  Slyke,  10  Barb.  [K.  T.\  SI 
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tiban  tliat  for  which  the  Tordict  was  taken.    Bat  this  does  not 
apply  to  the  action  of  debt  (y)  (1) 

There  was  formerly,  in  England,  a  charge  on  the  plaintiff's 
judgment  caUed  damage  dear,  which  was  a  payment  required  to 
be  made  of  twelve  pence  in  the  poond  ;  but  it  seems  to  have  been 
long  since  abolished ;  for  in  an  early  case  it  appears  that  the  court 
*' thought  it  hard  that  the  plaintiff  ahonld  be  stopt  of  his  judgment 
till  he  had  paid  his  damage  clear,"  and  they  resolved  to  amend 
it  (A) 

The  other  questions  in  regard  to  damages  relate  prin-  [586] 
cipally  to  the  subject  of  costs ;  and,  indeed,  in  the  early 
periods  of  the  English  jnrispradence,  damages  and  costs,  cUemna 
et  custagia,  were  convertible  t^rms ;  (*)  bat  the  qnestions  which 
regard  die  relation  of  damages  to  costs,  thoagh  extremely  impor- 
tant in  practice,  are  so  local  in  their  character,  and  depend  so 
mach  on  statates,  that  it  would  be  inexpedient  here  to  do  more 
than  advert  to  them. 

In  England,  a  petition  of  right  is  said  to  he  maintainable  for 

(;)  Bonner  «.  Obarlton,  S  E<ut,  ISS ;      CameroD,  1  Meet,  d:  W.,  616,  u  alio  died 
Annan  f.  Job,   ITot.   U  and  IB,  1846,      !□  the  last  oase,  but  I  eftnoot  find  it 
London  Juritt,  vol  x.,  lOBS ;  Pearce  e.  Ih)  Maroh's  Reports,  It, 

(i)  Ziak  V.  Langton,  Doug,  TBI. 


(1)  Aa  to  other  matteni  relative  to  the  form  of  the  Terdict,  the  following  case* 
maj  be  mentioned  A  verdict  for  "  tlOO  Mtoal  dam«ge«  sod  tl.OOO  ■•  exemplary 
damage*  '  b  good,  as  eqalvalent  to  a  verdict  for  $1,100  damageik  Pendleton  «.  Davie, 
1  /ohm  (JV.  a),  es. 

In  an  aetion  of  trespnee,  the  jury  rendered  a  verdict  In  fkvor  of  the  plaintiff  for 
eaat&  SM,  that  such  a  verdiet  and  the  judgment  thereon  were  nnlUtiea;  that  in 
legal  effect  this  was  a  finding  in  &vor  of  the  defendant,  and  the  law  carried  the  costs 
In  hi*  &vor  against  the  plaintiff,     Uangbam  o.  Reed,  II  Go.,  187. 

The  Jniy  ihonld  find  for  the  pliUntiff  the  amonot  of  hia  debt  a«  proved,  and  the 
damages  (interest)  eeparately;  and  the  judgment  should  pursue  the  verdiet  Yet  - 
where  the  verdlet  and  judgment  ^ve  in  anBggregat«eam,«a  daniagM,  the  amount  oF 
the  debt  and  legal  interest  thereon  from  the  time  when  doe  until  the  time  of  the 
verdict,  if  the  total  amount  found  by  the  verdict  for  damages  does  not  exceed  the 
principal  and  interest  due  or  the  snm  laid  as  damages  in  the  declaration,  mch 
verdict  will  not  be  held  invalid,  bat  will  anthoriM  and  lapport  a  Judgment  for  the 
sum  in  damages  so  found.    Young  v.  Chandler,  14  B.  Monr.  {Kg.),  2G2. 

In  Sootii  Carolina,  where  in  debt  on  a  bond,  the  jury  in  finding  for  the  plaintiff- 
on  the  general  issue,  aness  the  damages  (as,  under  the  practice  there,  is  proper),  and 
allow  the  pUntiff  only  the  principal  sum  due,  but  not  the  interest,  to  which  he  il 
entided,  bl«  only  remedy  is  by  appeal.  Judgment  for  the  interest  tton  obtlmtt  mtv- 
Jielo,  will  not  be  allowed,  nor  can  be  collect  It  b;  marking  It  for  collection  on  the 
JL  fiL  Oonrdln  v.  Beed,  BUh.  {S.  0.),  311. 
40 
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no  other  objects  than  land  or  specific  chattels,  certainly  not  for  a 
snm  of  money  clumed  either  as  debt  or  by  way  of  damages,  {j} 

(j)  Buva  De  Bode'i  Cue,  8  Q.  B.,  SOS ;  ntut  b«  «  jat7.     Ffaii^  r.  AdaiMn,  7 

irb«K  the  inUioritiM  are  ttated  »t  Urge.  Blaekf.,  S7S. 

If  a  demurrer  to  a  dcisUntioD  in  ■  ^t  Id    the    Mme   State,  in    debt   on   « 

bvdraTeragainit  uceptor  beoTermled,  RberUf't  bond  npoa  the  eieentdoa  of  a 

the  court  maj,  in  Indiaoa,  Maeas  the  writ  of  inqolry,  after  a  demurrer  to  the 

damage*  to  (arai  the  anwnntdue  on  the  reptication  •mgning  brMchea  hu  been 

trill  ia  eoneerQed;  but  a*  to  Ihc  costa  of  ovemiled.  the  quanivtit  of  the  rel&tor'a 

the  proteat,  if  chargeable  at  all,  there  damagea  ia  the  only  sDlneet  of  iaqsuy. 
Clark  a  al.  «.  The  StAte,  1  BliKkf..  670. 
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CHAPTER    X  XV. 


OF  DAMAGES  WITH  REGARD  TO  EVIDENCE. 


> »  ganenl  raU  tht  pMntlff  la  Dot  allowed  to  toatify — Bxaepttona  In  wUoIi  he  Is 
admitted  to  gtre  eridenca.  Tie  vitneaa  la  to  testify  only  aa  to  faab^  aod  not  aa 
to  opiniona — Exaeptioii  In  caaa  of  expert! — Id  ease  c^  valae.  Doctrine  of 
pTamunptiona.  IVaqneot  neaeaaitj  of  being  eontent  with  imperfent  and  nn- 
aadif»«toi7  prooC 


Wb  have  now  to  consider  the  mode  of  proof  bj  which  claims  to 
damage  are  sabBtantiatod.  The  rnles  which  govern  evidence  as 
applied  to  fix  the  measure  of  relief,  are  neither  mmieroiis  nor 
complex,  bnt  thej  deserve  carefnl  attention. 

We  have  seen  (£)  that  in  the  early  stages  of  the  civil  law  the 
plaintiff  was  allowed  to  fix  the  smomit  of  the  compensation  to 
which  he  conceived  himself  entitled,  sabject  only  to  the  restrain- 
ing hand  of  ibejiidex.  In  the  common  law,,  independently  of 
statatory  innovation,  the  mle  is  carried  to  the  other  extreme ;  for,  aa 
a  general  principle,  neither  party  to  the  record  is  allowed  to  give 
testimony  in  any  branch  of  the  case.  (J)  But  to  this  mle  certain 
exceptions  were  introdnced.  (1) 

no  atbet  Intrraat  than  < 


(i)  In  England,  in  an  action  of  tort,      from  tha'fiwt  of  hia  being  a  par^  to  t 
where  one  defendant  jtdna  iame  and  the      raewd     Haddrlck  «;  Bealop  it  al.,  13 

-"■—  '-"  '-' "■  —  "—  '-'-'-  -^        »  ^—      .  — .-,  (^  y,^  record  as  an 

Inland,  incompetent 
V.  Joaea,  7  Sing.,  89B. 


other  leta  judgment  go  by  defknlt,  the      S.,  SBT.    A  PMt?  tu  the  reccffd  ai 
party  who  luu  aoffeived  iadranent  may      ia  no  lonK^,  in  Ei^land,  inoompetent  to 
give  «*iden«e  for  the  pl^tifT,  If  be  baa     teatil^.    Woirall  a. .'      "  "  "' 


(1)  It  ia  one  of  the  natural  eonooraltaiita  of  [Uneaaandof  phjdealliijtirlea,for  the 
rick  or  Injnred  person  to  complvn  of  pain  and  diatreai.  And  eTidenoe  of  anch  oom'* 
plaint*,  in  connection  of  other  proofs  of  injmy  rei«lr«d,  ia  admlsaible  from  the  neoca- 
•It;  of  the  eaie,  in  an  action  for  tlie  Injury  sustained,  to  show  Its  exton^  Ac    Such 
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The  oath  of  the  partj  is  admitted  by  the  common  lav,  in 
respect  of  a  lost  deed,  or  other  paper,  preparatory  to  the  iutro- 
dnction  of  eecondary  evideoce  to  prove  its  contents.  So,  too,  in 
complaints  under  the  bastardy  acta,  the  oath  of  the  female  is 
admitted  to  charge  the  defendant  with  the  paternity  of  the  off- 
spring. So,  offda,  the  rale  has  been  relaxed  in  order  to  prove 
the  smoant  of  compensation  to  vhich  a  par^  is  entitled  ; 
[588]  thus  the  oadi  of  the  plaintiff  is  admitted  in  many  States 
of  the  Union  to  prove  the  truth  of  entries  in  his  books,  of 
goods  delivered  in  small  amounts,  or  of  daily  labor  performed, 
when  the  party,  from  his  utoation,  has  n$  evidence  but  the  ac- 
connte  kept  by  himself,  and  where,  aa  a  general  thing,  from  the 
nature  of  the  traffic  or  service  he  cannot  have.  So,  too,  where 
robberies  or  larcenies  have  been  committed,  and  no  evidence 
exists  but  that  of  the  party  robbed  or  plondered,  he  has  been 
admitted  as  a  witness  to  prove  his  loss ;  for  it  ia  said  that  in  these 
cases  the  party  injured  shall  have  an  extraorcUnaiy  remedy,  m 
odiufn  apoliatona.  On  this  ground  in  an  action  agmnst  the  hun- 
dred under  the  English  statnte  of  Winton,  the  person  robbed 
was  admitted  as  a  witness  to  prove  his  loss  and  the  amount  of 
it.  (m)  80,  too,  in  Pennsylvania,  in  an  action  against  the  county  for 
the  destruction  of  property  by  a  mob,  the  pluntiff  may  prove 
ownership  and  the  value  of  wearing  apparel  destroyed,  (»)  bnt 
not  t^e  destruction  of  household  furniture,  because  there  the 
argnment  ex  necessitate  does  not  apply.  {0)  So,  also,  in  equity, 
where  a  man  ran  away  with  a  casket  of  jewels,  the  party  injured 
was  admitted  as  a  witness.  (^)  So,  too,  when  the  defendant,  a 
shipmaster,  broke  open  and  plundered  the  plaintiff's  trunk,  the 
latter  was  allowed  to  testify  to  the  contents  of  the  trunk,  (y) 

An  effort  has  been  made  in  Pennsylvania  to  extend  the  prin- 
ciple of  these  exceptions  to  all  cases  of  passengers  by  public  con- 
Cm)  BoL  N.  p.,  187.     Porter  •;  Hnn.  (o)  Oid 
dred  of  Bejland,  PtaJt/t  AM  Oam$,  808.  <  n)  £«>t  IndU  Co.  e.  Evuu,  1  Vtm., 
Bnow  V.  EmUth  S.  B.  Co.,  19  MtL,  44.       tO£ 

(«}  Coantv  ■.  Ludy,  10  Burr,  45.     See  (q)  Hunoan  «.  DrinkTstar,  1  Ontid., 

•o,  Cbrk  V.  nnAnflo  iniir  mk    M'n;ii      tfi  * 
K  Bowand,  8 


«lio,Cbrkv.8p«n«e.l0tK,88fi.    H'QiU 


CTideace  do«a  not  &1I  within  tlie  mis  which  «K«ladea  deolantion*  of  a  par^  In  U* 
own  Ckvor.  Caldwell  «.  Mniphy ,  1  Ktn^,  414  ;  and  aee  a  a  bdow,  1  Dtmr,  Ut ; 
«l«o,  to  wme  effee^  fiaoon  k  The  Ishabltanla  of  Charlton,  1  OuA.  (JfOH.},  Ul. 
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veyanceflj  where  there  is  no  criminal  nor  even  tortionB  act  com- 
mitted by  the  defendant  beyond  mere  negligence  ;  Bud  it  has 
been  said  that  in  ench  casee  the  plaintiff  may  testify  from  neces- 
fity.  (r)  (1)  Bnt  in  Hassachnsetts  thie  has  been  denied ;  the  old 
principle  has  been  adhered  to,  and  in  a  case  of  mere  negligence, 
it  has  been  decided  that  the  plaintiff  is  not  competent,  even 
tbongh  be  has  no  other  testimony  as  to  the  amount  of  his  loss,  (g) 

In  New  York,  the  admission  of  the  plaintiff,  as  a  witness  in 
these  cases,  has  been  sanctioned  by  statnte ;  the  general  railroad 
act  {i)  c£  that  State  providing,  where  baggage  is  properly  checked, 
that  if  not  delivered  on  the  production  of  tiie  check,  "the  plain- 
tiff may  himself  be  a  witness,  in  anysnitbroaghtbyhim,  toprove 
the  contents  and  valne  of  said  baggage."  (,u) 

The  original  rule  of  the  common  law  has  been  now,  however, 
ao  &r  changed,  both  in  England  and  in  this  conntry,  by  statnte, 
that  the  observations  contained  in  the  preceding  paragraphs  have 
littie  importance.  In  England,  New  York,  Connecticut,  and 
several  other  States  of  the  Union  the  rule  of  the  common  law  has 
been  abrogated,  and,  with  more  or  fewer  exceptions,  parties  are 
permitted  to  testify  in  chief  and  to  all  facts  pertinent  to  the  case. 

Another  general  role,  which  pervades  all  onr  law,  is 
that  the  witness  is  to  testify  only  to  facts.    He  is  to  speak  [689] 
as  to  the  facts  which  he  has  heard  or  seen.    His  opinion 
is  not  to  be  given ;  for  it  is  the  opinion  of  the  jury  on  the  testi- 
mony, which  forms  the  verdict  and  decides  the  case.     Bnt  to  this 
mle,  again,  there  are  many  important  exceptions.    So,  pedigree  is 


the  State,  m«  Marsh  v.  New  Yoti  i 

R.  B,  Co.,  14  Barb.  B.  0.  R..  Kt,  and 
Hillimanii.  0«wego  diSyncnieB.  R.  Ca, 
10  Barb.,  V3. 


(1)  The  folloTing  csmi  nuUIn  ibe  podUoti  that  the  pWntiff  hlmwlf,  in  aa  action 
^■Jnet  a  oommon  carrier  to  recover  for  a  trun^  iui.,  loat,  U  ■  eompetent  witnen  to 
prore  tia  «ontent«.  Doyle  v.  KUer,  6  Ind,  94a.  The  Had  River  A  Lake  Erie  Rail- 
road Company  ».  Fulton,  SO  OhUt,  818.  The  ume  mle  vas  applied  in  the  ease  of  an 
Innkeeper,  in  Taylor  «.  Monnot,  I  AbbotU  (jV.  r.)  Pr.  R,  8SS.     S.  a.  4  i>twr,  llfl. 

Bnt  Id  Qarvey  v.  The  Camden  A  Amboy  Railroad  Company  (4  Abbott*'  If.  Y. 
iV.  A,  111),  it  was  held,  tiut  the  role  of  evideaee  which  allow*  the  pUntUT  in  an 
action  againet  a  common  oarrier  to  recover  for  a  lort  tmnk.  Ac,  to  prove  the  *alae 
of  the  contoQta  by  hia  own  oath,  1b  eoofined  to  cases  In  which  fnud  or  wrong  )■ 
proved  upon  the  defendant;  and  has  no  applicaUon  to  cases  of  loss  through  negli- 
gence merely.    To  the  eame  effect  is  Phenix  c.  Clark,  S  MkK,  SI. 
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oft«D  prored  hj  the  heareay  of  the  family.  So,  handwiitmg  is 
proved  by  the  opioioDB  of  those  familiar  vith  tlie  eigaatare  of  the 
party.  So,  too,  the  witDeea  haa  been  allowed  to  state  his  opinion 
in  cases  of  criminal  conrersatJOQ,  to  show  the  state  of  the  affeo- 
tiona  of  the  parties.  [«)  And,  on  similar  gronnds,  in  cases  of 
breach  of  promise  of  marriage.  In  an  action  of  the  latter  de- 
'  Bcription,  the  Supreme  Conrt  of  New  York  said,  "  We  do  not  see 
how  the  Tarions  facts  upon  which  an  opinion  of  the  plainttflPs  at- 
tachment most  be  grounded,  are  capable  of  specification,  bo  as  to 
leave  it,  like  ordinary  facts,  as  a  matter  of  inference  to  the  jniy. 
It  is  true  as  a  general  rule,  that  witnesses  are  not  allowed  to  ^ve 
their  opinions  to  a  jury ;  but  there  are  exceptions,  and  we  think 
this  one  of  them.  There  are  a  thousand  things  indicating  the 
existence  of  degrees  of  the  tender  passion,  which  language  cannot 
specify.  The  opinions  of  witnesses  on  this  subject  most  be  de- 
rived from  a  series  of  instances  paaeibg  under  t^eir  obaervation, 
which  yet  they  nevel-  could  detail  to  a  jury."  (w)  So,  too,  evi- 
dence of  this  kind  has  been  admitted  in  cases  of  insanity ;  but  it 
has  been  pronounced  by  a  very  able  judge,  "  the  most  onaatiHfac- 
tory  and  the  least  to  be  depended  on."  (ai) 

The  general  rule  which  requires  a  witness  to  speak  to  facls 
within  his  knowledge,  is  applied  to  the  subject  of  compensati<m : 
the  damage  must  be  proved  like  any  other  fact  in  the  cause,  and 
no  testimony  amonnting  to  mere  opinion  is  competent  (1)  So  in 
New  York,  a  witness  cannot  be  allowed  to  give  his  opinion  as  to 
the  amount  of  damages  sustained  by  a  party  in  consequence  of  a 
mill  lying  still,  (y)  So,  the  opinions  of  witnesses  as  to  the 
amonnt  of  damages  caused  by  the  depiivation  or  withdrawal 
of  water  from  a  tavern,    are  inadmissible,  (z)     So,  too,  on 

(v)  Tr«laTiiey  «.  CoUman,  S  Btarkif,  (j/)  DooUtUe  tt  Edd j,  T  Barb.  B.  0.  B., 

IBS.  191.  16. 

(■)  H'Eee  «.  VOkob.  *  Chn,  S56. 
M  Cluk  «.  Fiiher,  1  PcUgt,  111. 


(1)  Cook  D.  Brookwa.;,  SI  Barb.  (JP.  T.)  S81 ;  WUoox  *.  Lake,  11  Za.  Anit.,  118- 
The  Tftlne  of  skilled  urvicM  ure  to  be  estimated  not  hy  Inquiring  vhat  A  or  B  would 
oiui^e  for  each  Mtrice*,  bnt  That  the  servleeB  axe  tairlj  wortli  bj  ths.oommoii  luag* 
or  custom  of  ooiitpeiiiatioi];'and  it  is  error  to  receive  the  testimony  of  « 
to  That  thej  Tonld  chat^  for  aaoh  Hrricei.    Pfeil  v.  Eemptr,  S  Wit.,  SIS. 
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ascertaimng  the  injiuy  cansed  by  an  alleged  nmaance,  a  [S90] 
'witness  cannot  give  his  opinion  as  to  the  amount  of 
damagee.  (a)  (1) 

So  in  an  action  for  the  breach  of  a  covenant  contained  in  a 
lease,  that  the  defendant  wonld  not  let  any  other  mill  site  on  the 
same  Btrearn,  it  was  held  not  proper  to  admit  witnesses  to  testify 
their  opinion  as  to  the  amount  of  damage  which  the  plaintiffs  had 
eofltained  by  the  erection  of  tiie  rival  site,  and  a  new  trial  was 
ordered.  (2)  And  the  correctness  of  the  principle  laid  down  in 
'this  case  has  been  very  recently  affirmed,  (c) 

On  the  same  groond,  and  with  still  stronger  reason,  it  has 
been  decided  in  Ohio  that  a  person  who  is  present  during  the 
trial  of  a  cause,  and  has  heard  witnesses  describe  the  manner  in 
which  a  ford  is  injured  by  the  erection  of  a  dam  across  a  stream 
of  water  below  it,  is  not  competent  to  give  his  opinion  of  the 
damages  sostained  by  the  party  injured,  {d)  So,  intelligent  mer- 
chants, well  acquainted  with  the  plaintiff  and  his  business,  were 
held  not  competent  to  give  an  opinion  as  to  the  damage  of  the 
plaintiff  in  being  deprived  of  the  advantage  of  his  own  care  and 
oversight,  (e) 

To  the  general  rule  tiiat  the  witness's  opinion  cannot  be  received 
as  to  the  amount  or  character  of  injury  sustained,  there  are, 
however,  some  considerable  exceptions.  Of  these,  perhaps  the 
most  comprehensive  and  important  is  that  which  admits  persons 
of  science,  or  experts  in  any  profession,  to  testify  as  to  &eir 
opinion  on  a  given  state  of  facte  relating  to  matters  in  regard  to 
which  their  education  gives  them  peculiar  capacity  for  forming  a 
correct  judgment.  {J^ 

So  in  Massachusetts,  on  the  trial  of  an  action  to  recover  dam- 
ages for  injury  done  to  the  plaintiff's  garden  and  nursery  by 
smoke,  heat,  and  gas  proceeding  from  the  defendant's  brick  kiln, 
two  gardeners  who  had  had  much  experience  in  raising  and  cul- 
tivating &nit  trees,  shrubs,  and  plante,  and  who  had  testified  to 

(a)  Fbh  •.  Dode^  i  Dtnio,  811.  (4)  Shepherd  v.  Wlllii,  IS  Ohio,  Ila. 

lb)  Noimui  V.  Welki,  IT  W*nd.,  1ST,  _(«)  tS  Wmd..  4S1 ;  17  Wmd.,  161 ;  S4 

Itl.  Wmd,  <88 ;  SI  WomL,  84S. 
(«)  n>k«.  Dodge,  4  Dtnio,  811,  tlS.  (/)  Foils  «.  Chad.  8  Dmtg.,  IfiT. 


(1 )  JU  >  general  rale,  the  opinion  of  a  iritnea  u  to  the  am/miU  of  damaga  Thloh 
the  lBDd-ho1d«r  will  nutaln  by  reaaoD  of  the  coDBtractioQ  and  uw  of  a  railroad,  U 
not  eridenee,    Atkntie  i  Great  Weatem  B.  B,  Co.  v.  Campbell,  4  Ohio  8L,  BSS. 
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tlie  particolars  of  &e  plaintiff'fl  injury,  were  allowed  to  give 
their  opinion  as  to  the  amount  of  damage.  And  the  court  eaj, 
"  It  seems  to  ns  that  it  would  be  impracticable  to  dispense 
[  591  ]  with  this  species  of  testimony  in  many  actions  for  trover 
for  personal  property,  where  no  detail  of  facts  could 
adequately  inform  the  jnry  of  the  value  of  the  article.  The 
opinion  of  a  witness  as  to  the  value  of  a  horse  is  much  more  eatas- 
fiictory  evidence,  than  a  detailed  statement  of  bis  size,  color,  sge, 
&c.,  to  give  the  jury  the  requisite  informatiaD  to  enable  them  to 
assess  damages  for  the  conversion  of  a  horse."  (g)  (1)  Bo  in  an 
action  on  a  building  contract,  a  mason  may  be  asked  how  long,  in 
his  opinion,  it  would  take  to  dry  the  walls  oi  a  bouse  so  as  to 
render  it  fit  and  safe  for  human  habitation.  (A) 

But  this  exception  is  generally  strictly  limited  to  the  case  of 
experts  in  matters  of  art  and  skill,  and  is  not  enlarged  bo  as  to 
admit  opinions  in  ordinary  cases,  where  the  jury  may  be  Bup- 
posed  competent  to  form  their  judgment  from  the  statement  of 

ig)  Taii(Uii««.  BiiipM,lSJr«t,  SS8.  (A)  Smith*.  QQgert;,4£ar».£L  OLA, 


(1)  See  NIckley  ».  Thtaau,  SS  Barb.  {JT.  F.).  6S2 ;  Smith  f.  HiU,  /^,  SSS ;  The 
HUvaokes  A  HUriMlppi  R^In»d  Co.  «.  Eble,  4  Chtotdltr  { WU.)  IS.  Bat  in  Don- 
lap  v.  Snjder,  nSarb.ilf.  K),  sat,,  it  VH  held  that  in  an  a«tioD  for  damoga*  far 
killing  a  dog,  the  opinion!  «f  witneaei  •»  to  the  Talne  of  the  animal  -wet*  not 
admitiiUe. 

In  an  action  brought  b;  a  tnveler  on  a  hlghwa;  against  a  railroad  coiporaUon, 
to  recover  damages  for  a  peraonal  Injiuy  oocastoned  bj  thrir  locomotiTe  engine,  Ae 
pUntifiTi  occupation  and  meana  of  earning  eapport  are  not  tdmltdble  in  evidcnoe  to 
Increase  the  damages,  if  not  qtcdatly  averred  in  the  declatatlon.  Baldwin  *.  Wes- 
tern Bailroad  CorporaUon,  4  Oray  {J^au.),  SSS. 

In  an  aetioD  l^ainst  a  r^road  company  to  recover  damagea  for  an  injury  nw- 
talned  by  a  pouenger  by  meant  of  a  ooUiiion,  it  Is  proper  for  the  jnry  In  aaeertafn- 
ing  the  amount  of  the  plMnliffa  damages,  to  coorider  the  bodily  pain  and  nifferinf 
irhich  has  occnrred,  or  is  likely  to  occur,  in  coasequence  of  the  injoty;  but  tbey 
cannot  act  npon  conjecture  as  to  the  prospective  condition  or  eitnation  of  Uie  plain- 
tiff, bnt  can  only  connder  In  respect  to  the  future  what  the  cvidanec  render* 
reasonably  certain  will  necessarily  and  Inevitably  remit  from  the  original  injoy. 
Bodily  p^n  and  enffeilng  which  la  necessarily  and  directly  to  Sow  &om  the  trynry, 
Is  as  much  a  part  of  the  injury  as  the  continuance  of  a  physical  disability  occasioned 
by  it.  Curtiss  V.  The  Rochester  A  Syracuse  Railroad  Ca,  20  Barb.  (JV.  T.),  SSS.  The 
mental  sufferings,  Uic  dismay  and  aonsequent  shoelc  to  tiie  feelings,  enter  into  the 
actual  injury,  and  may  be  considered  in  awarding  damages.  And  this  may  b«  don* 
independent  of  the  question  of  vindictive  damagea.  Seger  «.  The  Town  of  Bsrk- 
hamsted,  SS  Conn.,  SM.  See  also,  to  the  same  effect,  Maaon  e.  The  Inhabitants  of 
Sllswortli,  3S  Ml.,  ill. 
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the  facts.  Nor  where  the  opinion  neceBsarily  degenerates  into 
mere  conjectnre.  So,  in  an  action  for  negligently  injuring  and 
Binkiiig  a  canal-boat,  a  boatman  who  knew  the  boat  in  question 
previoua  to  her  being  injured,  and  swore  that  he  had  raised 
snnten  boats  and  repaired  them,  cannot  testify  as  to  his  opinion ' 
of  what  the  damages  would  be,  from  the  description  of  the  sitoa- 
tion  of  the  boat  by  the  witnesses,  (i) 

In  an  actios  on  the  case  against  a  railroad  company  for  injury 
to  tbe  perstm  of  a  passenger  ^ough  the  negligence  of  the  com- 
pany, evidence  of  loss  sostained  by  the  plaintiff  in  his  bnsinees 
in  consequence  of  the  injury  received,  is  proper  to  aid  the  jury 
in  estimating  the  plaintiff's  damages ;  and  for  that  purpose  the 
nature  of  the  plaintiffs  business,  its  extent,  and  the  importance 
of  his  personal  OTennght  and  superintendence  in  conducting  it, 
may  be  shown ;  bnt  tbe  opinions  of  witnesses  as  to  the  amount  of 
loss  are  inadmissible.  [J) 

A  party  in  the  city  of  New  York,  whose  •pio^eiiy  is  destroyed 
by  the  order  of  the  city  officers  to  stop  Uie  spread  of  a  conflagra- 
Idon,  is  entitled  to  an  allowance  to  the  full  value  of  the  property 
destroyed,  without  any  dednction  for  the  amount  insured  and 
interest  on  it ;  but  the  opinions  of  bystanders,  that  the 
bnildings  destroyed  would  have  been  consumed  by  the  fire  [Sd2] 
if  they  had  not  been  blown  np,  are  inadmiseible.  It  was, 
however,  suggested  tbat  perhaps  the  opinion  of  firemen  and 
others,  having  particular  knowledge  and  experience  with  refe^nco 
to  fires,  might  be  received.  {^) 

Another  exception  to  the  mle  which  excludes  mere  opinion, 
is  that  which  permits  testimony  to  be  offered  as  to  the  value.  (1) 
WitneBsee  iamiliar  witb  the  article  in  question  are  permitted  to 
Btat«  their  opinion  as  to  its  value,  (2) — and  that  in  its  actual  or  in 
an  assnmed  and  hypothetical  state.  And  ao  as  to  the  value  of 
services,  (m)  (2)  So,  in  an  action  for  a  nuisance,  an  architect, 
acqnunted  with  the  locality,  may  he  asked  if  the  nuisance  depre- 
ciated the  value  of  the  houses  in  the  neighborhood,  (n) 

(i)  P^ge  V.  Uuard,  B  HiU.  60S.  {t)  Jojr  t.  HopUnt,  6  Dtnio.  U. 

U)  Linsoln  a.  Suvtcg*  &  Sch'y  a  B.  (m)  BriU  •.  Flagler.  S8  Wtnd^  8IH. 

Co.,  S8  Wettd.,  i%6.  (»)  Guotlett  «.  Witwortli,  8  (kr.  A 

{k)  The  M«;or  t.  ViiM,   U    Wmd.,  Kir.,  ISO. 
MS. 

(1)  See  Clark  «.  Baird,  C  Bild.  {K.  T.\  IBS,  where  the  ata  oa  thU  tubjeet  are 
thoroughly  examined.    Bot  compare.  Main  ».  Gordon,  18  Ark.,  SBl. 

(2)  Lewis  0.  TrickcT,  80  Barb.  {N.  7.),  S8T. 
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Hie  qnestion  of  damages  k  irften  govemed  by  the  doctrine  (^ 
preiimiptions ;  for  it  is  to  be  borne  in  mind  that  ia  this  branch  of 
oor  science,  as  in  erery  other,  we  are  freqaenttj  vithoot  any  clear 
or  condaBiTe  evidence ;  and  in  these  cases  resort  is  often  had  to 
testimony  of  an  inferior  character.  Sach  are  the  preaiuuptiona 
which  arise  from  a  given  state  of  facts,  where  the  cause  or  the 
amonnt  of  the  injury  is  not  absolutely  certain.  (0)  In  these  cases 
the  matter  is  decided  o^  the  probability  growing  out  of  the  pre- 
sumption. FresomptioQs  are  sometimes  absolnte  and  not  to  be 
rebatted  by  any  proof;  in  other  cases  they  only  rise  to  the  force 
of  prima-faeie  evidence,  and  may  be  met  and  contradicted  like 
any  other  testimony.  So,  where  the  plaintiff  shows  himself  to 
have  sostained  damage  resulting  from  the  act  of  the  defendant, 
which  act  with  proper  care  does  not  ordinarily  produce  damage, 
he  makes  out  a  prima^aeU  case  of  negligence,  which  cannot  be 
repelled  hot  by  proof  of  care,  or  some  extraordinary  accident 
whidi  makes  care  nselees.  (^)  So,  in  case  against  a  railway  com- 
pany, for  setting  fire  to  premises  adjoining  their  line,  the  fact  of 
premises  being  fired  by  sparks  emitted  from  a  passing  eng^e  is 
jmrnd/deie  evidence  of  negligence  on  the  part  of  the  company, 
rendering  it  incumbent  on  them  to  prove  Hhai  precanUons  had 
been  adopted  reasonably  calculated  to  prevent  sach  accidents,  (g) 

Bo,  again,  the  acts  of  the  parties  themsdves  may  determine 
the  valoe  of  the  thing  in  controversy,  (1)  and  operate  like  an 
abeolnte  liquidation  of  damages.  So,  in  an  acdon  on  an  agree- 
ment in  which  the  defendant  acknowledged  that  he  had  received 
of  the  plaintiff  certain  enmnerated  goods,  attached  by  the  plain- 
tiff as  a  deputy  sheriff,  estimated  at  fiileon  hundred  dollars, 
[593}  and  which  the  defendant  promised  to  keep  safely  and 
deliver  to  the  plaintiff  on  demand, — ^it  was  held  that  tlie 
defendant  conld  not  give  evidence  that  the  goods  were  of  lees 


(0)  Bishop  Batl«r,  in  hli  InlrodQoUoa  (p)  BIIU  t.  Porta,  i  Rokd.  B.  R.  Co., 

to  hlfl  Analogy,  hu  wme  tdmirkble  pM-  fi  Ind.,  1S8 ;    Herring  v.  WUodDgtoii  A 

•ages,  on  th«  naUire  and  force  of  pr»-  BaUi^  R.  R.  Co.,  10  /red,  402. 

•umpdoDs  &nd  the  absolote  n«ce«aity  in  (o)  Pigotts.  EasternConntieiR^vaf, 

many  OMeeof  aetlng  on  them.     "Tout,"  iJUan,  Gr.  A  8eott,H9, 
he  uys,  "  probabUU;  ii  (he  very  guide 
rflife." 


(1)  HuBon  V.  Chutice,  S  Jonet  (JIT.  O.)  L.,  MO. 
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Talae  than  the  spedfied  bud,  bat  tliat  the  velaation  in  the  receipt 
was  conclufflTe.  (r) 

We  hare  eeeo  that  in  regard  to  contractors  for  public  works, 
who  are  in  certain  caaes  allowed  their  profits,  the  Bab-contracta 
made  b^  them  are  not  evidence  to  show  what  those  profits  vonld 
have  been,  (1)  but  they  a^  required  to  go  into  a  minute  investi- 
gation as  to  the  cost  of  materials,  the  expense  of  delivery,  the 
amoont  and  vidae  of  labor ;  and  even  with  all  these,  it  has  been 
said  that  the  estimate  of  profits  mnst  be  coojectnraJ.  («) 

The  application  of  the  rules  which  we  have  thns  examined, 
in  regard  to  the  proof  necessary  to  establish  a  claim  for  damages, 
often  renda«  it  difficult  if  not  impoeaible  to  arrive  with  precise 
accuracy  at  the  ot^)^*  ^'^  ^^  inqoiry.  Bnt  justice  is  after  all  but 
an  approximate  science,  and  its  ends  are  not  to  be  defeated  by  a 
foilnre  of  strict  and  mathematical  proof.  The  following  language 
of  Mr.  Justice  8tory  is  fall  of  good  sense,  and  susceptible  of  fre- 
qneat  and  wide  application : — 

"  It  ia  aud,  tlut  it  ia  difficult,  uid  iodeed  imprmctiable,  to  ucertkin  tha  tms 
xnd  ezMt  tkIiu  of  Uie  property  in  thlB  case.  There  may  be  difficu]^,  ind  per- 
b>ps  tax  iinposBibilitj,  to  ■acertain  ita  exact  and  mimite  Talne,  for  we  hare  no 
means  of  weighing  it  in  acUea,  or  fixing  its  poeitiTe  price.  But  the  aame  diffl- 
colty  occura  in  manjr  other  eaaea  of  inaurance, — aa  in  caaeo  of  iqjnriea  to  i^la  or 
rigging,  or  apara,  by  tempest,  or  hj  cutting  them  away  In  eaaea  of  jettiaon ;  and 
7«t,  DO  one  donbta  that  they  muat  be  oontribated  for  according  to  their  Talne. 
uoertuned  by  a  Jury  in  theexerciseofa  sound  diacretion,  upon  proper  evidence, 
Suppose  that  fruit  ia  insured,  and  the  Teasel  haa  a  long  paaaage,  in  wBich,  by 
tvdinary  waste  and  decay,  it  must  suffer  some  detoioration,  and  then  a  storm 
occurs,  in  which  it  suffers  other  poatiTe  damage  and  injury,  or  there  is  ajetti- 
■on  thereof;  how  are  we  to  ascertain  what  diibinution  ia  to  be  attributed  to 
natural  waste  and  decay,  and  what  to  the  perils  of  the  seas  f  or  what  was  Its 
true  value  at  the  time  of  tha  Jettison  f  There  can  be  no  positiTe  and  absolute 
certain^.  The  most  that  can  be  done  is  to  ascertain,  by  the  excnase  of  a  sound 
Judgment,  wliat,  under  all  the  riroumatances,  may  reasonahty  be  attributed  to 
ODe  causey  and  what  to  the  other.  Absolute  certainty,  in  cases  of  this  sort,  is 
uoattainabls.  All  that  we  can  arrive  at  is  an  approximation  thereto ;  and  yet, 
no  man  ever  doubted  that  auch  a  loss  must  be  paid  fbr  if  it  Is  eovered  by  the 
policy."  (0 

M  Jonei  V.  Mehardwin,  10  JiH..  4«1. 

(t)  MMtartou  «.  Hayor  of  Bro«1cIyD.  "7 
Sill,  «3 ;  S«at4>D  a.  SMond  UiuddpUty, 
SXo.  A,4S. 


(1)  Btory  ■;  lite  New  York  A  New  Haven  Railroad  Oa,  1  BM  (Jf.  T.),  8S. 
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CHAPTER    XXVI, 


POWVB  OF  THB  GOmtT  orSB  THE  SUBJBOT  OF  DAUAQES. 


Kaapective  powen  Ot  eonit  *Dd  Jury  over  llie  latjeet  of  Samm^tm — Oenarml  dJTbdon 
of  their  flinetioiu — The  Roman  rjAtaa  in  .thl*  re^MOt — Corion*  uuIogteB  b*- 
tveen  it  knd  the  English  ^atem — Qener«I  ral«  with  lu  li^  that  the  «oiirt  decides 
qn«atioQi  of  Ut,  uid  the  Jnr;  qnertlooi  of  SMt — Bzceptioni — Verdiats  agminat 
the  weight  of  tertimonf — Settiog  aeide  Tirdieti  on  koooont  of  ezcevireneaa  of 
damftgee — Power  of  the  oomt  ezerciMd  with  heMtktJOD  utd  nluetaneo— Maft- 
■ure  of  dHoages  a  quettion  of  law. 


"We  have  Uitib  stated  the  general  principles  whlcli  control  the 
snbject  of  compensation, — when  redreae  is  governed  by  Btrict  rnlea 
uf  la^,  and  when  the  matter  is  eaid  to  be  left  to  the  discretion  of 
the  jury. 

An  important  branch  of  die  subject,  however,  still  i-emtuns. 
As  the  final  decision  of  eveiy  case  involving  «a  iaene  of  fact,  is 
pronounced  b;  the  jnry  in  giving  their  verdict,  and  as  that  ver- 
dict also  expresses  the  amount  of  compensation  which  the  party 
in  fanlt  is  to  make,  it  is  plain  that  nnless  the  court  retain  to  itself 
some  control  over  the  action  of  the  jnry,  their  power  over  the 
Bnbject  of  remuneration  wonld  be  practically  nnlimited.  We 
have,  then,  yet  to  see  what  remedy  is  provided  if  the  jury  disre- 
gard the  mles  laid  down  for  their  government ;  and  this  necessa- 
rily brings  as  to  a  consideration  of  the  relativ4  powers  of  the 
jndge  and  the  jnror. 

One  of  the  most  marked  pecnliaritiee  of  the  Anglo-American 
system  of  jnrispmdence,  perhaps  its  most  striking  featore,  is  thst 
division  of  power  by  which  the  decisions  of  qaestions  of  law  is 
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given  to  the  court,  and  ihaX  of  qnestioiis  of  fact  to  the  jury.  It  ie 
an  error  to  Bnppose  that  thie  dirisiou  is  altogether  peculiar  to  oar 
sjBtein,  or  that  it  is  exdnsivelj  of  English  origin.  The  re- 
eentlaborsttftheOemt&iiBcholaiSjafiaiAtedbjthediBcovery  [595] 
of  Gains,  in  1S16,  have  disclosed  the  tme  nature  of  the 
procednre  by  1^e  formula  in  the  republican  period  of  the  Boman 
jnriepradence ;  and  the  analogies  that  it  ftimishes  on  the  present 
branch  of  our  sabject,  are  too  striking  to  be  overlooked. 

The  despotigm  of  Angnstos  and  his  sacceeeors  introduced 
changes  into  the  adnunietration  of  justice  analogous  to  those  which 
it  wrought  in  the  general  &ame-work  of  the  imperial  govemment. 
Its  peculiar  characteristics  were  centralization  and  defrpotism ;  it 
establisbed  in  all  branches  of  the  system  a  gradation  of  ranks, 
deriving  their  existence  from  and  dependent  npon  the  will  of 
the  emperor  alone,  and  it  destroyed  every  vestige  of  popolar 
action.  The  first  and  most  important  of  these  changes  in  the 
machinery  of  the  law,  was,  by  abolishing  ^ejvdieea  or  jurors,  to 
make  the  jndgee  absolute  masters  of  the  whole  cause,  subject  only 
to  the  right  of  appeal ;  which,  in  all  cases  I  think,  might  carry 
the  suitor  before  the  Osssar  himself;  and  this  led  directly  to  the 
adopti(Hi  of  written  and  secret  instead  of  oral  and  public  discna- 
aion.  Thus  was  produjced  the  system  which  in  its  general  outline, 
ruled  continental  Europe  almost  exclusively  till  the  adoption  of 
the  Code  Napoleon. 

But  the  plan  on  which  justice  was  administered  at  Borne  in 
the  time  of  Oicero,  perhaps  the  most  truly  great  period  of  its 
development,  was  very  different.  Hie  iRomans  during  their 
republican  epoch  were  too  jealous  o(  power  to  give  to  the  judiciaiy 
an  uncontrolled  authority  over  questions  botii  of  law  and  fact 
The  judicial  functions  were  divided,  as  with  us,  by  an  analogous, 
and  in  some  casee  by  an  identical  line.  The  suit  was  instituted 
before  a  magistrate,  aenally  the  pmtor ;  and  the  proceedings 
before  him  were  termed  in  jvre.  Here  the  cause  of  action  was 
stated,  the  defense  set  up,  and  the  issue  whether  of  law  or  of  fact 
formed.  In  other  words,  the  pleadings  were  put  in.  To  thisissue 
was  then  joined  the  instructions  proper  tor  its  trial,  and  the  issue 
and  instructions  bother  were  tenned  the  formula.  A  ^adta  or 
referee  was  then  appointed.  T^m  was  called  da^  jucUcis.  The 
cause  was  then  turned  over  to  him ;  and  he  decided  the  question 
submitted  to  him,  according  to  the  instructions  contained  in  the 
formula.    The  proceedings  before  him  were  termed  injuclioio. 
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T^i.^  formvla  saeceeded  llie  old  legit  acUonety  whieh  by 
[596]  their  technical  Bererity  had  become  odions.    These  forms 

were  sboliBhed  and  the  formula  introduced,  by  the  Its 
j£^buHa  ;  the  preciae  date  of  which  is  uncertain,  but  the  better 
opinion  would  seem  to  be  that  it  was  passed  early  in  the  BerentK 
century  of  the  city,  or  not  long  before  the  period  of  Cicero,  (u) 

aha  formula  were  of  two.  kinds,  according  as  they  torned  cm 
qoeatioua  of  law  or  qaestionB  of  (aiA,—formidcB  m  jua  oonoepte^ 
and  formula  in  fadwn  conceptat.  A  single  instance  of  the  latt^ 
kind,  will  sufficiently  exhibit  their  character :  Judex  esto ;  ri 
paret  A.  Agerivm,  apud  N.  Negidwim  maumn  argenUam  depot- 
WMe,  eamgue  dolo  malo  N".  Negidii  A.  Ageno  reddUam  non  ette, 
guanti  ea  rea  erii  ionium  pecuniam  judea  JV.  Ifegiditun  A.  Age- 
rio  condemnato  ;  si  non  par^  abaohe.     Which  may  be  rendered 

ihnB :  Let  this  caose  be  referred  to .    If  it  shall  appear  that 

A.  Ageiius  deposited  a  silver  table  with  N.  IT^egidioB,  and  that 
throngh  the  frand  of  the  latter,  it  has  not  be^  retnrned  to  the 
owner,  let  the  jadge  condemn  K.  Kegidins  to  pay  to  A.  Agerins 
its  value.  If  it  shall  not  bo  appear,  let  him  decide  for  the  def^d- 
ant.  This  is  precisely  such  a  chaige  aa  might  be  given  to  a  joiy 
any  day  in  an  Engli^  or  American  court 

There  is  a  passage  in  Cicero,  where,  while  denouncing  the 
perversion  of  the  administration  of  justice  under  Yerrea  in  Bvaij, 
he  gives  'a  very  Btriking  picture  of  the  ubob  and  abuses  of  this 
division  of  the  judicial  fancdone.  (v)  "  No  one,"  he  exclums, 
"  can  hold  or  recover  his  bouse,  bis  estate,  his  paternal  property, 
if,  when  they  are  sued  for,  a  dishoneet  prtetor  from  whom  there 
ia  no  appeal,  ^points  any  one  whom  he  pleases  jadge ;  or  if  a 
profligate  and  worthless  judge  decides  what  the  prtetor  orders ; 
or  if,  again,  the  pnetor  so  fiame  the  order  (formula)  that  not  even 
the  wisest  and  best  judge  can  decide  otherwise.  If,  for  instance, 
he  appoint  L.  Octavius  (an  unexceptionable  man)  judex,  with  the 
formula,  ]f  it  thaSO,  a/pp&nr  i^atthsprvpertginixmiroveTsiibdongs 
to  P.  ServUvus,  order  fwm,  to  delwer  it  to  Caiuhtay — is  not  Octa- 
vius forced  to  compel  Servilius  to  deliver  the  property  to  Catnlos, 

although  it  do  not  belong  to  him  V  ^OuBis  precisely  what 
[597]  might  occur  under  our  procedure,  if  the  judge  weare  co^ 

rupt ;  and,  without  any  corruption,  it  is  precisely  the 
error  which  the  system  of  exceptioDS  to  the  chaige  is  intended  to 
correct. 

(u)  Qaiu  by  H«K,  e^  yIL,  S8.  (>)  In  Vetr.  n.,  L.  S,  g  12. 
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The  formula  thoB  took  the  place  of  our  charge  to  the  jtuj.  Aa 
that  charge  does,  it  stated  hjpothetically  the  Terdict  or  judgment 
to  be  rendered,  and  gave  die  mstractionB  according  to  which  the 
issue  should  he  decided.  Hhe  only  material  difference  is,  that  it 
was  in  some  cases  givea  before  the  witnesses  were  heard.  The 
state  of  facts  was  therefore  aasamed  to  appear  correctly  in  the 
allegations  of  the  parties ;  and  the  inBtmctions  of  law  arising  on 
these  facts  were  given  before  the  t^timony  was  taken.  This  may 
now  appear  awkward  and  inconTonient,  bat  does  not  in  principle 
differ  from  oar  own  mode. 

This  system  was,  as  has  been  already  sud,  effaced  by  the  des- 
potism of  the  empire.  13ie  independence  of  each  a  judiciary  was, 
of  conrse,  hostile  to  that  centralization  which  was  the  essence  of 
the  imperial  oi^fanization ;  the  judicea  were  abolished,  and  the 
decisioQ  of  the  entire  cause  given  to  the  conrt  alone.  This 
resulted  in  the  abolition  of  all  oral  discnssion ;  and  such  was  the 
Intern  in  force  at  the  time  when  the  Institntes  of  Jnstinian  con^ 
densed  and  embodied  the  Roman  law.  Sach,  too,  was  the  system 
which  was  adopted  when  civilization  resnmed  its  progress  in  con- 
tinental Enrope,  and  so  it  r^nained  till  the  fVench  reforms 
introduced  the  jury  in  certain  cases. 

In  the  meantime,  however,  in  tiiat  island  and  among  that 
great  people  from  whom  we  derive  onr  origin,  a  system  analo- 
gous to  the  Boman  system  in  its  heat  days  had  grown  np ;  &  sys- 
tem of  unknown  origin,  whether  a  relic  of  Eoman  or  a  child  of 
German  liberty  it  is  perhaps  impossible  now  to  say,  bat  marked 
by  very  peculiar  and  distinct  features,  and  claiming  as  its  chief 
merits  two  great  principles,  oral  and  public  discussion,  and  s 
division  of  the  judicial  functions  between  the  court  and  the  jury. 
It  is  of  this  latter  system  and  its  changes  that  I  now  propose  to 
speak,  (w) 

(w)  "Sat  li  the  divlnon  of  pow«r  be-  Intteet  de  r«pprocli«inent,jn>qDeaeqne 

tveen  the  magistnte  and  the  jttdtx  the  le  tema  ait  anient  leur  fanoo  plus  ou 

onlj   important    analogj  betireen   the  moint  compile.     '    *    8a  fonuule  U 

Boman  sod  the  Enitliih  •yatenu  of  jnru-  plm  large  et  la  pliu  haate,  o'est  le^ui 

pradence.    Two   difFerent  and  distinct  dvi'e  et  T'ofviiiu,  Mnt  eeue  oppoft^  I'Da 

bodlei  of  lav,  aa  diatinet  and  different  ai  k  I'autre,  ctHnme  denz  princlpea  disUnetl 

aommnn  law  and  eqnity  with  aa,  ezitted  et  ineganx." — D*  llnjbimet  An  CkrUlitn- 

in  the  early  dayi  of  the  Boman  aystam.  itirM  tvr  U  Droit  CUtU  da  Romaint,  par 

"  La  civilwaUon  Romaine,"  >aya  Trop-  M.  T^aplong,  ohap,  iii. 

long,  "  e'ert  deTBlopp'fie  «oua  llnfluence  "' "-  ' ' 

de    deux    elemeoe,    qu'on   ponrr^t  en 

iqnelqae  sorte  appeler  de  premiere  et  de  syatem,   ihowlng    iti  cnrions  analogue* 

MConde  fonnaboD,  et  qm  ont  Teen  en-  with  onr  own.    The  lubjeot  ba*  b«ea 

aenible  dans  nue  longae  alternatire  de  elaborately  treated  by  wveral  Qenuftn 
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It  is  very  plain  from  the  earlj  records  of  oor  jorispm- 
[598]  denoe,  imperfect  as  they  are,  that  the  relative  powers  of 

the  court  and  the  jniy  were  at  first  very  looaely  defined, 
and  that  many  important  changes  and  modifications  hare  been 
from  time  to  time  introdnced.  So,  originally,  the  jorora  were  the 
witnesses  themselres,  and  foand  their  verdict  on  their  own  knowl- 
edge of  the  &cta.  Bo,  the  court,  in  many  cases  of  defaolt  and 
demorrer,  took  die  disposition  of  the  facts  of  the  ease  to  them- 
Belres,  and  pronounced  the  judgment  And  on  the  other  hand,  in 
a  very  large  class  of  cases,  not  falling  within  those  in  -which 
exemplaty  damages  may  be  claimed,  the  jury  exercised  an  almoet 
milimited  control  over  the  subject  of  remuneration. 

Thus  it  was  at  one  time  held  that  the  court  could  dispose  of 
the  case  if  the  plea  were  sent  to  be  tried  in  a  foreign  country,  for 
the  jury  there  had  not  full  knowledge  of  the  fact,  (x)  And  so, 
where  the  court  could  increase  damages,  it  was  held  they  conld 
mitigate  them.  (^)  80  also,  in  an  early  author  it  is  said,  that 
"  though  the  justices  use  to  award  inquest  of  damages  when 

they  ^ve  judgment  by  default,  yet  they  themaelres  may 
[599]  tax  the  damages  if  th^  wUl.  (z)    So,  too,  from  another 

early  case  where  judgment  was  given  by  default,  it  seems 
clear  that  the  judges  originally  might  award  dam^^  without 
the  intervention  of  a-  writ  of  inquiry,  (a)    80,  too,  on  demurrer, 


ATrtliot*,  Mnong  the  hett  of  «hoM  work* 
m  Du  Ilemis^«iirlvKt  Reeht,  hj  Rein ; 
GeMhlohM  des  RomlBoIian  RtoDta,  by 
Walter  i  0«rlabla  VerbiBimg  nnd  Pro- 
SMi  d«B  rinkeadeD  BOnuHb«ii  Reehti,  by 
Bcthnum  Hollweg;  bnt  naitber  in  Bn- 
gluid  nor  thii  oonntry  bu  the  Bolject 
r«eeiT«d  any  careful  attantloD  ^nce  the 
dUeorerT  of  (Mas,  tn  1319;  If  i  except 
the  ezoeUent  artiolet  of  Hr.  Long,  in  the 
reeen%-pnblUhed  Dictionary  of  Anti- 

Suitjet.  Mr.  Look  bu  evidently  made 
imself  muter  of  the  subject;  but  bii 
articles  are  only  ditjteta  membra;  and  I 
ooold  widi  to  tee  U  ayitemaUeally  and 
elaborately  discnssed  by  wine  penoo 
equally  tamiUar,  if  pouble,  irith  the 
RomaD  and  Englidi  JarUpmdeuoe.  It 
ii  ooe  full  of  inUreet  to  the  general  as 
vdl  aithel^altoholar;  it  iscalmlated 


not  low  of  the  historian  than  of  the  jnrli- 

ooDsalt.  Bnt  it  cannot  be  done  -without 
a  very  thorough  bmiliarity  with  the  •«■ 
tual  operation  of  both  lyitenu,  as  vdl  of 
the  common  as  of  the  eivU  law.  And, 
perhap)^  other  things  bung  eqnal,  it 
woold  be  most  Kti^otorily  treated  by 
one  who  vu  acquainted  with  the  prao- 
tieal  working  of  popular  inttitationi  in  a 
state  of  extreme  development,  who  had 
•een  and  nndeistood  their  defects  and 


(y)  1  BoL,  «a,  I  aS-28!  678,  L  7. 

{«)  Viner  Abr.,  Dam.  1 

(a)  So,sayBBrooke,Dam.Fl66,Led«C 
flstdefantet  le pL  reoonerdama  111], L 
taxe  p.  la  oonrt  et  ne  dam.  some  II 
eoart,  qaod  nota  q.  le  oonrt  m.  t*xa  ks 
Damages. 
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and  in  actions  of  debt,  the  Bum  being  certain,  this  power  seemB  to 
have  been  exercised  at  a  much  later  day.  (b) 

THie  following  ease  showB  tlie  unsettled  condition  of  the  law 
in  the  respect  we  are  now  consideriiig.  A  motion  being  made  to 
increase  damages,  becaose  the  joiy  had  onlj  given  13  pence, 
whereas  the  jdaintifT's  arin  was  broke ;  Bolles,  O.  J.,  refused 
because  it  did  not  appear  bjr  the  decWation  what  manner  of 
maiming  it  was  Alt  he  received,  (c)  It  was  early  decided,  how- 
ever, that  the  jostioes  of  niu  prios  conld  not  increase  the  dama- 
ges, ((2)  nor  the  conrt  on  the  certificate  (^  the  justices  of  nisi 
prins.  («)  (1)  And  we  have  seen  other  oases,  where  the  jmy  were 
declared  to  be  chancellors  and  to  have  entire  power  over  the  sub- 
ject of  relief.  Bat  the  flnctnationB  and  oscillations  of  the  system 
have  been  gradually  corrected  and  brought  nnder  fixed  mlee. 
The  progress  <^  time  and  the  accumulation  of  experience,  enable 
us  now  to  draw  the  lines  of  demarkation  with  great  clearness, 
and  the  compUcation  of  the  machinery  disappears  when  carefully 
examined. 

The  first  leading  proposition  on  which  the  whole  structure  of 
oor  system  depends  is,  that  the  coort  decides  all  questions  of  law. 
Statutes  are  expounded,  contracts  interpreted,  written  instru- 
ments construed,  evidence  admitted  or  excluded,  by  the 
court  and  by  the  court  alone.  (/)  And  it  necessarily  [600] 
follows  from  this  that  if  the  jury  disregard  the  instmctions 

(b)  P.  B6 :  Oar  mr  damnr.  la  \ej  la  oourt  exsrdied  th«  pover  of  ilMring  md  even 

poat  sgard  duug  md*  inqidre  de  eeo  p.  Inereadpg  tbe  verdiob    Thiu,  where  b 

eniitm  qd.  QOtk.    Vide,  alio,  pL  $t-6S,  Terdlot  had  been  found  for  Qie  plaintiff 

IM.     Sea  Sajer  on  Dainagea,  ch.  zx,,  of  £1G0,  and  it  wai  mored  to  IncreaM 

lOG.    Holdlp  «:  Otway,  S  jSond,  aol  i  31  the  damuea,  Lee,  C.  J.,  »d,  "There  la 

(^.,  1 ;  Bagtr,  107.  DO  donbt  bnt  the  eonrt  can  tai!re«a«  the 

aJerna  «  Lneaa,  Siyltt,  34t,  ISBS.  damagea  in  thli  oaae,  eren  upon  view  of 

ereieemtobeKimeaMeaiuEBfilaiid  Uie  parh' maimed."    Bot  therheld  tlie 

where  the  eonrt  itill  exeroieee  a  &ect  ^150  inffieiant,  and  dtaoharged  tbe  mle. 

control  0T«r  the  verdieL    So  ioiome  In-  Brown  v.  Beymonr,  1   Wtlnn,  6.     Sea 

rtaooea,  on  bill*  of  ezohange,  the  court  aleo,  Bajnee  ■.  Haydoek,  1  JM.,  6T1. 

■     Mieaaca  the  damages  wLthont  the  inter-  (j)  1  St^  SIS,  1.  Sa 

vention of  •'iary.    Robinton ■.  Repiolda,  U)  1  HoL,  SIS,  1.  SO. 

%  AtUi.  im.W.B..  SOT ;  and  tee  Cle-  (/)  U.  S.  «.  Hodge  it  al,  S  Soiaanl, 

ment »  Lewl^  t  Sr.  *  S.,  %VJ.  370. 
So  In  OMe*  of  mayhem,  the  eonrta 

(1)  The  Beriaed  SUtntes  of  Indiana  (3  Jtn.  StaL  116,  g  340)  have  abn^ated  the 
Mfumon-la«  rule  tltat  In  tm  Mtlon  of  tort  the  court  cannot  aneaa  Uie  damigaa, 
Under  that  proriricni  the  right  to  a  Jury  trial  of  flic  qneation  of  damagea  a  widved 
by  not  appearing.  lugdon  v,  BuUook,  8  Jnd.  841.  And  in  Loulaiana  tb« 
Bupreme  Court  h«Te  power  to  Inereaae  tlte  damagee  on  appeal  Bee  Donnelly  «. 
Stwdford,  11  La.  Ann.,  S4S, 
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of  ibe  court  on  aoj  qamtioa  of  lav,  thor  Terdiet  will  be  set 
aude.  It  ia  bjr  the  exereiie  of  tiiis  power  altme  that  the  c<mtrol 
of  the  court  over  questima  of  taw  can  be  preserved. 

The  correlative  propoeition  to  this  is,  that  the  jmy  decideB  all 
qneetjons  of  fact.  Where  the  fads  are  admitted  iiw  rights  of 
die  parties  miiBt  depend  on  a  pure  qaestion  of  law,  and  they  are 
of  conne  under  the  control  of  tlie  oonrt ;  bat  J^e  instuit  that  an  • 
issue  of  fact  is  presented,  the  decision  of  the  'ose  passes  from 
the  conrt  to  the  joiy.  The  principle  is,  indeed,  carried  so  £u-, 
that  in  some  States  of  the  Union,  as  in  Texas,  ^e  conrt  ia  not 
ereo  allowed  to  charge  them  as  to  the  weight  of  testimony.  (^) 
"Hie  mle  giving  the  jniy  the  decision  of  all  qnestions  <^  fket,  if 
no  exception  were  admitted,  would,  as  has  been  said,  effeetnally 
make  ^e  j\aj  masters  of  the  whole  matter  in  controTersj.  Vari- 
ous modifications  have  tlierefore  been  introdnced  to  it,  which  we 
now  proceed  to  consider.  In  the  first  place,  a  verdict  may  be  set 
aside  becanse  it  is  against  the  wei^t  of  testimony.  This  power 
is,  however,  very  sparingly  exercised;  and  on  mere  qnestiona  of 
fact  the  court  always  interferes  wit^  great  hetdtation  and  relnct- 
ance.  So,  a  verdict  will  not  be  disturbed  merely  becanse  it 
appears  that  the  jury  have  reasoned  incorrectly.  In  a  recent 
case  in  &e  English  Common  Pleas,  Manle,  J.,  said,  "  We  are  not, 
however,  to  set  aside  a  verdict  because  the  jnry,  one  or  aU  o! 
them,  may  have  reasoned  inconclnsively.  ^  such  a  doctrine 
were  to  prevail,  scarcely  any  verdict  would  stand.  The  trial  by 
jury  is  not  foonded  upon  a  supposition  so  aboard  as  that  the  whole 
twelve  will  reason  infallibly  from  the  premises  to  the  coacln- 
sion."  (A) 

So  agun,  where  the  judge  who  tries  a  cause  in  treepaas, 
recommends  a  verdict  for  nominal  damt^ee,  bat  the  jury  give 
substantial  damages  (£5)  snch  a  verdict  will  not  be  set  aside  as 
perverse,  (t)  (1)  And  this  rale  has  been  repeatedly  i^Krmed  in 
diis  country.    So  in  Mississippi,  it  has  be^i  decided  that  a  verdict 

M  Hell ».  Th«  Bute,  S  Tixat,  S33.  (i")  CUlr«n  •;  Otwtv^  6  Mm.  i  Or, 

(A)  Smilli  «.  DaUon,  S  3tM  JV.  S..      SlS. 


(1)  fior  will  A  Terdiet  be  Mt  ulde  beotnte  only  Bomiiul  danwgM  Iutb  bean 
gifen.  Eovard  «:  Banwrd,  SO  &>g.  £.  A  JE,  aSS ;  S.  G,  11  a  B.,  6SL  Corapwe 
•Iw,  ITiabobMi  f^  The  Nev  York  A  Hew  Baren  E^lnwd  Co,  13  Conn.,  ti.  Bat 
■ee,  BtIw*.  lUntan,  1  Cat.,  Ua 
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ivill  alwajs  be  permitted  to  stand  imleas  it  is  opposed  by  a 
decided  preponderance  of  the  evidence,  or  is  based  on  no  [601] 
evidence  whatever ;  (J)  and  in  Texas,  that  the  verdict  of 
a  jvry  founded  on  conflicting  teetimony,  will  not  be  set  Dside 
nnleas  it  he  very  ^parent  that  they  decided  wrong,  {k) 

The  coort  again  holds  itself  at  liberty  to  Bet  aside  verdicts  and 
grant  new  trials,  m  that  claaa  of  cases  where  there  is  no  fixed 
legal  role  of  compensation,  whenever  the  damages  are  so  exces- 
sive as  to  create  tiie  belief  that  the  jury  have  been  misled  either 
by  passion,  prejudice,  or  ignorance.  (1)  Bat  this  power  is  very 
sparingly  used,  and  never  except  in  a  clear  case.  (S)    8o  in  an 


(1)  Ckpp  K  tbt  Hudson  BItst  Brilromd  Co.,  IV  Barb.  (If.  T.),  4S1 ;  Creed  •. 
Tbher,  SS  Fug.  L.  A  B.,  88t ;  Konnte  «.  BroTn,  1*  B.  Moht.  (Sy.),  ill ;  l^eanor  v. 
Dotuhoe,  S  Cv*k.  (JfaM:),  £SS ;  Nleholsoti  v.  He  New  Twk  dc  Nev  B>tmi  lUliMAd 
Co.,  13  Conn.,  74;  Bell  v.  Morrison,  87  Miu.,  es  ;  lAng  «.  Ho])kiai,  10  On.,  Vt  ; 
Dnffield  *.  Tobin,  !0  lb.,  *!tA ;  ManluU  •.  Gunter,  6  RUh.  (8.  0.)  L..  41».  See  also, 
WUmx  «  Qr«aii,  SS  Barb.  {If.  T.),  flS»;  Potter  *.  Tlonqwou,  IS  lb.,  87.  Bnt  oom- 
pue  Lewis  v.  Bluk,  i&,  43S ;  Pajne  n.  Us  Fael£o  Hail  ateunship  Oo^  I  Oal.,  tS  ; 
George  *.  bir,  lb.,  868 ;  M'DMuel  >.  B«k«r,  2  lb.,  SU  ;  FoUer  «.  Seale,  S  lb..  410 ; 
Farish  V.  RelgK  H  Oratt.  (To.),  m. 

(8)  Pryoi's  Appeal,  S  AbboM  {N.  T.)  Ft.  R.,  872 ;  Blum  e.  Hlggins,  S  lb.,  10* ; 
Fletcher  *.  Tajlenr,  SS  Sny.  L.  <t  S.,  187  ;  Woodson  «.  Scott,  90  Mo.,  272; 
Barth  *.  Uerritt,  lb.,  S«7;  Walls  «.  Sanger,  81  Mo.,  Ki;  Bexton  e.  Broeh,  IS 
Barb.  {Ark.),  MS  ;  Pleasants  ■.  Heard,  lb.,  40S;  Creed  ■.  ^tber,  0  Scth.,  472 ; 
Marshall  r.  Gnnter,  S  Rich.  {3.  C.)  L.,  419]  Wolff  *.  Cahan,  S  lb.,  144;  Bar- 
nettf:  V.  Hicks,  6  Tex.,m;  M'Gtehee  «.  Bfaafer,  9  Tex.,Vi;  Hillebrant  •.  Brewer, 
Jb.,  At ;  Potter  o.  Ibompaoij,  98  Barb  (M  T.\  87 ;  Oldfield  v.  The  New  York 
A  Harlem  Bailroad  Cot,  &  S.  D.  SutUk'i  (JK  Y.)  C.  P.  R.,  lOS;  Chanowitho. 
Hid^  fi  Ifd.,  984 ;  Speneerv.  M^Mastan,  16  lU.,  40S.  Compare,  however,  Blaoehard 
«.  Morris,  Ism,  SO;  Bntler  v.  Mehrling,  A.,  4S8:  Scberpb  *.  Szadecsky,  1  iiUottf' 
{y.  T.)  Ft.  R.,  87b  i  TravlB  v.  Barger,  84  Barb.  {N.  Y.),  B14.  See  the  oases  oa  Uiia 
Bobjeet  reviewed,  1  Orak.  AW.m  Nm  Trvdt,  409 — Ml. 

In  Colllna*.  The  Albany  A  8ehenectad;B.  R.  Company,  18  AirA  (jr.  F!).  499, 
the  plaintiff  bad  been  Ii^nred  by  a  railroad  collision,  tbroagh  negUgenee  of  those  in 
charge  of  the  tr^,  withont,  howeTer,  any  groaa  fault  TTie  Jniy  (bnnd  a  verdlat 
for  fll,O0O.  The  Snpreme  Conrt  ordered  a  new  trial  on  the  gronnd  of  eicesdva 
damagea,  remarking,  with  reference  to  the  statnte  of  New  York  (of  1849)  allowing 
the  personal  repreeentsliTes  of  one  whose  death  is  eaased  by  the  negUgenoe,  Ac,  of 
anolber,  to  maintaia  an  action  for  damages  to  the  limit  of  $1,000,  as  follows:  "Hie 
damages  which  the  Jury  have  seen  fit  to  award  ia  the  plaintiff  are  more  than  twice 
as  nnioh  as  eonld  have  been  awarded  if  the  aeeident  had  proved  &tal  to  the  pl^n- 
tiff:  Hie  legidatnre  •  •  ■  has  limited  the  recovery  in  saeh  cases  to  tS.OOa 
There  ia  eert^nly  great  plannbility  in  the  argmnent  that  the  defendants  onght  not 
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action  for  malicioiui  indictment  of  tlie  pluatdff  for  peijory,  where 
a  verdict  of  £100  was  obtained,  on  a  rnlo  for  nev  trial  it  w» 
insisted  that  the  verdict  vas  exccesiTo.  Bat  it  was  refiiBed,  and 
Ijord  Mansfield  said,  "  New  trials  are  not  to  be  granted  in  tliis 
class  of  cases  without  verj  strong  grounds  indeed,  and  ■  ancfa  as 
carry  internal  evidence  of  intemperaDce  in  the  minds  of  the 
jury."  (I) 

The  doctrine  haa  been  repeatedly  affirmed  in  this  cxmntry. 
So  Mr.  J.  Story  has  decided,  that  in  cases  of  tort  the  verdict  will 
not  be  distnrbed  onless  it  is  so  excessive  or  oatrageons  with  refer- 
ence to  all  the  circomatances  of  the  case,  as  to  demonstnite  that 
the  jnry  have  acted  against  the  roles  of  law,  or  have  Buffered 
their  passions,  their  prejudioesj  or  their  perverse  diar^ard  of  jns- 
tice,'  to  mislead  them,  (m)  Sa  again,  tiia  same  sagaciona  jndge 
has  said,  "  A  court  of  law  will  not  set  aside  a  verdict  apon  the 
groond  of  ezcefisive  damages,  unless  in  a  clear  case  where  the 
jnry  have  acted  upon  a  gross  mistake  of  facts,  or  have  been  gov- 
erned by  some  improper  inflnence  or  bias,  or  have  diBr^&rded 
the  law."  (n)  Again,  in  another  case  Mr.  Justice'  Story  said, 
"  Xhe  damages  are  certainly  higher  than  what,  had  I  sitten  on  the 
jury,  I  sboold  have  been  disposed  to  give ;  and  I  should  now  be 
better  satisfied  if  the  amount  had  been  leas.  *  *  It  is  one 
thing  for  a  court  to  administer  its  own  measure  of  damages  in  a 

case  properly  before  it,  and  quite  another  thing  to  set  aside 
[602]  the  verdict  of  a  jniy  mwely  because  it  exceeds  (hat  me*- 

sore.  The  court,  in  setting  aside  a  verdict  for  excessive 
damages,  should  clearly  see  that  they  are  excessive ;  that  there 
has  been  a  gross  error ;  that  there  has  been  a  mistake  of  the 
principles  upon  which  the  damages  have  been  estimated,  or  some 
improper  motives,  or  feelings,  or  bias,  which  have  influenced  the 
jury.    *    *    Upon  a  mere  matter  of  damages,  where  different 

(f)  Oi1b«rt  V.  Burtenahav,  Oonptr,  aSO.  (m)  Wl^in  •.  Ooffin,  S  Amy,  1- 

(m)  Wbipplev.  Cumberland Uin'g Co., 
2  Sten/,  661. 


to  be  lidble  for  >  greater  amount  of  dMO^ea  in  thii  cue  than  they  would  have  bew 
if  the  pUintlfT  had  aotoally  lost  hU  life." 

Tfats  ar^nment  Mema,  howarer,  to  limit  the  plainUff'i  r»eoTerj  in  all  oaata  of 
penonal  lojuries  to  (6,000.  The  purpoM  of  the  act  of  184tl  ia,  probably,  to  limit 
the  Talue  to  b«  put  npon  the  intenrt  of  Ikt  rtpraaUativtt  npon  the  life  destroyed, 
not  the  eitlmate  to  b«  placed  upon  the  injvry  iit^fteM  on  the  taStnr. 
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minds  mi^t  and  probably  would  arrive  at  different  resalte,  and 
nothing  inconsistent  with  an  honest  exercise  of  j  adgment  appears, 
I,  for  one,  shonld  be  disposed  to  leave  the  verdict  as  the  jury 
fotmd  it"  (o) 

So  in  New  Jersey,  too,  it  has  'been  declared  tliat  the  court,  in 
actions  of  trespass  for  personal  torts,  where  damages  can  be 
gnaged  by  no  fixed  standard,  bnt  necessarily  rest  in  the  sound 
discretion  of  the  jnry,  interferee  with  a  verdict  on  the  mere 
gronnd  of  ezcessiTe  damages  with  reluctance,  and  never  except 
in  a  clear  case,  (p) 

The  forbearance  of  the  conrt  to  interfere  with  the  jnty  is  so 
gi«at  that,  in  actions  of  tort,  the  general  mle  is,  that  a  new  trial 
will  not  be  granted  for  amallness  of  damages,  (g)  (1)  Bat  it  seems 
that  if  the  jnry  so  far  diBregard  the  justice  of  the  case  as  to  give 
no  damages  at  all  where  some  redress  is  clearly  dne,  the  conrt 
will  interpose.  (3)  So  where,  in  case  for  negligence  for  def^id- 
ant's  servant  driving  against  the  plaintiff,  it  appeared  that  the 
plaintiff's  thigh  was  broken,  and  considerable  expense  incarred 
for  snrgical  treatment  The  plaintiff  obt^ed  a  verdict ;  dam- 
ages one  fartMnff.  A  new  trial  was  granted  on  payment  of  costs ; 
and  Lord  Denman  said,  "Anew  trial  on  a  mere  difference  of 


(«)  Thonton  «.  Hmrtin,  S  JfoKxt,  107.  Btnift,  94a   Barker  v,  Dixie,  %  Slr«mgt, 

r;>)B«rrv«.Vreeland,l2(>M<iw,lBS.  lOfil.    SI  Fin.  Abr.,  ^M,  Trial.   T.  A 

(d)  Lord  TovDihend  v.   EaK)i«^   13  Lord  Clowar  v.  Heath,  £am«' JVbfu,  445. 

JtcA.lSO.     Kendsll*.  HftTwrnrd,  B  JV<n»  Kegiim  e.  Jaidseiof  WeatBiding,  ISA, 

0am,  4H.     Msorieat  v.  Breoknoek,  i  iU,  SSI. 

J>My:,  SOS;      HMywui  «.    Newton,   S 


(1)  Appi  K  Day,  S6  &>ff.  A  <t  £,  S8S. 

(S)  A  new  tarikl  wiU  not  be  gnuted  on  the  gronnd  tlMt,  from  Uie  amall  amount  et 
damsges,  tlie  jury  nrart  hsTe  MHn«  to  a  eompromiie,  nnleaa,  from  the  olrcumitaDcei 
of  the  caM,  it  ii  evident  that  there  ha«  been  a  total  refoul  on  the  part  of  thejoron 
to  diMharge  their  daty,  and  t)ie  Terdiet  ii  nweuarily  wholly  ineon^tent.  lUcharda 
«.  Roae,  M  Siig.  L.  A  B.,  AfA.  The  conrt  ma;  gnnt  ■  new  trial,  ai  well  where  lh« 
damage*  are  Inadequate  ai  where,  they  are  exceMive,  if  the  eaie  be  inch  ai  clearly 
to  indicate  that  the  jnry  have  acted  under  the  Influence  of  partiality,  blat,  or  a  per- 
verted Jndgment.  Aeeor^nglj,  where  a  reeoTery  wa<  had  in  an  action  for  the  de- 
fendant?! negllgenee,  whereby  the  plaintiff  wae  injured  and  eoetoined  Mvere  bmlaea 
npon  hta  month  and  &ee,  and  one  of  hii  teeth  wai  knocked  oat,  it  was  bdd,  that  • 
verfiot  of  the  Jvry  for  (10  only,  wai  groMly  inadequate,  and  that  the  plaintiff  wai 
entitled  to  a  new  trial  on  payment  of  coeta,  nnleei  the  defendant  ihonld  eonaetit  to  a 
material  Inereaie  oa  the  amount  of  damage*  fonnd.  Bicharda  «.  Sandford,  %  B,  D, 
tktitXi  (JT.  r.)  0.  !•.  n.,  H9. 
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opinion  as  to  ftmonnt,  maj^  not  be  grantable ;  but  here  are  no  dam- 
ages at  all."  (r)  (1) 

Althoogb  it  ifl  conceded  that  the  coorts  have  the  power  of 
granting  a  nev  trial  in  cases  of  crim.  con.,  still  it  seems  that  the 
power  haa  never  been  exercised.  («)  (2)  Even  in  cases  where 
[603]  rules  of  law  have  been  disregardeii,  or  where  for  any 
reason  the  verdict  cannot  be  supported,  the  power  of  the 
conrt  to  set  afiide  the  decision  of  the  jory  will  not  be  exemiBed 
withont  regard  to  the  jostice  o!  the  case.  So,  where  a  verdict 
was  obtained  for  principal  and  interest,  as  to  which  latter  the 
defendant  was  clearly  liable,  bat  there  being  no  coant  adapted  to 
it  the  verdict  was  not  strictly  regnlar,  the  coort  neTorthelesB 
refbaed  to  set  it  aude,  eaying,  "  In  motions  for  new  trials,  the 
coort  may  fwrly  endeavor  to  do  that  which  advances  the  jnsfice 
of  the  case ;  and  by  refusing  this  role  we  only  save  the  defendant 
from  paying  with  the  tremendous  amount  of  accnmolated  cofits, 
what  he  in  justice  is  bonnd  to  pay  at  once."  {f)  (3) 

Ihus,  again,  where  the  jury  have  ^ven  such  excessive  dama- 
ges that  the  court  feel  bound  to  set  aside  the  verdict,  they  will, 
instead  of  simply  ordering  a  new  trial,  give  the  plaintiff  the 
option  of  reducing  the  verdict  to  the  sum  which  the  court  coa- 
aiders  reasonable,  and  on  his  remitting  the  excesa  will  deny  the 
motion  for  a  new  trial,  and  this  in  actions  of  tort  as  well  as  on 
contracts,  (u)  (4)    Or  the  court  may  send  the  cause  back  to  a 


(<)  Huriwn  «.  AUen,  3  Siia..  4. 

_.  (»)  IAbliaB.1iuTphj.tBaitdford3.C., 

yj.,  B  Bidk.,  IIS.    Brown  v.  Seymour,  I       IS ;  Oaerry  v.  Kettoa,  I  Sick.  Jt.,  iffl  i 
WiU,  e.    AiuUn  *.  HiUien,  JIard.,  40S.      Voung  v.  Englehud,  1  Howard  Mia.  A, 

(()  Duberly  *.  Gnnning.  4  T.  S.,  666  ;       19. 
Snutfa  «.  UmUd,  is  Wmd,  »a 


(1)  But  eomparfl  Eovftrd  v.  Barnard,  20  £iig.  L.  S  E.,  ast. 

(S)  A  Tcrdiot  agaiiut  defendant  in  an  aeUon  fur  entking  airay  pUlntlffa  wife  will 
not  beset  addeuezQeadTSk  onleaa&cU  appear  which  Bbowtliat  the  Jurj  wareaota- 
atad  by  Improper  motiTea.  And  the  conrt  will  not  inhr  diii  merely  from  the  amount 
ofdfmagea  awarded.  Scherpf  v.aiadeciky,  I  AbbctU'  {N.  T.)  Pr.  R.,  IW.  See 
alio,  many  eaaea  of  crint,  am.  and  tedoatjon  reviewed  in  TraTii «.  Barger,  34  Bwi. 
(N.  r.),  fll4.    But  lee  Enlght  v.Wilcax,  18  Barb.,  SIS. 

(S)  And  where  intereatii  not  recoTeiable,  the  oonrt  may  direct  it  to  be  remUted. 
ConntHy  e.  U'N^  3  J'otM)(jr.  C.) £.,  61. 

(4)  Gollini  V.  The  Albany  d:  Schenectady  Bailroad  Co.,  IS  Barb.  {if.  T.),  4H. 
Compare  Oeorge  v.  Iaw,  1  Cai.,  868, 
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Bocond  JTuy  on  the  qaaotaia  of  damages  alone.  («)  (1)  Bat  in 
Texas,  this  power  of  reducing  the  ver^ct  by  the  action  of  the 
conrt,  hs6  been  limited  to  thoee  cases  where  ^e  meaaore  of  dam- 
ges  is  matter  of  law,  apon  the  ground  (u)  that  in  other  cases  the 
court  has  no  right  to  enbetatote  its  opinion  for  that  of  the  jmy. 

A  question  has  presented  itself  as  to  the  mode  in  which  the 
jnry  may  arrive  at  the  quantum  of  damages  in  cases  where  thej 
are  greatly  divided  on  the  qneetioa  of  amotmt ;  and  it  has  been 
decided  that  if  they  Mfree  heforehamd  that  each  juror  shall  mark 
the  snm  to  which  he  eonceivee  the  plaintiff  entitled,  and  that  tlie 
total  of  these  amounts  divided  by  twelve  (the  nnmber  of  jnroni) 
shall  be  the  verdict,  the  whole  proceedings  will  be  void,  and  a 
new  trial  will  be  ordered,  for  the  reason  that  the  whole  thing  is  a 
mere  matter  of  chance.  (3)  So  in  New  York,  it  has  been  decided 
Uiat  the  jnry  will  not  be  allowed  to  arrive  at  a  verdict  by  each  of 
the  jurors  marking  down  a  particular  som  and  then  dividing  the 
whole  amonnt  by  the  number  of  jorors ;  and  on  assignment  of 
error  la  fact,  the  judgment  for  this  cause  will  be  reversed,  (id)  (8) 
So  in  England,  the  court  will  not  permit  the  jnry  to  arrive 
at  a  verdict  by  splitting  a  difference,  (y)  Bnt  if  the  same  [604] 
coarse  be  taken  in  order  to  ascertain  with  more  accoracy 
how  the  jory  stands,  the  role  is  different;  and  it  has  been  held  not 
improper  for  them  to  arrive  at  their  verdict  by  each  marking  a 
sam  and  dividing  it  by  twelve,  provided  they  do  not  previously 
bind  themselves  to  adhere  to  the  result  of  die  arithmetical  com- 
putation, (z)  (4) 

To  the  other  rules  which  we  have  thus  briefly  enumerated, 
intended  to  mftint^in  the  dignity  of  the  law  and  the  harmony  cnf 
the  administration  of  jostice,  is  finally  to  be  added  that  to  which 

M  Boyd  «.  BrOTs,  11  Piek.,  ifiS. 

(»)  Thomai  i.  Womsefa,  18  Toot,  6&0, 
per  Wheeler.  I. 

(z)  HarTe7KBi(i)i«U,lfi/.£.,n,uid 
BobertB  *.  FaiUt,  1  OMnt,  S8B. 


(1)  Id  Lomdaiia  disSiipram*  Court  bupover  to  rendm  Judgment  »b«oliiteljrfiir 
the  redaoed  unonnt    See  BUok  «.  The  Carrolton  Bulroed  Co.,  10  La.  .^nn.,  88. 

(3)  WUwn  •.  Bottum,  S  Cid.,  44. 

<>)  So  It  Menu  it  U  eiror  to  charge  the  Jury  that  If  iritneflMa  differ  u  to  valae,  an 
■Tenge  ot  their  eriunate  may  be  taken.    Thomas  v.  Dieklu  Nm,  S  f  «ni,  {S.  f.),  8M. 

(4)  Compare  WUmhi  k  BenTman,  5  Gti.,  44;  Thomu  k  Diekinwn,  %  Xnm. 
(JV:  T.),  SS4. 
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we  have  had  so  froqnentiy  to  refer  in  tbeee  pages — tiist  the  tacar- 
BOre  of  damages  is  a  matter  of  law  to  be  decided  by  the  oonrt ; 
and  that  whenever  it  shall  appear  that  the  jury  have  disr^iarded 
the  inBtmctionB  of  the  bench  in  this  re^>ect,  t^e  vwdict  will  oot 
be  permitted  to  stand. 
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CONCLUSION. 


"We  have  in  tiie  preceding  pages  taken  a  flnrrey  of  tlie  sobject  of 
compeneation  as  awarded  bj  ^e  legal  tribnualfl  known  to  ^iglitih 
and  American  jariBpradence.  But  mnch  of  the  great  demeBse  of 
joetice  Btill  remaios  unexplored.  The  courts  of  admiraltj,  of  nar- 
row jnrisdiction  bnt  broad  and  liberal  doctrines,  and  the  courts  of 
equity,  with  their  vigoroua  and  complete  (^>eci£c  performance, 
have  not  be^  even  touched  in  these  pages,  {a) 

B,  E;  fr.  4,  §r,D.  Se,  9;  fr.  1B,D.  SS,1; 
«on*t.  uu,  C.  S,  6.  H^m,  If  the  ipedflo 
ol^eot  be  lost  or  deteriorated,  or  U,  for 


(a)  It  wonld  Hem  Uwt  we  do  not  owe 
our  doetrlneof  ^leeifio  peribnnuiM  to 
tbe  Boman  law.  "  Aoeording  to  the 
prinriplc, '  oHwI  pro  alio  ttmta  mtditori 
««^»t  «on  pattH,'  the  pUlatiff  by  tbe  civU 
law  may,  aa  a  genenl  rale,  bring  his  init 
tta  the  ipeelfie  peribnnanee  which  ood- 
■Utotea  the  oUect  of  a  debt,  and  the  eonrt 
1*  to  give  its  ludgment,  and  t«  ueue  exe- 
eotion  aeeordngfy.  ettU,  there  beiiig  no 
other  mean*  of  eseentJou  reooffnlxea  by 
the  later  dril  law  than  noh  t»  are 
directed  againat  tbe  debtor'a  proptrtv,  a 
fpedlo  petfonnanee  eamuit  be  eompeUed 
except  in  the  oaae  of  thioge  doe  >«  (peeu. 
which.  If  reqiddte,  aro  taken  from  the 
debtor  tbrdfaly  (moiut  mtltlan ) ;  while  in 
all  other  eaaea,  if  ^m  debtor  refuaea  b 
"le  «seeatlon  ean  onhf  be  dire«te< 
hi*  proper^.   The  Utter  iadoDO, 

'-  -t  anetion  of  petaoDal  or 

lighta  or  etaima)  bdong- 


ibev,  tbe  «seeatlon  ean  onhf  be  direeted 
asalnM  hi*  proper^.  The  Utter 
eWMT  I»  eale 

Ing  to  the  d( 

ma^ng  theerediMrbypayiiiBl 
or  by  ejeotiBs  the  defendant  and  pnttlDg 
tbe  ereditor  into  poeaeailon  (MiaV>ifo  «t 
immitno),  ao  aa  to  enable  Uie  ereditor  to 
y  blmadf  by  meaiu  of  the  poMOirioiL 


payl 


ijoynMnt  of  real  eat*te,  d 
I  UiB  tfaraagh  the  debtOi'i  di 


right*.  BeeaaiiialU..ie8,fr.  m.D.SO, 
IS ;  fr.  18,  g  4,  ]>.  M,  1 ;  fr.  11,  §S;  fr. 
44.D.40,4;fr.S<,D.10,li;  tr.K.B.S, 
1 ;  fr.  IS,  D.  48,  I ;  fr.  S,  D.  48,  4 ;  eoMt. 
2,7,  ai,  68;fr.  S,  g  »,D.1,«i  fr.  11,D. 


it  be  pro- 


dnoed  by  the  debtor,  its  Talne  (tutim 
tio)  ia  eiaeted ;  and  the  tame  it  the  oa*a 
where  the  debtdt  is  prerented  from  per- 
fomting  any  act  pMr«iv  nnoiwif,  or  wher* 
Its  perfoTTaance  would  be  no  longer  of 
any  nae  to  the  ereditor,  or  where  it  la 
reilued  by  the  debtor  altogether,  or  at 
the  due  period  and  in  tbe  due  manner. 
For  tbe  Romane  vory  jnitly  regarded 
compnldon  Id  nich  caeea  a*  uiooDslKtent 
with  perional  freedom,  and  eoold  not  ra- 
■ol*e  to  reatrlet  the  latter,  when  tbe  ore- 


('  jSi  moll  faeil  itbUor  gnod  promitit,  in 


ti*  ownihutfmUnSi  etUgaUmUntt') ; 
hni  they  adopted  the  principle, '  ad 
faeUiuhm  nano praeitt togt  jmlfl'  And 
it  would  eeem  ia  be  alway*  aafeat  and 
beat  to  take  the  aide  of  fi«edom  and  of 
tbe  debtor,  wherever  there  be  a  donbt 
With  regwd  to  sneh  aota,  however,  at 
may  be  performed  by  another  penon  aa 
WW  aa  by  the  defendant  hfanielf,  eom- 
1don  la  applied,  either  by  toroible  fol- 
ment  Id  lut  name  and  ^aee  («.  p.. 


poldon 
SUment 


delivery  of  tbe  thing  adjnd^ 
far  of  title),  or  by  having  aome  other 
peraon  perform  Uie  act  at  the  debtor^ 
expwie.    Fr.  14,6B,  IS;  fr.  8S,  gl;  fr. 
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[606]  We  hare  here  onl;-  examined  the  snbject  of  redresB  as 
awarded  hy  the  comta  of  law,  or,  as  it  may  strictlT'  be 
termed,  2^ra2  relief;  and  the  general  reeolt  of  onrinqmiy  will  be, 
I  tliiak,  that  the  compensation  obtained  by  the  prooees  of  litiga- 
tion, is  partial  and  irregnlar.  Its  partial  or  incomplete  character 
arisee  from  the  imperfect  nature  of  all  hnmao  administratioii, 
and  the  impossibility  to  do  more  than  approach  correct  results. 
Tribmials  able  to  cany  their  inqoiiy  beyond  the  reach  of  our 
inrestigatioD,  to  scan  the  mottre  of  each  act,  to  determine  how 
much  is  dne  to  malice,  how  much  to  neglect,  and  how  mach  to 
honest  incapacity,  wonid  be  alone  dt  to  make  complete  compen- 
sation in  each  particular  instance.  As  onr  jorispradence  is  admi- 
nistered,  we  mnst  content  oniBelTes  with  dividing  the  loss  between 
the  contending  parties. 

The  irregalarity  of  legid  relief  is  a  very  different  matter. 
This  arises  mainly,  as  it  appears  to  me,  from  the  technical  char- 
acter of  onr  forms  of  action ;  and  would  be  removed  by  their 
removal.  When  there  shall  cease  to  be  two  actions  agsinfit  an 
agent,  one  on  the  case  and  the  other  on  the  contract ;  when  it  •' 
,  shall  no  longer  be  possible  to  bring  trover,  trespass,  or  assompeit, 
upon  the  same  facts ;  when  the  suit  for  meaoe  profits  shall 
[607]  cease  to  be  based  on  the  fiction  of  a  forcible  entry;  when 
the  action  fer  sednction  shall  no  longer  be  gronnded  on  s 
pretense  of  service, — when  anomalies  of  this  kind  shall  have  dis- 
appeared, then,  and  not  till  then,  will  it  be  easy  to  rednee  the 
snbject  of  relief  to  order,  system,  and  harmony. 

64;  fr.  91,  g  8;  tr.  IIS,  114,  D.  4S,  1 1  fr.  faim  toA  worit-liatua,  «Bd  eren  bywhip- 

8,  D.  IS,  8i  §4,  J.  S,SO;  fr.  11,  g  8,  D.  plug;  abo  In  aU  tboats  ouMwhwothA 

80;  b.  1,pr.  D.  19,1;  fr.l8.|l;  fr.  IS,  ipMlfia  perfbrmaBM  of  tixy  obBgation 

g  10,  D.  41,  1 ;  eontt  4,  C.  4,  49.  whatevar  U  rafbwd  hj  the  dabtor.  Mad 

"Thete  priaoi[ri«i  are  retained  in  Uia  oannot  be    nuMla    at    Ua    enenae    faf 

evaott  Uw,  <sp.  3,  z.,    8,   II,    ('Home  another  povon;   or  iAtr«  the  deMor 

lib*rpra  dibilotun  tM«fMr  (i.  e.  nonpiff-  fUla  to  perform  merely  from  Uek  of 

iioratiir),tttiTtM<^fii»rintpiapo€niapm  of  Kood-wUL    Tet,frfHii  irhathaab««i 

d^Uo  addid');  txA  lo,  iMi,  vltli  only  a  lald  aboT«,  It  will  be  trident  that  It  ii 

few  modiflaation*,  in  the  FT«nch  l»w.        '       '  '"      '*"' 

a  Civ.,  •rt  114a-4a,  art  1148,  «f. ;  0.      

Proa,  art  eel,  TSO-80S ;    a  Oom.  art  tii*  awartion.  tbat  tl 


te  eonnnMon  to  Wotm  mj  obHg*- 

,  whattur  it  hare  far  Ita  oU«et  • 

-    -       -Edbyflw 


e  debtor  may  not  only  b 

-      ^ oaae  of  a  negatire  aet  (aL      

oinMonpKHDi*edorDUi«rwiMdne),by      thi»  note  to  the  Iteming  aad  eoortiay  of 


mpdl«d  In  oaae  of  a  negatire  aet  (an  Istw  Boman 

''~donpKHDi*«dorDUi«rwiMdne),by  thi»  note  to  tl 

la  of  flnea  gradually  inoroaMd^-^ut  Dr.  Eanttnan.    At  to  wlutre 

the  Oerman  praellee  appUea  a  direot  or  tlon  and  damaffea  at«  decreed  In  eqni^, 

abaolute  eoiapaldon  by  meuu  of  per-  Me  %  Biar^tBq-ifi)  Jiiritpndmei,  w. 

■onal  Brr«et,  ctTil  impmoiunent,  military  xix,  §  794, 
watch  placed  la  bli  dwelling,  by  taUng 
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I  am  happ7  to  find  thete  vi«wB  anstuned  bj  the  opinion  of  a 
Torj  accomplished  judge,  delivered  in  Nev  York  since  the  aboli- 
tion of  the  En^^  Bjatem  of  pleading  in  that  State :  "  The 
arbitrary  distinctiona  which  were  permitted  to  flow  fii>m  a  dif- 
ference in  the  forms  of  action  are  abolished,  and  the  time  has 
arrived  when  general  and  uniform  rules  upon  the  subject  of  dam- 
ages, mlee  so  just  and  comprehensive  as  to  be  susceptible  of 
universal  application,  may  be  adopted."  {i) 

There  are,  however,  other  irregularities  entirely  independent 
of  the  forms  of  action.  Bach  are  those  connected  with  the  ques- 
tions, whether  actual  injury  must  in  all  cases  be  proved,  or  whe- 
ther a  suit  at  law  may  be  brought,  gma  timet,  as  by  a  snrety,  who 
baa  given  his  note  for  the  principal's  debt;  the  discrepancy 
between  suits  on  warranties  of  chattels,  where  the  price  paid  is 
only  evidence  of  the  valae,  end  on  sales  of  laud,  where  the  coa- 
sideratiou  money  is  tiie  absolute  limit  of  recovery ;  the  contra- 
diction between  the  rule  in  trover,  where  the  value  is  taken  at 
the  time  of  the  convemon,  and  on  sales  of  chattels,  where,  if  the 
price  is  paid,  the  damages  are  estimated  at  the  day  of  trial, 
l^ese  difficulties,  and  others  which  we  have  noticed  in  the  course 
of  the  preceding  pages,  can  only  be  removed  either  by  decisions 
pronounced  after  a  careful  surrey  of  the  whole  subject,  and  with 
a  view  to  a  complete  clasttfication  of  this  branch  of  the  law ;  or 
by  l^^ative  interference. 

The  importance  of  fixed  rules  in  this  branch  of  jnrisprudeuce, 
cannot  be  overrated.  Where  the  law  aud  the  &ct8  are  disposed 
of  by  the  same  persons,  as  under  the  civil  law,  no  particolar  evil, 
perhaps,  results  from  tiie  exercise  of  an  arbitrary  authority  over 
the  subject  of  compensation.  But  where,  as  with  us,  the  cogni^ 
auce  of  matters  of  fkct  is  separated  irom  that  of  the  questions  of  law, 
and  where  the  arbiters  of  the  former  are  declared  incompetent  to 
pass  upon  the  latter, — to  give  them  an  uncontrolled  discre- 
tion over  the  amount  of  relief  would  lead  to  incalculable  [60S] 
mischief  and  confusion,  (c)  "  It  is  dedrable,"  say  the 
Supreme  Court  of  Massachusetts, "  to  have  as  definite  and  precise 
rules  on  the  subject  of  damages  as  are  practicable.*^  ((f )  "A 
proper  administration  of  justice,"  says  the  Supreme  Court  of 

(It)  8nTd«m  >,  Jetikiiu,  S  Sattd/.,  MS,  Jmr  under  onr  iTrtein,  Me  Conmon- 

p«r  Doer,  J.  vMlth  «.  PorUr,  10  Mttealf,  £B8,  Mid 

(e)  For  a  ytej  aUe  dltmiMioii  of  tli«  inanv  cb*w  ther«  dted. 

reUUT«  powen  ud  dntiea  of  oowt  ftnd  {^  Batcltaldar  «.  Storgii^  S  OnA.,  VA. 
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Loniuana, "  requires  that  the  rules  established  hj  law  for  the 
ssaesenient  of  damages  should  be  adhered  to."  (e)  The  judicial 
aathority  to  settle  legal  queetioos  would  be  utterly  nn^tory,  if 
the  amount  of  compensation  were  a  mere  matter  of  arbitrary  dia- 
cretion  with  the  jury;  and  hMice,  the  settled. tendency  of  our 
law,  as  wall  as  of  all  sonnd  reasoning  on  the  snbject,  is  to  reduce 
the  meamre  of  damages  as  far  as  possible  to  fixed  le^al  mlee, 
excepting  only  in  those  cases  of  flagrant  ontrsge  where  the  law 
steps  in  not  merely  to  compensate  bat  to  pimish. 

And  here  I  cannot  better  close  this  volome  than  by  adopting 
the  words  used  by  old  Holineeos,  in  terminating  his  dieciiBBion  of 
the  same  snbject :  "Jam  tem^ua  est  trumitm  toUere  de  taimla,  «( 
religva  qwx  jHwra  oceummt,  sviii  locia  reaervando,  finem  fnuic 
tytUagmoH  wtptmww."  {f) 

(<J  Arn>«Bnltli«;aordoii,8X<i.^iui.&,lDS.      (/)DnmoiiUD,iit£>;ii(Nf/ML.g2IK 
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APPENDIX. 


vo.  I. 

FBOU  THE  LAW  REPORTER  FOR  APRIL,  1847. 


THB  RULE  OP  DAIUQES  QT  ACHONS  EX  DELICTO. 

Wb  eonfen  onnelTW  of  the  Domber  of  tboM  who  hare  Buppowd  thu  the 
t«nn  damagti,  in  the  lav  of  tBined;.  meant  "  a  eompsiuafton  for  tomt 
inffury  nutained.^  It  is  said  to  b«  "  the  indemMly  given  by  law,  to  be  tscot- 
ered  from  the  wrong-doer,  by  the  penon  who  ha«  anitaiDed  the  injary."  The 
plaintiS;  in  hia  deotantioo  aeti  forth  the  wrong  done,  not  to  the  public,  but 
to  himwlf ;  and  oonolndea  with  fixing  a  tmn,  called  the  ad  damtuan,  aa 
the  extent  of  the  injury  whioh  h*,  and  not  the  oommnnity,  has  stutained. 
Beyond  tbia  sum  the  jury  cannot  aaaeu  damage*,  be  the  outrage  to  the 
pablie  efer  eo  greaL  Tba  defendant,  by  pleading  the  general  itsue,  avera 
that  he  is  not  guilty  of  doing  the  wrong  alleged ;  and  this  issue  inrolrei 
not  Mity  the  prinoipai  aot  done,  bat  all  the  cironmitanoea  accompanying 
H^  and  whatever  tended  either  to  g^?e  character  to  the  transaction,  or  to 
ahow  its  injurions  results  to  the  pbuntiC  We  supposed  that  the  plaintiff 
oould  no  more  in  this  than  in  any  other  action,  gtre  endence  of  any  facts 
other  than'  those  inTolred  in  the  issue,  namely,  facta  showing  the  nature 
of  the  wrong,  and  its  oonseqnenoea  to  himself;  and  that,  if  he  oould  not 
be  permitted  to  pron  that,  besides  the  injary  to  himseUI  the  aot  was 
injurious  or  offensi?e  to  his  ndgbbor  B,  neither  oonld  he  ahow  that  it  was 
injnriooa  to  the  reit  of  hia  udghbors,  nor  to  the  whole  state.  Hie  judge 
would  tell  him  that  B  was  competent  to  sne  for  himself  So  the  state  is 
competent  to  vindioate  its  own  wrongs.  Hie  plaintiff,  it  b  tnie,  woold  not 
be  eonfiaed  to  the  proof  of  actual  peooniary  loss ;  for  it  has  been  always 
held  that  the  jury  might  take  into  consideration  e?ery  oircumstanoe  of 
the  aet  which  iDJorionsty  affiwted  the  plundff,  not  only  in  his  property, 
bnt  ii  Ua  persoD,  hia  peaoa  of  nund,  his  quiet  and  aenae  of  aecori^  in 
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iht  eDJ<7mmtt  of  his  rights ;  in  sbort  hia  happineflL  But  it  moct  affect 
hit  limp^iMU,  not  hu  neighbor's;  and  th«re£>i«  tothia  question  aloae^ 
it  has  been  nppowd,  the  jury  ongfat  to  be  raatrieted.  These  riaws  an 
in  aooorduiM  with  the  law  m  itatod  in  3  Greeenleaf  on  Sndeooe,  ^  26S, 
264,  2S8,  269,  2l3. 

It  i>  true  that  jndgea  have  frequently  epoken  of  "ezempliuy  "  aad 
**  vindictiTe  "  damagea,  and  of  "  nnart  money  ; "  bat  without  erer  inatniet- 
iag  the  jury,  in  temu,  that  they  were  at  liberty  to  increau  the  damaga 
purely  fin  the  talra  of  pnniafaiDg  the  defendant,  and  beyond  the  amount  of 
injary,  taken  in  a  libend  aenae,  which  the  j^nliff  bad  aoatuned. 

Beoentiy,  however,  in  the  raloable  Treatiae  oa  the  Idw  oi  Damages 
which  Mr.  Sedgwick  baa  gireo  to  the  profev<Mi,  the  leaned  uulior  haa 
denied  the  aoandneaa  of  the  genenl  mle  aa  we  have  abo?e  stated  it,  layii^ 
down  the  twoad  propoiition  that, "  wherever  the  elements  of  fraud,  maliee, 
groai  negligence,  or  t^tpreanoi),  nungle  in  the  oontroYwsy,  the  law  inateaJ 
of  adhering  to  the  system  or  e?en  the  langvage  of  compensatioii,  adopta 
a  wholly  different  rule.  It  pennita  the  jary  to  ^ve  what  it  tenna  pniutory, 
vindictive,  or  exemplary  damages ;  in  other  words,  blende  together  tlM 
interest  of  society  and  of  the  aggrieved  indlvidnal,  and  gives  dam^» 
not  only  to  rttompmu  the  nfftrtr^  but  to  pvttith  the  offender."  (Sedpwiek 
on  Damagw,  p.  89.)  However  this  view  may  seem  justified  bj  the 
general  laagoage  fX  stHne  judges,  and  by  remarks  grataitonaly  made  in 
deliveringjndgtiMDtODoUier  qnaationajitisnot  aai^rted  to  that  extent 
by  any  ezprcaa  dedn«i  on  the  pcnnt,  and  ia  deemed  at  variance  not  only 
with  adjudged  oases,  but  with  settled  principles  of  law.  This  will  be 
qiparent  from  on  examination  of  the  anthoritin  on  which  the  learned 
author  relies.  In  the  first  oase  dted  in  support  of  his  posiliott,  that  ot 
Huckle  v.  Honey  (2  WUt.  20£),  whioh  was  an  action  to  tiy  the  legally 
ti  an  arrest  under  a  general  warrant  ianted  by  the  secretary  of  state,  the 
jury  fonnd  a  verdict  (or  £800,  which  the  defendant  moved  the  oonit  to  set 
aude  as  esceerive;  But  the  motion  waa  denied,  on  the  ground  that  the 
dami^^  were  pnq>erly  left  at  large  to  the  jtuy ;  witJi  inatiuotioiu  that  they 
were  not  botud  to  any  certain  rule,  bat  were  at  liberty  to  consider  tSU  the 
droumstances  of  oppression  and  arbitraiy  poww  by  which  the  great  oon- 
atitatioDal  right  of  the  plaintiff  wsa  violated,  in  this  attempt  to  deati>oy  the 
liberty  of  the  kingdom.  All  which  the  jury  were  thus  pennitted  to  oon- 
nder,  were  drcumstanoee  going  in  aggravation  of  the  iujn/y  its^  iriiieh 
the  [daintiff  had  reoeived,  and  so  were  admiasible  under  the  rule  as  stated 
in  2  Qveenl,  on  Evid.  ^  2SS,  372.  The  case  of  Tnllidge  «.  Wade  (S 
Wiii.  18),  waa  of  the  same  clau.  It  was  tnapaas  for  breaking  and  enter- 
ing the  plunldff's  house,  and  debaacbing  his  daughter ;  and  the  jary  were 
instrueted  to  tske  into  consideration  the  ptuntiff's  loss  of  her  strrioe,  and 
the  expenses  of  her  oonfinement  in  his  hotisa.    Th6  vardiot,  iriudt  was 
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£S0,  WM  e(»npUiiMd  of  u  exoMuve ;  bot  the  oonrt  thought  otherwiae, 
"  tha  plan^ff  hamng  rtuivtd  thit  wmtlt  in  hii  own  houae,  where  he 
h^  cinlly  receired  the  defendant,  wod  permitted  him  to  male  his  addreaMe 
to  hiB  daughter."  And  it  wu  obeerred  by  Bathnnt,  J^  that  "  in  actions 
<tf  this  natare,  and  of  aauulu,  the  eircvmtUmeM  of  time  and  place,  vhen 
and  where  the  intuit  it  giren,  reqaire  different  damagee ;  as  it  is  a  preater 
intuit  to  be  beaten  Jifoa  the  R07B]  Eichaoge,  than  in  a  private  room."  It 
thua  appean,  Uwtinthia  cue  the  damagee  were  limited  totbe  extent  of  the 
cfyitry  raeeived  (y  lit  plmnUff ;  and  that  the  looae  remark  of  Wllmot,  0. 
J.,  relied  on  by  the  leaned  anlhor,  waa  altogether  pratit  dictum.  In  Doe 
v.  RUil«r  (18  M.  A,  W^t  4Y),  whicdi  wa>  tieqtaaa  for  mesne  profits,  the 
only  qiieation  nas,  whether,  hi  oBtimstuig  the  costs  of  the  ejecbnent,  as  part 
of  the  plaintiff's  damages,  the  plaintiff  was  confined  to  the  oosts  taxed,  or 
might  be  allowed  the  coats  as  between  attorney  and  client  He  remark 
(rf  Follock,  C.  B.,  re^motiDg  "  what  are  eaUad  rindiotire  damages,"  though 
wholly  nnoalled  for,  is  exf^Mned  "bj  himself  to  mean  only  that  the  yarj 
vacj  "  take  all  1A«  aroiintlaiMxt  into  their  consideration ;"  namely,  the  cir- 
onmatanoes  of  the  iifury  injtieted,  so  &r  as  they  affected  the  plaintiff.  The 
like  may  be  obserred  of  what  Mr.  JTuBtice  Washington  said  in  Walker  9. 
Smith  (1  Wath.  C.  C.  S.,  Ifi2) ;  which  was  an  action  aguDst  the  plain- 
tiff's bclor,  to  rocorer  the  balance  dne  to  the  plomtiff  for  goods  wbidi  the 
biAot  had  sold  without  taking  collateral  security,  in  violation  of  orders,  the 
pUTchaaer  proring  inaoWent,  and  partial  payment  only  having  been  obtained. 
Th»  question  was,  whether  the  jnry  might  Msess  dam^ee  in  their  discretion 
lor  leia  than  the  plaintiff's  actoal  loss,  taking  into  oonsideratioa  all  the  fsTora- 
bl«  cJrcnmstMMes  on  the  defendant's  part ;  or  whether  they  were  bound  to  give 
the  plaintiff  the  precise  smn  which  he  had  lost  by  the  violation  of  hiB  orders. 
And  the  judge  inatnuted  them  that  the  latter  was  the  sola  measure  <rf  dam- 
ages; remarking,  paningly,  that  in  anils  fiv  vindictive  damages,  the  jary 
acted  without  ocntn^  because  there  was  no  legal  rale  by  which  to  measure 
them.  His  meaning  apparently  was,  that  in  actions  "sounding  in  dama- 
ges,"  the  court  had  no  eoiUnd  over  the  sonnd  discretion  of  the  jury ;  but 
that  where  the  damages  were  ansceptible  of  a  fixed  and  certain  rule,  the 
jury  were  bound  by  the  instraotions  of  the  oonrt.  The  case  of  'Ellotson  v, 
Cheetham  (8  Joints  M),  is  also  relied  upon.  This  waa  ease  for  a  hbel,  in 
iriiich  the  jory  ww«  iqatnicted  by  Kent,  C.  J., "  That  the  charge  contained 
in  the  Ubel  was  ealenlated  aot  only  to  i^urt  thefuUngt  of  the  plaintiff,  bnt 
to  dtitrojf  idl  eimjidtnee  m  JU>»  aa  a  pnblio  offloer ;  and  iu  his  opinion  de- 
manded from  (he  jury  exemplary  damages,  as  well  on  aeeount  of  Iht  nattm 
oftht  offimai  charged  agwnst  the  plaintifi!^  as  for  the  pnttetion  of  hit  char- 
aeler  at  a  pubiic  offietr,  which  he  stated  as  a  strong  drmmistanoa  for  the 
■increase  of  damages;"  adding,  "  That  he  did  not  accede  to  the  doctrine 
that  the  jniy  ooght  not  to  punish  the  d^ndaut,  m  a  civil  snit,  for  the  per- 
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mtaam  effeeta  wliiclt  a  pnUiwtkn  of  Uiis  kiad  wm  oalealatad  to  prod^^M 
in  uxiaty."    Hen  Ura  groiudH  of  daau^ea,  pontivel^  stated  to  tlM  jury, 
were  ezprenly  limited  to  the  degree  of  injury  to  fA*  plauU^,  tather  in  fan 
feeling!  or  in  fais  Gbancter,  u  e  publio  o&cer.    The  rest  ia  mtre  osgaJdao. 
,The  jnr^  were  sot  inatnicted  to  oonaider  mij  other  drcanutanoet  than  Ame 
which  afiected  the  plaintiff  hinuelf;  though  (Acm^  they  vera  told,  detmndad 
nemplary  danugea.    In  thia  new,  all  damagea,  in  actuna  tx  dxtieto,  may 
be  and  to  be  exempimy,  aa  hamg  a  tendency  to  deter  othen  from  aom- 
mitting  the  like  injoriea.    Tbeu  instroe&ma,  also,  ware  in  perfact  aoeoid- 
uoe  with  the  nle  already  stated.    In  snppoit  of  than,  the  ohi^  joatiee 
leUea  on  Hnokle  v.  Uoney,  and  Tnllidge  v.  Wade.    ]&  also  rafera  to 
Fritehaid  V.  PapiUon,  {S  ffarg.  SL  TV,,  1071;  10  BiatMU  SL  Tr^  319, 
8)0,  S.  C),  which  was  eaaentially  a  oootroreray  between  the  orDvn  and 
the  peei^e,  before  **  the  inhmoua  JeSriea;"  who  told  the  jnty  that, "  the  gor- 
enunent  ia  a  thing  that  ia  infinitely  concerned  in  the  case,  thst  nutkaa  it  ao 
popular  «  oaue,"  and  pressed  theia,  with  ditgiaoefhl  seal,  to  find  large 
domagea  for  that  reason  ;  and  ita  their  compliance  in  Dni^Bg  £10^000, 
which  was  the  amount  of  the  ad  damnam,  he  praised  them  aa  men  cf 
aense,  to  be  greatly  commended  for  it    Hie  roling  of  that  judge,  ia  fsror 
of  the  crown,  will  hardly  be  relied  upon,  at  this  day,  as  good  anthority. 
Y     But  in  lillotson  t>.  Gbeetham,  the  leaned  ohief  jnstice,  in  st^ng  that  the 
actufd  pecnniary  damages  in  aotions  for  tort,  are  nerer  the  solo  mle  of 
assessment,  probably  meant  no  more  than  this,  that  the  jory  were  at  fiberty 
to  consider  all  the  damages  accruing  to  the  [^intiff  from  the  wrong  d<»e, 
without  being  confined  to  those  which  are  susoeptible  of  arithmetical  com- 
putation,   lite  remark  of  Spencer,  J.,  beyond  this,  was  extrajndi<naL    In 
Woert «.  Jenkins  (14  Johtu.,  SS2),  which  was  tretpaie  for  beating  the  plain- 
tiff's hone  to  death,  with  drcnmstancea  of  great  barbari^,  the  jnty  were 
told  that  they  "  had  a  rig^t  to  give  imart-money  ;"  by  whioh  nothing  mtat 
aeema  to  hare  been  meant,  than  that  tbey  might  take  into  cfwdderation 
the  circumstancoi  of  the  cruel  act,  as  enhancing  the  injury  to  the  plaintifi^     / 
by  the  laceration  of  his  feelings.    In  the  BoetcMi  Uannfaotaring  Co. «.  EU«  / 
(S  ifiufm,  B^  119),  the  only  qneation  was  whether,  in  cmm  for  infringing  a 
patent,  the  plaintiff  might  reoorer,  as  past  of  his  actual  damage,  the  fees 
paid  to  his  counsel  for  rindicating  his  right  in  that  aotton.    Tbo  obsHTS- 
tiona  of  the  learned  judge,  quiried  by  Hr.  Sedgwick,  were  made  with  leftr- 
ence  to  the  practice  in  admiral^,  in  cases  of  marina  tenia  and  i»iie,  where 
a  brooder  discretion  is  exercised  than  in  oonrts  of  common-law,  the  oout 
frequently  settling  in  one  suit,  all  the  equities  betwewi  the  patties  in  regsrd 
to  ttie  sabjeotmatter. 

The  next  oaae  adduced  is  that  of  Whipple  v.  Walpole  (10  JV.  Samp. 
R,  180),  which  was  case  against  the  town  <^  Walpole,  to  reeorer  damage) 
for  an  injury  arising  from  the  defectire  state  of  a  bridge  whioh  the  defend- 
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wita  had  grauAy  n^lected  to  keep  in  repair.     The  bridge  had  broken 
down  while  the  pluntifiTs  et^;e-coach  was  paaaing  over  it,  in  consequence 
of  which  hia  horaee  were  destroyed.    The  jury  were  instmoted  "  that  tor 
ordinary  neglect  the  piaintiS  oould  not  recover  exemplary  dam^e  ;  but 
that  Buch  damages  might  be  allowed  in  the  discretion  of  the  jary,  in  case 
they  believed  there  had  been  groes  negligence  on  the  part  of  the  defend- 
acta."     The  queition  seems  in  fact  to  have  been,  whether  the  jury  were 
Gtm&ned  to  the  value  of  the  horses,  or  might  take  into  consideration  stl  the 
drcumstanoes  of  the  injury.    The  sole  question  before  the  court  in  bank 
was,  whether  the  above  instmctson  was  correct;  aad  they  held  that  it  was. 
The  remark  that  the  jury  might  ^ve  "  damages  beyond  the  actaaX  injury 
muUtined,  for  the  sake  of  the  example,"  tiiongh  gralnitous  and  uncalled- 
for,  seems  qualified  by  the  snbeequent  observation  that  the  jury,  in  cases 
of  gross  negligence,  "*  were  not  bonnd  to  be  very  exact  in  estimating  the 
amount  of  damages ;"  and  probably  the  learned  judges  meant  to  say  no  more 
than  that,  in  such  esses,  the  court  would  not  control  the  discretion  of  the 
jury,  bnt  would  leave  them  at  liberty  to  consider  all  the  circumstances  of 
the  injury,  and  award  snch  damages  as  they  thought  proper.     In  Linaley 
V.  Bnshnell  (16  Conn.  R.,  225),  which  was  case  for  an  injury  to  the 
plaintiff's  person,  occasioned  by  an  obstructjon  left  in  the  highway  by  the 
wanton  Qegligence  of  the  defendant,  the  question  was,  whether  the  jury,  in 
the  estimation  of  damages,  were  restricted  to  the  loss  of-the  pluntifT's 
tme,  and  the  expenses  of  his  care,  Ac,  or  might  also  allow,  as  part  of  his 
damages,  the  necessary  trouble  and  expenses  incurred  in  the  prosecution  of 
his  remedy  by  action.    And  the  court  held  that  these  latter  were  fair  sub- 
jects for  their  consideration.     "  The  drcnmstances  of  aggravation  or  miti- 
gation," said  the    conrt, — "  the  bodily  pain ;   the  mental   anguish  ;  the 
injury  to  the  plaintiff's  buuness  and  means  of  livelihood,  past  and  pro- 
speotire, — all  these,  and  many  other  circumatance;,  may  be  taken  into  con- 
aideration  by  the  jury,  in  guiding  their  discretion  in  assessing  damages  for 
a  wanton  personal  injury.     But  these  are  not  all  that  go  to  make  up  the 
amount  of  damage  susttuned.     The  bill  of  the  su^;eon,  and  other  pecu- 
niary charges,  to  which  the  pluntiff  has  been  necessarily  subjected  by  the 
misconduct  of  the  defendant,  are  equally  proper  subjects  of  consideration.** 
And  it  is  in  express  reference  to  the  propriety  of  allowing  the  trouble  and 
expense  of  the  remedy,  that  the  observation  respecting  vindictive  damages, 
or  smart-money,  quoted  by  Mr.  Sedgwick,  seems  to  have  been  made. 
For  the  learned  judge  immediately  cites  in  support  of  his  remark  oertsin 
authorities,  which  will  hereafter  be  mentioned,  not  one  of  which  warrants 
the  broad  doctrine  which  is  now  under  consideration ;  and  he  oonclndes  by 
quoting  from  one  of  them,  with  emphasis,  the  admission  that  "  where  aa 
important  right  ia  in  question,  in  an  action  of  trespass,  the  court  have  given 
damages  to  indemnify  the  party  for  the  expetiit  of  ettaMiihiny  it"     This 
48 
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u  conceived  to  be  the  eitent  to  vhiob  tbe  law  g^oea,  in  ciril  aclions  Tot 
damages,  beyond  tbe  oircnmatancee  of  die  traiuactioii. 

Tba  learned  author  further  obeervee,  that  the  doctrine  he  laya  down 
baa  been  fall;  adopted  by  the  Supr^ne  Court  of  the  United  States,  and 
dtea  Tracy  v.  Swartwout  (10  Feten  B^  80).  That  was  an  action  of 
trover  asvinst  acolkctorof  the  revenue,  fw  certain  casks  of  symp  of  mgmr- 
oane,  whicb  the  importer  bad  offered  to  enter  and  bond  at  the  rate  of  Bt- 
t«en  per  cent  ad  valorem  ;  bnt  the  collector,  acting  in  good  £uth,  reqaired 
band  for  a  duty  of  three  cents  per  pound.  The  importer  refining  to  do 
this,  the  goodft  remained  in  the  bands  of  the  defendant  a  long  time,  wnb- 
iog  the  decision  of  the  Secretary  of  the  Treasory  ;  who  being  of  opinion 
that  the  lighter  duty  was  the  l«^al  one,  they  were  accordingly  delivered  ap 
to  the  importer  at  that  rate  of  duty ;  but  in  the  mean  time  bad  become 
deteriorated  by  growing  acid.  The  judge  of  the  circnit  court  instraeted 
(he  jury  that  the  circnmstances  of  the  dispute  ought  not  to  subject  the 
collector  to  more  than  nominal  damages,  to  which  exceptions  wen  tatei. 
The  sole  question  on  this  subject  was,  whether  the  plaintiff  was  entitled  to 
the  damages  he  had  actually  tatlaitted  ;  and  the  Supreme  Court  held  that 
he  was  so  entitled.  It  was  in  reference  to  this  question  only,  that  the  terms 
exemplary  and  eompensaiory  damages  were  used ;  the  question  whether, 
in  any  case,  damages  could  be  given  by  way  of  punishment  alone,  not  ap- 
pearing to  have  crossed  the  minds  either  of  the  jodgea  or  the  counsel. 

The  last  case  cited  by  the  author  is  that  of  the  Amiable  Nancy  (3 
Wheat.,  546),  which  was  a  libel  for  a  marine  ton,  brought  by  nentrala 
against  the  owners  of  an  American  privateer,  for  illegally  capturing  their 
vessel  as  prise,  and  for  plundering  the  goods  on  board.  The  question  was, 
whether  the  oumeri  of  the  privateer,  not  having  in  any  respect  partidpated 
in  the  wrong,  were  liable  for  any  damages  beyond  the  prime  coat  or  valae 
of  the  property  loet^  and,  in  case  of  injury,  for  the  diminution  in  its  value, 
with  interest  thereon ;  and  the  court  held  that  they  were  not ;  and  accord- 
ingly rejected  the  claim  for  all  such  damages  as  rested  in  mere  discretion. 
To  what  extent  the  immediate  wrong-doers  might  hare  been  liable,  was  a 
question  not  before  the  court ;  yet  it  is  to  be  noted  that,  in  the  passing  alla- 
siou  which  the  learned  judge  makes  to  their  liability,  he  merely  says  that, 
in  a  suit  against  them,  it  miykt  be  proper  to  go  yet  fitrther,  in  the  shape  <^ 
exemplary  damages,  but  does  not  say  that  it  would  be. 

From  this  examination  of  all  the  authorities  adduced  by  this  learned 
author  in  support  of  the  position  that,  in  the  cases  alluded  to,  damagea  may 
be  given  purely  by  way  of  punishment,  irrespective  of  the  degree  and  oir- 
cumstanoes  of  injury  to  the  plaintiff,  it  is  manifest  that  it  has  not  the  coun- 
tenance of  any  express  decision  upon  the  point,  though  it  has  the  apparent 
support  of  several  obiter  dicta,  and  may  seem  justified  by  the  terms  "ex- 
emplary damages  "  "  vindictive  damages,"  "  svaut-monff^,"  and  the  like, 
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not  nnfrequently  used  by  judges,  but  seldom  defiaed.  But  taken  in  tbe 
connection  in  which  these  terms  hava  been  used,  they  seem  to  be  intended 
to  deM^ata  in  general  those  damages  only  which  are  incapable  of  any  fixed 
rnte,  and  lie  in  the  discretion  of  the  jury ;  such  as  damages  for  mental  an- 
guish, or  personal  indignity  and  disgrace,  &c.,  and  these,  so  far  only  as  the 
sufferer  is  himself  affected.  If  more  than  this  was  intended,  how  is  the 
party  to  be  protected  from  a  double  panishment !  For  alter  the  jury  shall 
have  considered  the  injury  io  tkt  pvblic  in  assesuog  damages  for  an  aggra- 
Tat«d  assault,  or  for  obtaining  goods  by  false  pretenses,  or  the  like,  the 
wrong-doers  are  still  liable  to  indictment  and  fiae,  as  well  as  imprisonment, 
for  the  offense. 

Tbn  view  of  the  tme  meaning  of  those  terms  was  taten  by  Smith,  J.,  in 
Chnrchill  v.  Watson  (5  2)ay  R.,  144).  It  was  trespass  de  bonit  atportatu, 
committed  with  malice,  and  widi  oiroumstances  of  peculiar  ag^avatiou,  to 
prevent  the  plaintiff  from  completing  a  contract  for  building  a  vessel.  And 
the  question  was,  whether  the  jury  were  confined  to  the  value  of  the  prop- 
erty taken,  and  presumptive  damages  for  the  force  only ;  or  whether  they 
might  conuder  all  the  aggraTating  circumstances  attending  tbe  trespass, 
uid  the  plaintiff's  actual  damage  sustained  by  it.  Tbe  court  held  the 
latter,  lie  learned  judge  remarked  that  "in  actions  founded  in  tort,  the 
first  otfject  of  a  jury  should  be  to  remunerate  tbe  injured  party  for  all  the 
real  damage  he  has  sustained.  In  doing  this,  the  valae  of  the  article  taken 
or  destroyed  forms  one  item  ;  there  may  be  others  ;  and  in  this  case  I  think 
there  wan  others."  He  then  mentions  the  interruption  and  delay  which 
occurred  in  building  ibe  resael,  as  of  the  class  of  damages  to  which  he 
alludes,  and  adds  that  be  shall  not  attempt  to  draw  tbe  line  between  con- 
BeqnenceB  which  may  properly  influence  a  jury  in  assessing  damages,  and 
those  which  are  so  far  remote  and  dependent  on  other  eatuei  that  they 
-  cannot  be  taken  into  oonwderation.  "In  addition,"  he  observes,  "to  tbe 
actual  damage,"  (meaning,  doubtless,  from  tbe  connection,  tbe  direct 
pecuniary  damage  above  alluded  to),  "which  the  party  sustains  in  actions 
founded  in  tort,  the  jury  are  at  liberty  to  give  a  further  sum,  which  is  some- 
times called  vindielive,  sometimes  exemptart/,  and  at  other  times  pre»ump- 
tive  damages.  These,  from  their  nature,  cannot  be  governed  by  any 
precise  rule,  but  are  assessed  by  the  jury,  upon  a  view  of  ail  the  cirenm- 
itaneet  attending  tht  Irantaetitm."  He  Mfterwarda  says,  "  Indeed,  I  know 
of  no  such  thing  as  ^emmpftve  damages  for /otm.  It  is  a  wrong  for  which 
the  law  presumes  damages ;  and  the  amount  will  depend  on  the  nature, 
txtent,  and  enormity  of  the  wrong ;  bnt  force  partakes  not  of  the  nature  of 
right  or  wrong,  in  such  a  manner  that  the  law  can  raise  any  presumption." 
A  similar  view  of  the  rule  of  damages  in  tortt  had  previously  been  taken 
by  the  court  in  Edwards  v.  Beach  (3  Day  Jt.,  447),  which  was  trespass  for 
destroying  a  tavern-keeper's  ugn;  the  plaintiff  clfuming  damages  oommeu- 
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mrate  with  the  injur]/,  aai  the  defendant  reelMing  all  bat  the  nine  of  llia 
mgo.  So,  in  Denuon  v.  Bjde  (6  Cotm,  B.,  506),  whicb  wm  trespan  tor 
ctttrying  away  the  plaintiff's  veiael^  the  rule  was  held  to  be,  that  in  tort^ 
"Dot  ooly  the  direct  damage,  but  the  probable  or  ineritable  damagea,  totd 
thou  which  rttult  from  the  aggravating  eireumitaneet  attending  the  act,  are 
proper  to  be  eatimated  by  the  jury."  So,  in  Treat  v.  Barber  (7  Cinm,  JR^ 
27i),  which  waa  trespass,  the  defendant  hanng  broken  open  the  pUiotiff'c 
chest  contuniDg  her  wearing  apparel,  and  used  language  in  relation  to  tlia 
eontents  of  it  that  wounded  her  feelings  \  it  was  held  tbat  these  ciicnin- 
■taocw  were  proper  to  be  considered  by  the  jury,  at  aggravating  tie  it^ury, 
and  to  increasing  the  damages.  In  MenilU  v.  The  Tariff  Man.  Co.  (10 
Conn.  R^  384),  which  was  an  action  on  the  case,  the  court  referred  to  the 
malice,  wantonness,  and  spirit  of  revenge  and  ill-wjU,  with  which  the  act 
was  done,  and  observed  that  "  these  circumstaucee  of  aggravaUon  may,  with 
great  propriety  be  considered,  in  fixing  the  remuneration  to  which  the 
fiaintiff  ie  entitled."  It  seems  anperfluous  to  Btat«  at  large  the  partienlar 
eases  in  which  a  similar  rule  has  been  laid  down.  It  was  emphatically  bat 
briefly  stated  by  Williams,  C.  i.,  in  Bateman  v.  Goodyear  (12  Cmn.  R., 
£80),  which  was  trespass  for  an  a^^ravated  forcible  entry,  in  these  words  : 
"What,  Ihen,  is  the  fodnciple  upon  which  damages  are  given,  in  an  acdoB 
of  trespass  t  The  party  ie  to  be  indemnified  for  what  he  has  actually  nif- 
fered ;  and  then  all  those  circumstances  which  give  character  to  the  trant- 
aclion,  are  to  be  weighed  and  oonudered."  He  cites  the  abore  case  of 
Churchill  v.  Watson,  and  refers  to  Braoegirdle  v.  Oxford  (2  M.  d  £.,  77), 
where  the  circumstances  of  the  entry  into  the  plaintiff's  house,  namely, 
upon  a  &lse  charge  ot  concealment  of  stolen  goods,  to  the  injury  of  her 
reputation,  were  held  proper  for  the  oonsideration  (J  the  jury ;  Le  Blanc,  J., 
remarking',  that  "  it  is  always  the  practice  to  give  in  evidence  the  drcnm- 
slvices  nhich  sccompsny  and  give  a  character  to  the  treepase.'"  Hie  party  ' 
is  to  be  indemnified,  nothing  more.  But  every  oiroumstance  of  the  truks- 
action,  tending  to  his  injury,  is  to  be  considered.  At  this  limit  the  juiy  are 
to  stop.  They  may  weigh  every  fact  which  goes  to  his  injury,  whether  in 
mind,  body,  or  eetate  ;  but  are  not  at  liberty  to  consider  facts  which  do  not 
relate  to  the  injury  itself,  nor  to  its  consequences  to  the  plaintiff.  In  other 
words,  they  cannot  go  beyond  the  issu^,  which  is  Uie  gnilt  of  the  defendant, 
and  the  damage  it  did  to  Ute  pluntiff;  for  this  only  did  the  defendant 
come  prepared  to  meet  Sacb,  plainly,  was  the  principle  of  the  decision  in 
the  cases  already  cited ;  as  it  also  was  in  Hall  «.  Conn.  R  Steamhoi^  Go. 
(13  Conn.  R^  320),  which  waa  case  for  an  inhuman  injury  to  a  pasaanger ; 
in  Southard  v.  Rexford  (6  Cowrn  R.,  2S4),  which  was  for  breach  of  a 
promise  of  marriage ;  in  Major  v.  Pulliam  (8  J>ana  R.,  682),  whidi  was 
trespass  guare  clautum /regit;  aud  in  Rockwood  v.  Alien  (7  Maes^  264), 
which  was  case  for  the  default  of  the  sheriff's  deputy.    In  all  Iheae  cases 
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there  were  circumHtances  of  miicondiict  and  gross  denieiit  on  the  part  of 
the  defendant,  richly  deserviog  punishment  in  the  ahape  of  a  pecuniary 
mttlct,  and  fairly  affording  a  caae  for  damages  on  that  ground  alone ;  yet 
in  noD«  of  tbem  do  the  court  intimate  to  the  jury  that  they  may  aaeesa 
damagea  for  the  plaintiff  to  any  amount  more  than  commensurate  with  the 
injury  which  he  sustained. 

The  moet  approved  text-frritera,  also,  justify  thie  rule  of  damages. 
Thus,  Blsckstone  (2  Bl,  Comm.,  438)  defines  damafftt  as  the  money 
"given  to  a  man  by  a  jury,  as  a  eampensatum  or  latisfaetion  fix'  some 
injury  tutlatjied ;  as  for  a  battery,  for  imprisonment,  for  slander,  or  for 
trespass."  Hammond  (Law  of  Nisi  Pritu,  p  38)  limits  the  remedy,  by  an 
action  of  trespass,  to  the  recovery  of  "a  eomptiualion  for  the  injury  stu- 
tainedJ'  2b.  p.  48 — 48.  And  it  is  worthy  of  remark,  that  Chief  Baron 
Comyns,  in  treating  expresaly  of  damages,  nowhere  intimates  a  power  to 
Meesa  them  beyond  this.     (3  Com.  Dig.  Damagti,  S.) 

It  was  solely  upon  this  ground  of  compensation  to  the  plaintiff,  for 
the  injury  to  his  feelings  by  the  veiy  insulting  conduct  of  the  defendant, 
that  the  verdict  was  held  good  in  Merest  v.  Harvey  (6  Taunt^  442). 
Lord  Eenyon  has  aometimes  been  quoted  as  having  said  that  though  a 
plaintiff  may  not  have  sustained  an  injury  by  adultery,  to  a  given  amount, 
yet  that  large  damages,  for  the  sake  of  public  example,  should  be  given. 
And  this  supposed  opinion  of  his  was  alluded  to  in  the  oaae  of  Harkham 
«.  Fawcett  But  Mr.  Erskine,  who  was  for  tht  plaintiff  in  that  action, 
protested  that  "  he  never  said  any  such  thing."  "  He  said  that  every 
plaintiflr  had  a  right  to  reoover  damBg<aB  up  to  the  extent  of  the  injury  he 
had  rweived;  and  that  public  example  stood  in  the  way  of  showing  favor 
to  an  adulterer  by  reducing  the  damages  below  the  sum  which  the  jniy 
would  otherwise  consider  as  the  lowest  compeiuation  for  the  wrong." 
(2  ErekineU  Speeehei,  p.  9.)  The  general  rule,  as  thus  limited,  wai  recog- 
niwd  in  Gunter  v.  Aslor  (1  J.  JB.  Moore,  p.  12);  where  the  defendants,  who 
were  rival  mannCaotnrers  in  the  same  trade  with  the  plaintifl^  had  invited 
his  cconpany  of  servants  to  a  dinner,  got  them  intoxicated,  and  induced 
tbem  to  Ngn  an  agreement  to  leave  the  plaintiff's  service  and  enter  their 
own ;  which  they  did.  The  action  was  in  case,  for  conspirscy ;  and  Lord 
C.J.Dallas  "  left  it  to  the  jury  to  give  damages  commentKrate  with  the 
bgury  the  plaintiff  had  nutained."  A  new  trial  was  moved  for,  on  the 
ground  that  aa  the  plaintififs  men  worked  by  the  piece  only,  and  not  by  a 
contract  on  time,  the  plaintiff  wss  entitled  to  damsges  only  for  the  half  day 
they  spent  at  the  dinner;  whereas  the  jury  had  g^ven  £1,600,  being  the 
proved  value  of  two  yeara'  profits.  But  the  motion  was  denied,  on  the 
ground  that  the  plaintiff  was  entitled  to  recover  damages  for  the  loss  he 
actually  sustained  by  their  leaving  him  at  that  critical  period,  of  which  the 
jury  were  the  proper  and  exclusive  judges.     Her«  was  a  case  of  gross  fraud 
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ud  Bf^TarRted  wrong)  particuluty  dangeroiu  in  «  mumfacturiiig  commn- 
nity  ;  and  jret  no  ooa  pratended  that  the  pluatiS  had  a  right  to  greats 
damages  than  he  had  himMlf  sustained,  however  dewmng  the  ddendanta 
might  be  of  a  heavy  pecuaiary  mulct,  by  way  of  example.  See  also  Beua  *. 
Lyons  (2  Stark.  S.,  317),  which  wat  treipasB  for  bre^ng  the  plaintiff's 
close,  and  poisoning  his  fowls ;  where  the  jury  were  oantiooed  to  goard 
their  feelings  against  the  impreaaion  likely  to  have  been  made  by  the 
defendant's  conduct  In  all  these  caies,  there  were  "  elements  of  fraud, 
malice,  and  oppreanon  mingled  in  the  controversy ;"  yet  the  learned  jndgoa 
did  in  no  case  instruct  or  permit  the  jarj  to  "  blend  together  the  interest  at 
society  and  of  the  aggrieved  individatl,  and  give  damages  not  only  to 
recompense  the  sufferer,  but  to  punish  the  offender ;"  which,  if  Mr.  Sedg- 
wick is  correct,  they  ought  to  have  done.  Their  omission  to  do  this,  most 
expressively  teaches  that  they  recognized  no  such  rule  of  law. 

The  rale  of  damages,  as  limited  by  the  extent  of  the  injury  to  the 
plaintiff^  wat  the  same  in  the  Roman  civil  law.  See  I  Domat's  (Svil  Law, 
p.  426,  427,  b.  S,  tit.  5,  g  2,  n.  B,  and  notes.  Wood's  Institntes  of  the  Civil 
Law,  b.  3,  ch.  7,  p.  258 — 284,  and  the  cases  there  ctt«d. 

The  broad  doctrine  stated  by  Ur.  Sedgwick  &nda  more  oonntenanoe 
from  Hie  bench  of  Pennsylvaoia  than  from  any  other  quarter  which  is 
known  to  us ;  and  yet  even  there,  it  can  hardly  be  said  to  have  been 
adjudged  to  be  the  law,  as  may  be  seen  by  the  cases  decided,  l^e  eoriiest 
usually  referred  to,  is  Somnier  v.  Wilt  (4  S.  it  R^  19),  which  was  an 
action  on  the  case  to  recover  damages  for  the  malicious  abuse  of  legal 
process,  in  which  die  jury  found  for  the  plaintiff,  assessing  damages  at 
9,500  dollars.  The  case  came  before  Uie  court  in  bank,  on  a  motion  to  set 
aside  the  Terdict,  on  the  ground  that  the  damages  were  exceeuve;  but  the 
motion  was  refused,  for  the  express  resson  that  "  all  ihe  facts  and  circum- 
staooes"  of  the  case"  were  fnirly  submitted  to  the  jury,  to  draw  their 
own  conoluBionB;"  and  that  "  there  were  circumstances  &om  which  the 
jury  might  have  inferred  malice,  and  evidence  which  satisfied  them  tbat  tht 
ruin  of  the  plmntiff  was  occnsioned  by  an  act  of  oppression,  and  many  aggra- 
vating eireunutanca  of  useless  severity."  This  case,  therefore,  is  is  strict 
accordance  with  the  rule  na  we  have  stated  it,  the  damages  being  referred 
to  ihe  extent  of  the  wrong  done  to  the  pluntiff.  Wheu,  therefore,  the 
learned  judge,  in  the  course  of  his  judgment,  remarked  that  tLe  standard  of 
damages  in  acUons  of  that  nature  was  "  not  even  a  matter  of  mere  compen- 
sa^ou  to  the  party,  bat  an  example  to  deter  oUiers,"  the  remark  was  not 
called  for  by  the  question  before  him,  but  was  entirely  extra-jodidal.  Ibis 
case  was  cited,  and  its  principle  approved  in  Knhn  v.  Nortb,  10  (iS^.  «£  B^ 
390,  340),  in  which  the  court  granted  a  new  trial  bocsnse  of  excessive  dam- 
ages, in  an  action  sgainst  the  sheriff^  where  he  honestly  intended  to  perform 
his  duty,  and  tbe  jury  were  pluinly  mistaken. 
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Hie  Btrongeat  caae  id  &ror  ti  giving  damagea  to  the  plaintiff  beyond 
what  he  hu  saatained,  ia  that  of  McBride  v.  McLaughlia  (6  WatU,  87S) ; 
whieh  wu  treapasi  agaitut  a  judgment  creditor  for  a  willfal  and  malicions 
ftbuse  of  prooeaa,  ia  the  levj  of  hia  axecntion  agaioBt  two  joint  debton, 
"under  drcnmatancea  of  peculiar  injastice  and  opprea«jon"  It  appeared 
that  the  oppreaaion  was  in  iaot  meditated  not  against  the  present  plaintiff^ 
bat  agaJnat  tbe  other  debtor,  to  whom  the  property  taken  was  auppoaed  to 
belong ;  Mid  that  the  present  plaintiff  had  been  joined  in  the  judgment  by 
miatake,  and  it  wot  set  aside  as  to  him.  The  queation  wiu,  whether  the 
defendant'!  malice  and  misoondnot  in  the  trftnsaotion  could  be  taken  into 
the  estimation  of  damages,  inasmuch  as  it  was  not  intended  aguoat  the 
[Jaintiff.  The  judge  mled  that  it  might ;  and  bis  ruling  was  sustained  by 
the  court  in  bank.  There  was  no  disoorery  of  error  or  miatake  bj  the 
creditor,  and  consequent  apologj-,  during  the  oppreasire  trnnuction ;  but 
the  whole  was  carried  ont  to  its  final  consummation,  in  the  most  insolent 
asd  cmel  manner.  The  case,  therefore,  falls  within  our  rule,  that  the  jury 
may  consider  all  the  circnmatanoes  affecting  the  plaintiff^  either  in  mind, 
body,  or  estate,  and  award  him  damages  to  the  extent  of  the  injury  done 
to  him  in  either  of  those  reepeeta.  Surely,  if  A  ^its  in  B's  face  on 
'change,  it  does  not  diminish  the  disgrace,  nor,  of  ooune,  the  extent  of  the 
injury,  for  him  afterwards  to  say  that  he  mistook  B  for  C.  Tbe  crowd 
that  saw  the  indignity  may  never  come  to  the  knowledge  of  this  fact,  nor 
does  it  lessen  the  pun  inflicted  upon  his  feelings  at  the  lime.  In  both 
cases,  as  in  all  othera,  the  evidence  is  confined  to  the  principal  fact,  with  sU 
its  attending  circuoi stances,  stamping  its  character,  and  affecting  the  party 
injured.  In  the  caae  we  have  jott  cited,  however,  the  learned  judge  does 
aeem  to  pUoe  the  decision  of  the  court  on  the  ground  that  in  certain 
offenses  ngunat  morals,  which  would  otherwise  pasa  witboat  reprehenuon, 
"the  providence  of  the  eourU^  permits  the  prival«  remedy  to  beccnne  an 
instniment  of  public  correction.  We  say  leemt  to  place  it ;  for  he  also 
ttsea  expieasions  which  equally  indicate  a  relianoe  upon  the  rule  which  con- 
flnea  the  jury  to  the  eviden<M  affecting  the  plaintiff  alone.  ■  Such,  for 
example,  b  the  concluding  sentence  <^  his  judgment :  "  The  defendant  waa 
gnilty  of  wiitful  oppTMiian^  and  he  is  properly  punished  fur  t(."  Oppression 
(tf  whom  I  Clearly  the  plaintiff,  and  no  other.  Our  limils  will  not  permit 
an  eiteadad  examination  of  all  that  fell  from  the  court  on  Ibis  occasion  ; 
but  vrith  the  profound  respect  we  sincerely  entertain  for  that  learned 
bench,  we  may  be  allowed  to  queation  the  accuracy  of  the  assertion,  that  in 
an  action  for  seduction  of  a  daughter,  the  loss  of  services  is  the  only  legal 
ground  of  damages  to  the  plaintiff.  It  ia  true,  it  was  stated  by  Lord  Ellen- 
borough  in  IBOd,  to  be  difficult  to  perceive  the  legal  propriety  of  extending 
the  rule  beyond  that ;  yet  he  confessed  the  practice  of  so  extending  it  had 
become  inveterate ;  and  accordingly  he  instructed  the  jury  also  to  consider 
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tbe  injur;  to  the  plaintiff's  puental  feeling ;  and  tlte  rule  haa  for  lOMJif 
yean  be«D  well  settled,  lliat  in  titia,  as  in  other  wrongs,  the  wounded  ibd- 
inga,  the  loaa  of  comfort,  and  the  dishonor  of  the  plaintiff,  Tesnlttn^  from 
tbe  act  of  th«  defendant,  form  a  legal  gronnd  of  dsmaget,  u  part  of  t2io 
tranBactioQcompluned  of.    The  grooiuls  of  the  acticoi  fw  sedactioii  were 
recently  examined  in  England,  in  Orinnell  c.  Wells  (7  M,  A  6^  I033}, 
and  the  damiges  eiplicilly  admitted  to  be  given  as  eompematitm ;   not 
limited,  faoweTer,  to  the  actual  expenditure  of  the  plwntiff's  money,  bat 
given  according  to  all  the  circnmatancea  of  aggraration  in  tbe  particnlar 
case.    These  are  conseqnenceB  of  the  defendant's  wnmgfhl  act,  done  to  tbo 
plaintiff,  to  his  injury ;  and  it  is  for  these,  and  not  for  the  outrage  to  the 
public,  that  damages  are  given.     See  2  Qreenleaf  on  Evidence,  and  cases 
there  cited.     Andrews  v.  Aakey  (8  C.  d  P.,  7).    The  case  of  BeawB  v. 
Frederick  (8  Burr.,  164fi),  dted  in  UcBride  t.  HcLaoghlin,  was  not  a 
cue  of  damages  given  for  the  sake  of  example.     It  wse  an  agtunst  a  colon^ 
for  ordering  a  private  to  be  whipped,  ont  of  spite  to  his  major,  who  had 
given  the  man  a  furlough.     The  jury  gave  him  £160 ;  and  the  oomt 
refused  to  set  aaide  the  verdict  for  excessiveness  of  damages,  because  the 
man,  "  though  not  much  hurt,  indeed,  was  tcandaliied  and  ditffraeed  by 
■ucb  a  punish  men  L" 

In  conclusion,  it  is  worthy  of  remark,  that  afifrwarda,  in  Wynn  v. 
Allard  (5  Wattt  &  Serff.,  S24),  which  was  trespass  for  a  collision  of 
vehicles  on  Uie  road,  the  same  laaroed  court  of  Fennsylvanis  my  properly 
held  that  the  dmnkenneu  of  the  defendant  was  admissible  in  evidence  to 
determine  the  question  of  negligence,  where  the  proof  was  doubtful ;  bnt 
**  not  to  inflame  the  damages."  Why  not,  if  it  waa  "  an  offense  against 
morals  "  I  For  it  certainly  must  have  been  deemed  such  an  offense.  And 
in  Roee  ff.  Story  (1  Barr  JR.,  100,  197),  in  trespau  de  bonu  tuporUUit, 
where  the  jnry  had  been  allowed,  in  addiUon  to  the  value  of  the  property, 
to  give  so^  further  damagee  as  "  under  all  the  cireumttanee*  of  tlte  eate, 
as  argued  by  the  counsel,  they  might  think  the  plaintiff  entitled  to  demand ;" 
the  same  conrt  held  the  instruction  wrong,  as  giving  the  jury  "discretionary 
power,  withont  stint  or  limit,  highly  dangerous  to  the  ri^la  of  the  defend- 
ant," and  "leaving  them  withont  any  rule  whatever."  It  is  agunst  this 
discretionary  and  unlimited  power,  so  liable  to  abuse,  and  so  dangerous  to 
the  rights  and  liberties  of  the  citiien,  that  we  contend  ;  though  it  is  not 
for  UB,  but  for  the  judiciary,  to  .declare  what  is  the  law. 

G. 
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FEOM  THE  LAW  REPORTER  FOB 


THE  BDLE  OF  DAIUG^  IN  ACnOSS 

Thk  April  number  of  the  Law  Beporler  containi 
articlfl  by  Mr.  Profesaor  Greeolenf,  re-aeBerting  an 
originalty  adopted  hy  Mr.  Metcalf,  the  learned  i 
Court  of  Mattachutettt,  in  &ii  article  in  the  Ain< 
887),  that  damages  even  in  acliona  of  tort  must  a 
to  compenaalion ;  and  this  doctrine  is  alao  eupport- 
editorial  notice  of  Mr.  Sedgwick's  ^ork  on  the  M 
endeavor  to  mainttun  ground  enfiladed  by  a  cross-f 
may  seem  a  rash  undertaking ;  but  disregarding  t 
and  numbers,  let  us  address  ourselves  to  the  oonl 
we  enter  with  great  diffidence  as  to  onr  own  po' 
confidence  in  the  strength  of  onr  posi^ou. 

We  will  first  examine  the  subject  on  authoritj 
how  it  stands  in  this  respect,  then  look  into  the  mi 
for  the  purpose  of  better  comprehending  the  precise 
let  Qs  see  eznctly  what  the  conflicting  proposition! 
compensatory  damages  h  thus  briefly  stated  by  Pr 
extremely  valuable  work  on  Evidence:  "The  pla 
receive  compensation  beyond  the  extent  of  hit  inj 
fendant  to  pay  V>  the  plaintiff  more  than  the  plainti 
[Greenleqfon  £videnc«,  vol.  ii.,  p.  209.) 

This  latter  clause  is  ambiguous,  and  in  one  lenne 
for  it  is  very  certdn  that  the  defendant  never  doei 
the  plaintiff  receives,  and  no  more  tlian  he  is  ent 
But  the  meaning  of  the  phrase,  as  amplified  and  insi 
leaTa  recent  article,  is,  that  the  plaintiff's  recovery 
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itnctlj  to  eompenaatioH  ;  not  of  eoone  to  mora  compenulioii  for  mere  pecn- 
ni&iy  iDJoiy,  bot  "  fiw  ^ery  drcamstance  of  th«  Kt  compluned  of  which 
injuriously  affects  the  plaiotiSI  in  his  penon,  his  peace  of  mind,  his  qniet  koA 
MDse  of  security  in  the  eDJo3rmeiit  of  his  rights ;  in  short,  his  happinen.  (a) 
The  damages  must  be  eompmiatton  and  nothing  mora.  The  oonntar-doe- 
trine  is  thns  stated :  "  Whenerer  the  elements  of  fraud,  malioa,  groBs  n^;Ii- 
geuca,  or  opprassion  mingle  in  the  controversy,  the  law,  instead  vX  adher- 
ing to  the  lyatem  or  even  the  language  of  oompenaatioD,  adopts  &  wholly 
different  fuIa.  It  permila  the  jury  to  gire  what  it  terms  punitory,  viodic- 
tive,  or  exemplary  damages;  in  other  words,  blends  together  the  interest  at 
society  and  the  aggrieved  individusl,  and  ^vea  damsgea  not  on/y  to  rtcoM- 
penai  the  tuffinr  but  to  punish  the  ofender,^  {b)  Of  this  doctrine,  Mr. 
Greenleaf  in  the  article  already  referred  to,  says  that  though  it  may  seem 
justified  by  the  general  language  of  some  judges,  and  by  "  remarks  gratoi' 
tously  made  in  delivaring  judgment  on  other  questions,  it  is  not  snpported 
6y  any  txprett  deeition  ;"  and  that  "though  judges  have  spoken  <^  exem- 
plary (ff  vindictive  damages,  they  have  never  instmcted  the  jury  m  Urmt 
that  they  were  at  liberty  to  increase  the  damages  merely  for  the  sake  <i 
punishing  the  defendant,  and  beyond  the  amount  of  injury  which  the  plain- 
tiff had  aostMned."  And  it  is  perhape  worthy  of  notice,  that  so  completely 
unauthorized  does  Mr.  Greenleaf  seem  to  consider  this  do<^ne,  that  it  is 
not  alluded  to  in  the  chapter  in  his  work  on  Evidence  devoted  to  the  snb- 
ject  of  damages,  nor  would  the  idea  even  appear  to  have  occurred  to  his 
tniod. 

We  propose  in  the  fir«t  place,  without  further  preface,  to  see  how  tu 
the  above  statomant  of  the  result  of  the  adjudged  oases  is  correct.  Ihe 
origin  of  the  rule  dates  back  to  the  time  of  Iiord  Camden,  and  the  great 
oontroversy  about  general  warrants.  In  Wilkes'  cose  that  great  judge  said, 
*'  As  to  the  damages,  I  continue  of  the  opinion  that  the  jury  are  not  limited 
by  the  injury  received.  Damages  are  designed  not  only  as  a  satisfaction  to 
tiie  injured  person,  but  likewise  tu  a  puaithment  to  th«  guUty,  and  as  proof 
of  the  deteetation  in  which  the  wrongful  act  is  held  by  the  jury,"  (c)  In 
New  York  the  doctrine  is  as  old  as  the  case  of  Cheetham  v.  Ullotson  (3  /. 
R.,  S6).  There  the  charge  of  the  chief  justice  was,  that  "the  case  de- 
manded exemplary  damf^es,  as  well  on  account  of  the  nature  of  the  offense 
charged  agunst  the  pluntiff,  as  A>r  the  protection  of  bis  character  as  a 
public  officer,  which  he  stated  as  a  strong  circumstance  for  the  increase  <^ 
damages,  and  that  he  did  not  accede  to  the  doeirine  that  the  jury  otti/ht  not 
topunieh  the  defendant  m  a  civil  luitfor  theperniamu  effect  which  a  pub- 
lication of  this  kind  was  calculated  to  produce  in  society."    And  to  this 

(a)  Qreeoleaf  on  Evidence,  voL  '■&.,  219.     Law  Reports  for  April,  I81T,  SSa 
(fi)  Sedgwick  oDDanuges.     [Chap.  L  p.  86;  «d.  1858.] 
(a)  Lord  CamplMll's  Chancellors,  voL  v.,  249. 
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preoiM  paiot  the  defenduit's  aiMptioae  were  addresKd.  "The  diarge  of 
the  judge,"  they  taj,  "  vas  incorreot  in  stating;  that  the  plaintiff  vas  enti- 
tled to  exemplary  damagee,  on  account  of  the  injurious  tendency  of  said 
publication  to  the  oouatry.  In  a  private  action  Ike  parly  ran  recover  only 
for  the  private  wrong :  he  hatnoeoneem  at  to  thepiMie  offente  ;/or  wkich 
the  d^endaai  mutt  abnu  by  an  mdiclment"  This,  it  will  be  noticed,  is  pre- 
cisely the  dootrine  of  Mr,  Uetcalf  and  Professor  Oreenleafl  Now,  what  did 
the  court  say  f  Kent,  C.  J^  re-affirmed  the  dootrine  of  his  charge,  and 
Spencer,  J^  said,  "In  vindictive  actons,  such  as  for  libels,  defomatioa,  as- 
sault and  battery,  false  imprisonment,  and  a  variety  of  othem,  it  is  atwayi  . 
in  charge  to  the  jury  that  they  are  to  injliet  dasnagetfor  example  tahe,  and 
by  way  o/punithing  the  defendant."  How  is  it  possible  to  call  this  lan- 
guage, as  Mr,  Oreen  leaf  does,  "extra-judicial!"  How  can  it  be  termed  "a 
remark  gratuitously  made  in  delivering  jadgment  on  other  questioDH  I"  la 
view  of  this  esse  can  it  be  safely  said  that  "  no  jury  has  ever  been  told  to 
give  damages  to  punish  the  defendant!" 

3o,  agun,  in  the  same  State  in  a  very  recent  ease.  Cook  tr.  Ellis  (8 
ffill,  465),  of  which  Ur.  Oreenle&f  takes  no  notice,  where  the  defendant, 
having  been  punished  oriminally  for  asaault  and  battery,  it  was  insisted  in 
an  action  brought  for  the  tame  offense,  that  the  fact  of  the  conviction  and 
punishment  should  be  received  inevidence  to  mitigate  damages.  The  dis- 
cussion, it  will  be  perceived,  turns  on  the  very  same  principle ;  and  what 
said  the  Supreme  Gonrtin  excluding  the  evidence!  "We  concede  that 
■mart-money,  allowed  by  a  jury,  and  finaa  imposed  at  the  suits  of  the  people, 
depend  on  the  same  principle.  Both  are  penal,  and  intended  to  deter 
others  from  the  commiMd<Mi  of  the  like  crime.  The  former,  however,  be- 
come incidentally  compensatory  for  damages,  and  at  the  same  time  antieer 
the  purpoM  of  punishment.'"  Of  this  deciuon  the  learned  author  of  tb« 
article  in  the  Law  Reporter  takes  no  notice ;  and  it  certainly  could  not  be 
very  well  called  "a  remark  gratuitously  made  in  delivering  judgment  on 
other  quesUons." 

How  IS  it  in  Fen  nay  I  van  ia  I  In  an  action  of  trespass, .  Bride  v. 
U'Laughlin  (6  If  atte'i2.,8?S),for  selling  under  an  execution  under  circum- 
stances of  peculiar  injustice  and  oppression,  Oner,  President,  who  is  now  on 
the  bench  of  the  Supreme  Court  of  the  United  Stales,  said,  "If  the  jury 
believe  that  the  defendant*  acted  in  a  deceitfnl,  hard,  cruel,  or  oppresuve 
manner,  they  may  give  not  only  compensatory,  but  exemplary  and  vin- 
dictive damages."  In  error,  this  was  denied  to  be  law,  and  the  counsel 
for  the  plaintiff  in  error  cited  3  Am.  Jnr.,  287  (the  original  article  of  Mr. 
Metcalf),  in  support  of  the  doctrine  now  insisted  on.  But  the  court  aud, 
**  Whatever  be  the  specnladve  notioDS  of  fendAil  writers,  the  authori- 
ties teach  that  damages  may  be  f^ven  in  peculiar  cases  not  only  to  compen- 
tote  hut  to  punith.  There  are  offenses  against  morals  to  which  the  law  haa 
annexed  no  penalty  as  public  wrongs,  and  which  would  pass  without  repre- 
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henaioti,  did  not  the  pravid«iic«  of  tlie  oonrtB  permit  the  pripaU  reinady 
to  heeonu  an  autrumtnt  ofpMie  eorrectitm"  Ii  thii,  too,  ">  remazk 
gntnitooalj  made  ia  delireihig  jodgment  on  other  qnestionB"  f  Bow 
atanda  the  Uw  ia  the  FennajlvauiB  circnit  f  In  Conard  v.  Pacific  Ids.  Co>. 
(6  Peter;  272),  Hr,  Jugdoe  Baldwin  aaid,  "  When  a  treapara  i*  oc^unitted 
in  a  wanton,  rud«,  and  aggracated  manner,  indioatiDg  malice  or  a  desiiv 
to  injare,  a  jury  ought  to  be  liberal  in  tompentatiny  the  party  injared  in 
all  he  has  lost  in  property,  in  AxpenMi  for  the  restontion  of  his  righto,  ia 
feeling,  in  reputation  ;  and  even  this  may  be  exceeded  by  ttttmg  a  pttAUe 
example,  to  prevent  a  repetition  of  the  act."  How  dearlj  ia  the  diacinc- 
tum  here  taken,  fmd  the  rule  for  which  we  coatecd  innsted  on  I 

In  New  Hampahire  tba  whole  aubject  ha*  been  repeatedly  considared. 
In  trespaaa  de  bonit  atportalii  for  a  eleigh  and  hone,  the  defendant  denied 
that  he  Lad  committed  any  tort,  and  reated  hia  argament  apon  his  inno- 
cence of  intention,  and  upon  the  existence  of  a  bailment  at  the  time  he 
removed  the  property.  Woodbniy,  J.,  said,  "  In  respect  to  the  intentJon, 
that  is  not,  in  casea  of  this  sort,  a  subject  of  inquiry,  except  topreveni  vin- 
dictive damaffet.  In  crimes,  the  intention  is  the  essence  of  the  charge ; 
but  in  civil  actions,  the  injury  caused  to  the  piBiDtiff  is  the  easence  of  the 
charge,  and  whether  committed  through  ignorance  or  malice,  it  is  neither 
more  nor  less  an  injury  caused  to  the  pluntiff  by  the  defendant.  The 
intent  of  the  party  may  affect  the  damages  ;  and  as  the  defendant  appears 
not  to  have  been  actuated  by  any  bad  motive,  nor  to  have  sold  or  converted 
the  sleigh  to  his  own  use,  he  should  pay  only  the  actual  itgnry  caused  by 
the  removal  ot  the  eldgh."  Sinclair  v.  Tarbox  (2  Jf.  B.  R^  135).  This 
recogniiea  the  predse  doctrine,  that  in  dvil  cases,  proper  for  vindictive 
damages,  the  amount  of  recoveiy  varies  with  the  intent  of  the  defendant, 
and  does  not  depend  on  the  mere  qneetion  of  injury  snstained.  In  an 
action  for  criminal  conversation  with  the  pluntiflTs  wiEs,  the  judge  told  the 
jaiy,  "  that  in  estimating  the  damages  they  shonld  look,  not  only  to  the 
ohBrftct«r  and  conduct  of  the  plaintiET  and  his  wife,  to  see  what  such  a  hus- 
band onght  to  recover  for  criminal  eonvanation  with  such  a  wife,  but  to 
the  conduct  of  the  defendant,  in  order  to  determine  what  a  person  who 
had  conducted  as  he  had  ought  to  pay," — thus  disregarding  niterly  and 
distinctly  the  notion,  "  that  the  defendant  should  not  pay  mote  than  the 
plaintiff  ought  to  reoMve."  To  this  charge  the  defendant  excepted  on  the 
ground  "  that  it  directed  the  jury  that  tii%  damages  might  be  imposed  by 
the  jury  as  a  punishment,"  insisting  that  "however  reasonable  it  may  be 
that  the  defendant  should  be  ptmiehed  for  his  misoonduct  when  proMenttd 
by  the  Stale,  the  plaintiff  had  no  claim  to  profit  by  hia  d^nidadon ."  But 
of  thia  opinion  was  not  the  court,  saying,  "After  an  attentive  ex aminatiou 
of  the  sabject,  we  see  nothing  in  the  instruotiona  given  to  the  jury  in  rela- 
tion to  damages,  which  we  tiiiok  ought  to  have  been  otherwise."  Sanborn 
V.  Neelson  (4  N.  H.  B^  601).    Ia  this  "^ai«  dictum,"  "  ^rtra-judidal," 
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oris  it  a  "remark  gratuitoiuly  made  in  deliTering  jadgment  in  other 
caaes"? 

In  a  case  in  the  same  SUta,  to  iKovw  damages  for  the  loss  of  a  horse, 
utBing  from  defects  in  a  bridge  which  the  defendants  were  boand  to  repfur, 
the  court  inetracted  the  jury,  that  for  ordinary  neglect  the  pWntiff  could 
not  recorer  exemplary  damages;  but  that  such  damages  might  be  allowed 
in  the  di«creUon  of  the  jury,  in  case  they  believed  there  had  been  grou 
negligence  on  the  part  of  the  defendants.  In  the  report  of  the  motion  for 
■  new  trial,  the  arguments  of  counsel  are  not  given  ;  but  the  court  cited 
Woert  v.  JeukinB  (14  /.  £V8C2),  Tilloteon  v.  Cheetham  (3  J.  B^  61), 
Hnckle  t>.  Uoney  (2  WiU^205;  8  ITib.,  10),  concurred  with  the  deci- 
eionfl  in  those  oases,  and  said  "  The  principle  is  thus  established,  that  in 
actions  for  tort  to  the  person  and  to  personal  property  the  jury  may  give 
libtral  or  exemplary  damaga  m  thtir  duerttion, — damages  beyond  tht 
aelwtl  injury  luttaiiied — for  the  sake  of  the  example ;  and  the  only  remun- 
ing  inquiry  ie,  whetJier  this  case  was  proper  for  the  exercise  of  that  discre- 
tioiL"  Whipple  v.  Walpole  (10  N.  S.  S^  130).  Is  this,  too,  a  remark 
gratnitously  made  I 

In  Connecticut,  it  is  certainty  true,  that  in  saying  that  "no  prindple 
is  better  established,  and  in  pracUce  mote  nnivertal,  than  that  vindictire 
damages,  or  smart  money,  may  be  awarded  by  the  verdict  of  juries,"  aa 
the  Sopreme  Coqrt  did  in  the  cases  of  Linsley  v.  Bushnell  (16  Conn.,  225), 
Hnntly  v.  Brown  (16  Conn.,  26?),  (Ms  language  was  not  absolutely  neces- 
sary for  the  case  before  them  ;  but  it  is  equally  true,  that  before  pronounc- 
ing this  language,  they  had,  as  will  appear  by  the  report,  examined  the 
cases  on  which  the  doctrine  of  viudictive  dam^es  rests,  and  that  they 
adopted  the  principle  of  those  decisions.  We  suppose  that  if  the  inquiry 
were  pursued,  similar  adjudications  might  be  found  in  almost  every  State  of 
the  Union,  Tbus  in  Ulinois,  in  an  action  to  recover  damages  for  seduction 
of  a  daughter,  it  was  insisted  that  the  fiitber  conid  only  recover  the  dama- 
ges sustuned  by  loss  of  service  and  expenses;  but  it  was  held  that  the 
jury  might  award  him  compoDsation  for  the  dishonor  and  disgrace  cast 
upon  him  and  his  &mily,  and  for  the  being  deprived  of  the  society  and 
comfort  of  his  daughter ;  the  court  saying,  "  Id  vindictive  actions,  and  this 
is  now  regarded  as  one,  the  jury  are  always  permitted  to  give  damages  for 
the  double  purpose  of  Kiting  an  xeample  and  of  punishing  iKt  mrong-doer" 
Grabe  v.  Margrave  (a  Scatnmon,  8?3).  So  again,  in  the  same  State,  in  an 
action  of  trover  brought  for  a  boise,  it  appeared  that  the  defendant,  being 
bailee  of  the  animal  to  be  agisted  and  fed,  used  the  horse  for  his  own 
purposes  without  leave.  The  hoise  died  a  few  hours  after  the  unauthorized 
nse,  batnot  in  consequence  of  the  uung.  It  was  held  by  die  Supreme 
Cotirt,  in  error,  that  there  being  no  proof  of  actual  damage,  they  would 
not  set  aude  a  verdict  which  had  been  rendered  for  &.a  defendant    AppU- 
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osHon  being  made  for  a  uw  trial,  they  nfiued  it,  utfing  "tliat  as  the 
TBlue  of  the  boTse  was  not  aonglit  hj  the  proo(  the  onl;  damages  tlut 
could  be  recorered  would  be  in  tbe  nature  of  Bmart-money  for  the  wrongful 
use,  which  must  bt  in  their  nature  *i»dielive,  om  ihert  Imw)  proof  of  tpecial 
damagti  or  injury.  And  it  is  a  rale  that  eoorts  will  Dot  grant  new  trial* 
where  yindictire  damages  only  are  sought  to  be  recovered,  or  mertiy 
nominal  dama^^"  Johnson  v.  Weedman  (4  SeanuMon,  496}.  Now,  it  ia 
perfectly  trae,  that  in  this  as  in  some  of  the  other  caaea,  the  present  qaes- 
tion  was  not  necessary  to  be  deddad ;  but  at  the  same  time  it  is  equally 
dear  that  the  court  had  considered  it,  and  had  made  up  its  mind  on  it.* 

We  confess  ourselres  utterly  at  a  loss  how,  in  the  face  of  these  deasjona, 
the  very  learned  and  acute  author  of  the  work  on  Eridenoe  can  say  that  tha 
mle  of  Tindictive  damagee,  for  the  purpose  of  pnalshmept,  is  not  supported 
by  any  express  deciNon.  We  suppose,  on  the  contrary,  that  in  the  fbar 
States  of  New  York,  New  Hampshire,  Connecticut,  and  Pennsylvania,  the 
pmnt  is  BO  conclusively  settled  as  not  to  admit  of  argument.  We  venture 
to  assert,  in  New  York  at  least,  that  this  is  strictly  so.  Independent  of 
these  decisions,  tlie  whole  current  of  authority,  and  (he  very  nomeDclatnra 
of  the  law,  require  the  doctrine  for  which  we  coateud.  What  do  tha 
Supreme  Court  of  the  United  States  mean  in  the  ca-^e  of  Tracy  ».  Swartwont 
(10  Peleri,  81),  by  laying  stress  on  the  difference  between  compeosaUny 
and  exemplary  damages  t  Sarely  words  mean  something.  Oompeiuatory 
damagea  must  be  for  oompensation.  Exemplary  damages  are  something 
different  What  are  they  I  The  new  doctrine  requires  a  radical  change  ia 
the  terminology  of  the  law.  The  learned  author  of  the  work  on  Evidence 
denies  assent  to  any  but  decisions  expressly  on  the  point,  and  treats  all 
Other  as  extra-judicial,  ffratit  dicta,  or  as  "  gratuitous  remarks  made  in 
delivering  judgment  on  other  questions."  It  is  admitted,  in  the  article  in 
this  journal,  above  cited,  that  the  doctrine  of  vindictive  damages  has  been 
recogniied  by  several  eminent  judges ;  but  their  opinione  are  called, "  graltu- 
tons,  extra-judicial,"  "  passing  allunons,"  dec  We  beg  leave  to  ask  whether 
the  contrary  doctrine  can  find  even  a  "  gratuitous,  extra-judicia),  or  pasung 
remark,"  from  the  bench  in  its  {avor.  We  know  it  is  constantly  said,  in 
general,  that  damages  are  intended  for  compensation  ;  very  loose  language, 
at  the  beet,  for  no  verdict  ever  compensated  for  the  entire  iujury ;  but  has 
it  ever  been  decided  or  suggested,  by  any  judge  of  any  court,  that  a  jury 
cannot,  in  actions  tx  delicto,  give  damages  by  way  of  punisbmeut  beyond 
the  line  of  compensation  I 

As  to  the  principle  of  the  matter,  the  learned  author  of  the  work  on 
Evidence,  and  the  editor  of  the  Law  Reporter,  seem  both  to  be  of  opinioa 
that  there  is  and  can  be  a  clear,  complete  line  of  division  drawn  between 

■  S«e  also,  HcNamara  «.  King,  2  Oiteun  (7HL),  481 
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the  public  and  priTftto  iDteract;  indiotments  being  providod  for  the  bodj 
Bocial,  and  saita  for  the  individital.  To  our  minda  thia  diriaion  leema 
cntirsly  fanciful  and  imaginary.  How  ia  it  poasible  ao  to  divide  the  Gom- 
nuni^  and  the  indiridnalt  Id  organizing  cii  il  courtaof  jaitice,  bow  much 
doea  the  legislator  take  into  regard  the  bet,  that  woial  order  depends  on 
CODtrorersiea  being  adjusted  by  the  public  authorities !  lu  qui  tarn  actiooe, 
bow  clearly  are  the  public  and  private  interesta  blended ;  in  all  caaea  of 
miademeancTi,  how  manifeetly  ia  the  party  offending  subjected  to  a  double 
pecuniary  pnniihment,  flrat  by  verdiot,  and  next  by  fine  I  What  difference  does 
it  make,  whether  the  verdict  waa  for  oompeoaatory  or  viodictiTe  damages  t 
If  the  verdict  ia  for  oompenration,  and  the  por^  injured  ia  completely  com*  - 
pensated,  what  remains  of  public  offenset  We  apprehend  that  the  suit,  in 
eases  which  are  alao  puniabable  by  indictment,  is  a  mere  cuDinlative  remedy, 
Burely  tliere  ia  nothing  contrary  to  prindple  in  this  view  (^  the  caae.  Bat 
there  is  a  very  numerous  da-s  of  caaea  of  reckleea  negligence  and  groes 
^ud,  not  amonnting  to  criminal  offenses,  and  in  which,  if  the  plaintiff  is  to 
be  limited  to  compenaation,  no  punithment,  as  auch,  can  ever  be  inflicted. 
Is  this  desirable  for  the  purposes  of  social  order!  Doea  the  cold  doctrine  of 
compensation,  in  casas  of  this  description,  satisfy  the  heart  of  juriaprudencef 
The  most  serious  difficully,  however,  occurs  in  the  practical  application 
of  Mr.  Greenleaf's  mle.  How  is  the  party  to  arrive  at  the  measure  of  com- 
pensation f  How  is  the  jury  to  get  at  remuneration  for  losa  of  honor,  loea 
of  credit,  wounded  feelings,  injured  sensibilities  !  If  it  it  difficult  to  miniater 
to  a  mind  diseased,  who  is  to  compensate  a  mind  exasperated  t  What  ia 
the  rule  t  What  is  the  standard  I  Would  not  a  jury,  solemnly  charged 
in  an  action  of  trespass  that  they  must  limit  the  damages  to  compentation,— 
that  t^ey  must  give  not  a  cent  more,  not  a  farthing  less, — that  it  must  be 
the  pound  of  floiih,  and  not  a  drop  of  blood, — would  they  not  be  utterly  loet 
in  a  metapbyncal  maze  t  How  are  feelings,  character,  social  position,  to  be 
estimated  in  dollan  and  cants  t  The  old  puule — "  if  a  pair  of  andirons  cost 
a  dollar,  how  much  would  a  load  of  wood  come  tof "  is  a  practical  and 
intelligible  propoMtion,  compared  to  measuring  mental  injury  by  the  stand-^^^V 
ard  of  strict  pecuniary  compensation.  Again,  suppose  the  doctrine  estab- 
lished that  the  jury  are  to  confine  themselves  to  compensation,  how  is  it  to 
be  tn/oreed  t  Necessarily  by  the  court.  But  this  certainly  cannot  be  done ; 
on  the  contrary,  the  authoriiiea  are  clear,  and  the  learned  author  of  the 
work  on  £vidcnce,  ia  the  article  in  this  journal  already  cited,  admits,  that  the 
court  have  no  power  over  the  subject  unless  the  damages  are  so  groes  as  to 
raise  a  suspicion  of  partiality  or  passion.  So,  says  Mr.  Justice  Story,  r^utinff 
to  set  aside  a  verdict  in  an  action  of  thia  class,  "  Hie  damages  are  oertuoly 
higher  than  what,  had  I  been  on  the  jury,  I  ahould  have  been  disposed  to 
give ;   I  should  now  be  better  satisfied  if  the  amount  had  been  less." 
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Thnnton  v.  Martin  (5  Maion,  497).  See  also,  Dnberley  v.  GnnniDg  (4  7*. 
11^  651),  and  s  nvanber  of  similar  cawa.* 

So  that  in  adopting  tli«  rale  of  Mr.  Oreenlea^  we  come  to  these  prac- 
tical concloaioiu :  ^rtt,  the  jury  are  told  that  the;  are  to  give  oompensar- 
tiou,  aod  nothing  further;  iteondly,  they  are  left  withoat  any  aUndard 
whatever  to  meaiore  the  compensation ;  and  thirdly,  even  if  they  go  beyond 
the  tine  of  oompeosation,  the  ooart  has  no  aothority  to  interfere.  The  mle 
ie  vithoat  piactical  applicability  and  without  any  tnodiog  efficacy.  We 
oonfeae  that,  rather  than  rush  into  such  contradictions,  we  prefer  to  take 
the  law  as  wa  believe  that  ws  find  it  adjudged  in  England  and  iu  foar  of 
the  most  respectable  Stales  in  the  Union.  As  to  "scraping  off  baraadea," 
foy  which  poetical  figure  we  are  invited,  by  a  teamed  critic  in  this  journal, 
to  diartgard  the  positive  language  of  the.  law,  we  snppose  it  would  hardly 
add  to  the  value  of  an  elementary  Treatise,  if,  overleaping  the  ezprees 
detnsions  of  oourta,  it  were  to  adopt  a  new  rale,  unsupported  by  any 
adjudged  case,  and  environed  by  so  many  difficnlties. 

As  to  damages  being  eomprntation,  the  sooner  the  idea  is  got  out  of 
the  head  of  a  practical  lawyer  the  better ;  dama^  are,  in  no  just  sense, 
compensation.  In  the  most  ordinary  case  of  a  suit  on  a  note  of  hand, 
the  damage*  do  not  amount  to  compensation.  Who  pays  the  connset- 
fbest  Who  pays  for  the  time  of  the  plaintiff!  Who  pays  for  his  annoy- 
ance and  vexation  f  The  moat  succeesfiil  lawsuit  is  too  (rften  a  Banuecida 
feast  T.  e. 


*  Coffin  «.  Coffin,  4  JTiim,,  I ;  CoUmso  v.  Sonthwlck,  9  /.  J!.,  46 ;  C<m.  Dig., 

Dsmagei,  E.,  7. 
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AaMpbuee  of  goodi  from  earrt«r  goes  b  mltlgitiim, 
AoocptoT  of  billt,  not  Uabl«  for  re-exehange, 
Aooammodation  p«p«r,  pttrUei  to,  their  righta  to  noo*«r, 
"  II  -  "  ■•  to  atmla. 

Accord  tai  MdibcHoD  bj  parol,  when  bar  to  dwnagM,  . 
Aation  on  the  caM.    (S«e  Case), 

A«tn»l  loa,  matt  b«  nutaintd  to  oreata  a  oUim  tor  daniagea, 
"  "  to  the  meunre  of  dam&gM  in  aetiooi  on  contraot, 
■■  "  mut  eziat  ai  betireen  priodpal  and  agent, 
Aetiu  Itfftu  MDiint  tH  damnotuM, 
A4pioddamiuim,-wrH  of, 
AdrowwHi,  danugei  ai  to,  . 
^rmcLNsn  I«qm, 

Affirmance  and  reouion  ofeontracti,  . 
Agent  and  ptindpal    (3ee  Principal), 
Aggravation,  erldence  in.     (See  Gvidenee), 
Agreeroenta,  eontinning, 

"  for  traiufer  of  etoek, 

'  to  pay  In  ipeclfie  artielei, 

"  not  to  praeOee, 

AmcD,  Lava  of;         . 
AUegatioD  of  ipeeial  damage*, 
AltematiTe  obligationa  or  agroementt, 
Amioable  aotioDC,  vindietiTe  damages  not  to  be  give 
AmerdamcDt^  pro  falto  tUanort, 
Anglo-SaxoniV  ^^  meaeure  of  damagee, 
Annoal  reata,  when  allowed  In  acconnti^ 
Apportionment  of  ren^ 
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Apprentice,  duuagM  for  sntlcliig, 

Arbitrsry  TtlnKtioD  of  dunagei  to  be  avoided,  if  poadU^ 

"        UHHtneiit  of  dkouigee  kccording  to  modem  airil  ]m,v, 
"        dlioretioD  of  the  jury  In  the  oirlj  oMMm, 

Arbilntor'i  eitiiiiate  in  esse  of  eontiMta,  ill  tiding  effect. 

Arbitrator,  no  power  tc  tvard  beyond  verdict,  vhere  teken  by  w 
"  not  10,  lioirever.  In  debt, 

Abooi^  dted, 

Aireet  of  judgment, 

Ananlt  on  cUld  «r  eerrut, 

A«uah  And  bfttteiy, 

Aaaanlt  and  battery,  mitigation  in,     , 

Angneei  of  bankrnpto,  damage*  in  tnlta  by, 
AMignment  of  jndgmenfa,  danugee  upon,  . 

"  of  breaches 

Aaiompclt^  action  ot,  ita  recent  origin, 

"  may  be  brougiit  aometimes  -where  trover  will  U«, 

Attachments  wrongfblly  iBBoed,  damage*  upon. 
Attorney,  action  agaimt,  for  negligence. 
Average,  ganeraL     (See  Inmranae),  .  , 

Averment  of  ipecial  damage. 


IT,  261,  SOT 

as 

SS,  SOO,  G9S 


Barter  eontiHta, 

MU 

BiUiofewshangcdanuigaeon,   . 

Ml 

BilU  of  lading,  role  of  damaget  aa  to. 

lU 

So-aJU>  potHMor,  hU  eqnitiei. 

iia,  136 

Bond  {debt  on),    .... 

.     SgS,ria<7.4U 

"     n«ezMt,             .                .                .                . 

490 

■■     to  redgn  living. 

4» 

Bond*  givm  by  aheriff,  4a,  «dta  on. 

SM 

Broktn.     (SeePrindpalandAgentX 

US 

Caigo,  mle  of  damages  oQ  non-deUveiy  o^ 
Carrier,  oommon.    (See  Common  Carrier), 
Gate  and  treepan,  distinction  between, 
Cm«v  damages  in  action  on  the,  . 

"      aetion  on  the,  against  dieriffii,    . 

"  "  burden  of  proof,  on  whton  does  It  reel, 

Caae  or  tre«p«aefor  injoriea  to  peitonal  proper^, 

"  "  "        totbeperson,  , 

Case,  action  on  the,  for  lednetion, 

•■        *'  "     for  &Lm  imprisonment, 


>y  Google 


CstUe  used  u  measore  of  valae, 

"      dlMAMd,  dunoges  for  entry  of, 
Ch&rtUble  Temnnenitioo,  no  aUowBDce  for  in  utioni  of  lo> 
Charter  parUea,  damages  on,       , 
Obowi  In  aution,  wben  sued  for  In  trorer, 
Code  of  Loauiana,  Ita  provimoni  In  regard  to  damagea, 
Code  ITapoleon,  m  to  damages. 

Code  of  Kew  Tork,  Its  proriuoni  in  regard  to  damages, 
CoBeiitan  of  Custom^  Boits  agalntt,    . 
CollUoD,  damage*  m  OHM*  of,     . 

Commeneement  of  mlt,  wheQier  damsgei  allowed  afber, . 
"  "      !n  treapMB, 


IfuanriL  Fuii. 


.  89,  «1 
8ST,  note,  87S 


104 


o  be  ut  Dp, 


"  "      how  defense  arising  after,  tc 

Common  Carrien,  rale  of  damagea  m  to,  .  .  ,  .        S6S 

"  when  damages  arisng  from  their  nt^Ugenee  can  be  reeonped,  4G1 

"  the  rule  of  damagea  tg^nst  them  l»  determined  by  the  ralae 

rf  good*  at  plaee  of  deilioatlon,  gU 

"  how  Tslae  arriTod  at,    .  .  .  8M 

"  agreement  to  farnlah  freight  to,  .  .  .       UI 

Common  law,  prortdee  a  remedy  for  every  inquiry,  .  S9 

"         bow  differs  from  eqnity  as  to  damagea,  .10 

Compeiuatioii  li  the  principle  of  the  Anglo-American   jariipmdonee  aa  to 


"  analyiii  of,  .  .SB 

"  legal  aooeptatioD  of,  ...  .  S7 

"  incorrectly  appUed,     .  .89 

"  amonnt  of  is  a  qnertion  of  law,  80,  80S,  >04 

"  prindple  of,  adhered  to  even  in  tort,  where  no  aggravatloB,  41SS,  454 

"  only  to  be  made  for  aetnal  lose,  Bl,  SOO,  910,  SSO 

"  where  piiTato  property  is  taken  for  public  ura,  S6S,  at  ttq, 

Componnd  intereet,      ..... 

Compromise  of  public  offenses,  illegal  nnleta  an  action  will  lie, 

Compnrgaton,  trial  by,  .... 

Concurring  negligence  of  both  parties. 


94,  148, 4U 
4SS 


of  goods,  remedy  for  in  trover. 


488 


mie  of  the  e< 


Conseqneoc«s  of  illegal  act,  when  damages  glv«a  for,      . 
Consequential  damages, 

a  cited  as  to,        . 

« the  Freneh  Code, 
"  Tonllier,    . 

"  Lord  Eaime,    . 

general  'ftrineiples  m  to, 
must  be  averred  in  the  deolaration, 
aa  to  profit*  lost,  . 

a«  to  priadpid  and  surety,  , 


Digitized  .yCOOgle 


CooMquentiftl  danuge^  u  to  mIm, 


ItAamwth  fAxta. 


"  •■in  ouea  of  tort  witbont  •ggrkvalion, 

"  "in  ooM*  of  tort  with  a^raratloD, 

"  "  "for  wdaotion, 

"  "  "       DMlicioiu  [wwuiiUon,    , 

"  in  tTMpMt  to  penoo, 

"  "  •cUoBi  on  atitntfl^ 

"  "  where  pluntiff  in  &n1t. 

"  "  H  to  couniei  fe«a, 

"  "         M  to  4et*  after  ntit  btaught, 

"  "  •!  to  granteea  of  fnndiiw, 

"  "  on  wSTTUitleg  of  ohatt«li,     . 

"  "  >■  between  principal  and  luretj, 

Cokudention  moncf ,  fixes  th«  damagee  in  oate  of  aviation,     . 
"  "        Matemeot  o^  wb«D  eonslniive, 

'*  in  eaa«B  of  bUls  or  notaa, 

Conipireey,  writ  of,  and  action  on  the  ca«e  for, 

Gontenpt  of  ooni%  dam»g«*  awarded  for,  . 

Continuing  aj 


ContraetB  genarally,  rule  of  damages  as  t«,       . 

"  maUre  of  the  defendant  not  Inquired  into, 

•■  when  donaideratlon  to  be  paid  in  land  or  aerTicea, 

"  fumiihea  the  meaaure  of  danuget, 

"  when  entire,  damage*  for  part  perfonnance  of, 

"  part  perfurmance  of,   . 

"  Implied,  .... 

"  for  ftH'bearance,  damages  on,      . 

"  made  in  one  eountj  to  be  performed  in  another, 

"  reeoision  of,  .... 

"        fur  the  purchase  of  lands,  damages  as  to,  . 
"        how  far  fraud  afTeeta  the  damage^    . 
"        aa  against  vendor,       .... 
"        as  against  vendee,  is  the  price  agreed,  or  the  aetual  lost 
"        to  pa;  for  land  in  labor,     . 
Contraotora  on  pabli«  worln,  their  damages, 
ContribntioD  between  co-treqMSSers,  not  allowed, 
Converuon,  time  o^  in  Masaachusetta  Axes  rale  of  damages  In  ti 
Costs,  vben  recorerable  bj  parlies  ton^otisUe  paper,  . 
"      when  recoverable  in  eases  of  warranty, 
"      llabilitj  of  principal  to  surety  for, 
"  "  agent  to  prindpal  for,  , 

Co-sureties,  rale  as  to  damage*  b^ween. 
Counsel  fees,  in  patent  cases  allowed  as  damages,     . 
"         "    when  allowed  as  damages, 


1S4,  tl  tff. 
ISS 
nilaTlM,«f  M}. 
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[uuee  of  contract, 
i>  of  tort,  donbtfo), 
"         "    in  cases  of  treapua, 

"         "    In  admintltj,  ..... 
Connts,  efTeet  of,  joioder  of  good  and  bad,  *. 

Courts  of  the  United  3Ut«s,  damages  widi  reference  to  their  jniia^ct 
Coort,  power  o(  over  qn««tion  of  duniges, 
Coreikants,  real,  damages  as  to,  . 

"  to  indemnify,  .... 

"  against  incumbrances,       .... 

"  forqnlet  eiyojmentinile  as  to,  .  .      - 

OfB«^,  ..... 

'>  ifile«s««,  .... 

"  of  warranty,     ..... 

"  where  tiUe  &ile  in  part, 

"  to  make  parUUon,  .... 

"  damages  in  aeUons  of,       . 

"  not  to  marry,  .... 

CrimiDal  cAses,  eompromise  ol,  .  .  ,  , 

"        oonreTsation,  damages  In  action  for,  .  .  ' 

"  "  new  trials  have  never  been  awarded  in,  for  a 

iveneas  of  damages, 
Culpa,  different  duress  o(  . 
•■      lolo,  .  .  m. 


Hasoiiial  Pass. 


ISfi,  IH  3SS 
ISO,  tl  itq. 


34,81,  118 

S4,81,  IIS 

.   M,81 


D. 

Dam^^  dirivatlon  o(  according  to  the  digest  Grotlos  and  Coke, 

'  defined  by  Blaekitone,      .... 

"  original  vagueness  of  the  English  Law  as  to  the  meaaore  i 

"  measare  of,  distinction  between  this  and  canae  of  action, 

"  under  the  Anglo  Saxons, 
'  "         Hindoo  law, 

"  "         Jewish  law, 


Bomi 


"         modem  civil  law, 
■     "         EngUah  law,        .  . 

measure  ot,  is  matter  of  law,    . 
vindictive  or  exemplary,  . 
nominal    (See  Nominal  Damages,) 
remote.    (See  Ckinseqaential  Damagea,) 
oonseqnentiaL    (See  Coneeqaential  Damage^) 
as  to  loai  of  proflte.    (3ee  ProfiU,)  . 
prospective.     (See  Prospective  Damages,) 
in  real  acUoas,  . 
in  ejecbnent, 
in  tretpiM  for  meane  profita 
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DtiniigM  Id  dower, 

"  tre^MBi  to  landi, 

"         oaie  by  revenloner, 
**         «ue  of  uniMDCc^ 

"         npon  real  eoTenaiit^ 
of  wu 


lUaeaatiM. 


"  on  the  coveiuuit  for  qairt  enjoymont, 

ofBdata,. 

"  u  to  oovenuits  agauut  lucnmbniUMia, 

"  OB  Mice  of  land, 

"  "to  tntik.t  pArtition, 

"  tu«uar«  of,  u  to  oontrscta  genersllf , 

"  whether  motive  of  defeodaot  iiiqiiir«d  into, 

"  when  eontract  departed  from,  . 

"  on  billi  and  aotoa, 

"  on  polidee  of  uunrance, 

"  on  mIm  of  cbnttelf, 

"  on  wairantiee  in  sales  of  ehattal^ 

"  when  eontnct  rcacinded,  , 

"  as  between  principal  and  niretf , 
agent, 

"  at  ag^nit  common  corrien,      .# 

»  onbUbofkdin^ 

"  &■  to  contract!  of  forbenranee,  . 

"  ag  to  mlBappropriaiion  of  pledgei^ 

"  as  to  calls  for  stock,  . 

"  refbtala  to  permit  transfer  of  «toek, 

"  breach  of  promise  of  marriage, 

"  as  to  interest 

"  as  topenaltlea, 

"  Mto  alignment  of  breachet^ 

"  as  to  liqaid^d  damage^ 

'*  as  to  recoupment 

"  in  aeUong  of  tort    (Exemplary  Damagee,) 

''  in  CMee  cf  collisiaia,        . 

"  "         replevin,  .  •  . 

"  in  action)!  sgainat  dieilfl^ 

"  in  aetioiu  on  the  case,  and  of  trespass, 

"  nnder  statnt«s,  . 

"  with  reference  to  pleading  and  practice, 

"  with  regard  to  evidence, 
"  "        "        the  power  of  the  eonrt. 

Damage  dear, 

"  ipecial,  if  it  can  be  recovered  in  trover, 

"  special,  when  to  be  allc^ied  in  declaration, 

"  feateut,  dlstreee  for  cattle,    . 


>y  Google 


■  «>Mr^«n«,  That, 
Zttmnmua  aUgv*  v^vria,       .... 
I>«Btfa  <if  k  bninan  b«i)i^  ^vaa  no  olalm  for  duugw  at  bw, 

"  "  Mktatei  giring  rednn  m  cue  of, 

I>e1>t.  Mtion  of,  .... 

I^ebt,  InUrMt  oMinot  b«  MMMed  In  duiug«^   . 
I>«&alt,  duiiAgM  After,  wben  MMBsed  by  oonrt, 
DefaiiM,  DWttcr  ot,  Bridng  after  ndt  brongbt,  vben  to  be  ipedally 
I>«i)aarrer,  damage  after,  wben  aoMeaed  by  the  ooort, 

"        to  oouMqaential  damages  bad, 
I>«ituuida  wben  entire  are  IndlvUUe, 
I>epartar*  from  terra*  ot  eontraet,  bow  It  affeeta  the  damage*, 
I>«TiMlon  fr<nn  eontraet,  bow  it  affeets  the  remedy, 
Deviation  on  Toyage,  damages  for,    . 
X>ia«aaed  cattle,  damages  for  entry  o^        . 
IHabeaa,  ill^al  damage*  for, 

**        for  eatUe  damage  feasant, 
I>«tinne,  ..... 

IMreirion  of  water-eonTBSa,  .... 

JhiluM,  In  tbe  Boman  law,   .... 
XXmt,  damage*  far  opentng  vithont  le*T«. 
DoKAT,  dted,       ..... 
Doable  dami^tea  by 
Dower,  rule  of  <~ 
Draomjn  (dted),  eee  UounMoa, 


HiaeixAL  Pasz. 


Sa,  099 

pleaded,        1U9 

St,  6D9 

518 

.     2U,  et  uj. 

SIS,  Sll,  tt  tq. 

.    SIS,  It  uq. 


49,  140 

I,  a,  se,  ST.  SOI 

BBS,  611 


^eetment,  damages  In, 


nominal  damagea  In, 


improvement,  whether  allowed  for  in,         . 
>n  to  reeonp,       .... 
of  remedin  (troTsr,  treapaH,'*s«a]>ip*It),  , 

Un,  compenMtion  when  the  right  1*  exnebed, 
&itlelng  apprantieea  and  Moranta,  damage*  for, 
BnUre  eontneta,  no  damagea  for  part  performance  o( 
EnUre  demands,  not  to  be  rg&i  up, 
Equity  differs  (torn  common  law  a*  to.damage^  how, 
Enron,  damages  on  afflrmanoe  of  writs  of. 
Escape,  aetiou  against  sheriff  Cnr, 
Eitrepettient,  writ  of, 
EiiBkunT,  laws  o^  . 

Erictkin,  damagea  for, 

"       nnder  the  oitU  law,      . 
"      nnder  the  French  cods, 
"       In  England,  . 
"      in  the  United  State*, 


8S,  IDS,  BOS  - 
3IG,  a  uq. 
834,  tt  uq. 
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Bvietion,  ptrUml,  duuagea  ttpon, 

"      need  not  b«  by  loit, 
Ef  idflne«,  «ff«et  of  vhen  reetArei  u  ingrMUent, 

"        in  kggrkTRti<»i  And  mitigBtion, 

"        generally  h  to  (UmageB, 

"        ofpUlntUf, 

"        of  opinloiu, . 

SxehAUfl^  billB  of^  damueB  on,  .  . 

"        pMof, 

EzeeidT«  danugsB,  when  verdiota  sat  indfl  oo  •oeonnt  et. 
Executor;  eontrseli  of  lale,  right  to  ratom  property,  when 
Exemplar;  dMn«ig«a,    .... 

"  "       not  r«oo<remble  Agidntt  repreMBtUiTM, 


broken,        tSS 


Put,  qnestianio^  decided  by  the  Jury,     . 

Fkllure  of  title,  pulial,        .... 

F»1b«  intpritotiinent,  datnftgei  In, 

FalM  FepreaentaUons,  dknuiges  In  OMe  of. 

Feeling,  injnry  to,  danug«e  not  allowed  tot,  when,  . 

Felony,  where  tort  amonnta  to,  , 

Ferry,  damages  for  not  >Ti*<titA<ning  . 

Fire,  damage*  for  letting,   .  .     '         . 

Fire  innirance,  .  .  .  .  . 

Flooding  laud,  damagee  for, 

FlnctoatdanB  in  Tslue  under  continning  agreements, 

Porbeanuce,  damagea  on  oonbacta  for, 

"  Forfdt  and  pay,"  meaning  of  tiie  phrase. 

Forms  of  action  abolished  in  New  Tork,  , 

"  do  not  exist  in  Texas, 

"  their  utility  eiAmined,  .  . 

Foreign  eootracta,  rolee  of  damages  u  to,  . 

ForrKula,  in  the  Eoman  law. 

Fraud  in  performance  of  contraota,  how  it  affeots  damage, 
"  Id  salta  of  ohatteU,  .... 
"  resulting  in  damagea  alwayi  gives  cause  of  action, 
"    whether  it  aggravates  damages  in  action  ex  contractu. 


in 


"    in  sale  of  lands, 
Francbisee,  grantees  of,  not  liable  to  damsgea. 
Fright  not  fomlihed,  damages  for,     . 

"       when  damagee  from  bad  stowage  or  other  negligence 
recouped, 
FriTolone  folt,  no  redreas  fbr,  beyond  damages. 


a(»,S«S 
401,  iDwta 


\sn.m 

SI,  »,  BW  ri  •if- 
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G. 

6«m«  eo«ln,  damagM  in  treopfta  for  taking,     . 
Oood  and  bad  faiUi,  liow  £ir  affect  damagea  generally, 
Oovemment,  agonbi  of,  not  liable  for  conseqnenfial  damagaa, 
Grantees  of  franeluM^  wben  liable  for  damaget, 
Gronndlen  «(dt^  ..... 
Gnaiantieh    (See  Indemnitiea),  .... 


HtMDUL  PUH, 


H. 


HAvna.  on  damage*,  cited,  . 

Habbi  on  Oulpa,  oHed, 

Hindoo  law  a*  to  damagea^ 

Hire  of  ilaves, 

Hon  Dda,  hie  laws, 

Horeee,  damagei  on  breach  of  -varmnty 

"  "        for  ehoeing, 

HuBittin,  cited, 
Bnndred,  damagei  in  actions  againit, 


Implied  eontraeta, 

"       warrant;  on  aalw  of  notee,  . 
ImproTementa,  when  allowed  for  in  ejectment, 

"  when  In  treapaea  for  rneene  profita, 

"  when  allowed  for  In  case  of  eHotiim, 

Inonmbnncee,  oorenant  against, 

"  payment  ot,  aflAr  suit, 

"  ontstanding, 

Indemnitiea     (See  Prinoipal  and  Snrety), . 
Indemnify,  covenant  to,       .  . 

Ingredient,  when  taot  reoeired  aa,  and  not  at  u 
fyfaria  tint  daamo, 

Inaoranoe,  damagei  in  nit*  on  poUde*  o( 
partiallca% 
"         role  of  one  tUrd  new  tin-  old,  . 
"         total  IcM, 
"         general  aTerage, 
"        ag^nat  fij^ 
Intent  tn  treapaaa  only  goee  to  damages,  . 
Intereet  on  billa  and  notea,  . 
"     generally, 
",      where  a  matter  of  right, 
"      allowed  where  naage,      . 
"      not  allowed  on  Dnlic|nldated  demand*, . 
"     allowed  where  expreaa  promite,     . 


SOS,  tt  $tq. 
5,  Sll,  tt  Kq. 
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*t ourut,  . 
eompoand, 

when  in  ducntion  at  tbejnry, 
frbfn  allowed  in  trover, 
in  the  s^oa  of  debt, 


■Camimai.  Pum. 


J. 

Jewiih  1ft w  M  to  duMgta, 

Jdnder  of  good  and  bad  oonnli, 

Adas,  oSoe  of  th«,  under  the  Roman  law, 

Judgment  against  waretj  endenee  ag^iwit  prineipal,  when, 

*'         when  Boniidered  equlralent  to  payment,  and  when  not, 
"         creditor  may  hare  dMiiagee  ^^nit  partj  ioterfering 
"        in  troTer,  effect  o(  . 

Jury,  ita  origin,  ..... 

■■    power  of,  over  the  nl^ect  of  damagrii,    . 
"    called "  Chancellon,"        .  .  .       '         . 

"    diaoreUon  ot  a*  to  intereat, 
"    how  fcr  aabjeot  to  control  of  court,  , 


ith  Ua  Hen,     StO 


S,  U,  >D0.  m 


EuHi,  Lord,  dtad. 


aa  to  «oiiB»qDenti«I  damagei, 


Ladbg,  bOla  oC  ' 

Land,  payment  made  by,  . 

LeaB«s,  damage*  u  to,  . 

"      mle  ai  to  oovenantn  in, 
L«gM  iEthelbirfiti, 

Leasee  and  lub-leesee,  damagea  between,    . 
Lex  Agvilia,         .... 
IJabQity,  whan  standi  in  plaoe  of  actual  damage, 
libel,    ..... 
Uen,  damagea  nnder,  in  boTer,  . 
Life  Luurance,  meaanre  of  damage*  on  policy  o^ 
limitation^  statute  o^  bow  affect*  conseqnentiBl  damage*, 

"  when  to  be  pleaded, 

liquidated  damage*,   , 

'■  aa  tolntereetaudBinry, 

"  general  rdet, 

LUu  attimaiia,  what, 
Loeofae^  impraittMlU,  Ao., 


106,  S£9,3M,  811  •(•«;. 
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lAostic,  li^le  In  dunage*  for  sots  of  tnspMi,. 


o  nnutjice*, 


M. 

U&ltoioiu  proMcatioii, 

UuidHuiu  irith  nfBrenoe  t( 

Ibrine  inaiiTsnce, 

iSartitgtf  breaoh  of  promlM  of,  danugM  for. 

l£»tk«t  piic«  on  day  of  brMch  flxw  meaanre  of  damage^ 

"  hov  arriT«d  a^      . 

HaaaachuBetta,  leglilatioii  a*  to  formi  of  action, 
llBster  and  serrant,  damagei  aa  to, 
Ueasnre  of  damageadefinBd, 

"  "      i»  matter  of  law, 

Herger,  of  tort  in  felooy,    .... 
UxaL»,  cited, 
Mcaoe  profitt,  damagM  for,  in  tr«iq>ais, 

"  allovanoe  fbr  improTementi  In, 

.    "  mode  of  reoovery  Ln  New  York, 

liUls,  damagM  for  injiir;  to,        . 
KUldam,       "  "        . 

MlajoLnderof  eonnta,    .... 
Mitigation  of  damage*  ai  to  oommon  oarrian,  . 
aa  to  breacii  of  pi       ' 

"  In  trover, 

"  InrepleTin, 

"  in  actions  against  iheriA, 

■  "of  ilander  and  libel,  . 

"  of  treqtaM  to  the  per 

VouHMm,  dtad,  . 
ICortgagee  may  hav«  damages  againat  par<y  Interfering  with  hii 
HotiTe,  evil,  of  defendant,  when  it  ean  I>a  eontidered  In  action 
Hotire^  avll,  when  in  aalea  of  ml  tetat^ 


M8,  ses 


itj,  480 

oontnot,  SM,  ti  *tq. 


N. 

Fc  azeat  bonds,  mle  of  damages  on,  . 
ITegleet  of  agent     (See  Prinsipal), 

Kegiigenee  on  both  sidea,  effect  on  plaintiff's  right  of  reecvery , 
New  York  Code  of  Procedure,  its  ptovidona  as  to  damagei^  . 
Kominal  damage^  .... 

•■  br  iUi^  dlstren, 


for  flowing  lands. 
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Homlnil  DaiMigMag^nt  dieriib. 


"  In  tjeotment, 

"  b«tir«en  prindpal  and  tgtat, 

"  m  mlt  tor  Uh  Impritonment, 

"  in  mlts  bronght  by  raTcrdoDen, 

"  in  ftclioni  sgauut  iheriSi, 

"  "        otiUnder, 

"  for  diTaraioD  of  wmter-oouitM, 

"  in  aetloDi  on  p*t«nt«, 

■■  In  kotioM  of  troT«r, 

NotM  (proniiioiT,)  dunagea  do, 
"  "  MklM  of  and  tinplied  warranty  on, 

"  "  payable  in  ipocific  artialet, 

"     «lt«ntreat«d  ■«  money, 
"     implied  wamnty  on  •>!«  oC 
NoUm  of  only  one  party  lui  no  effeet  to  reulnd  igreemenl; 
"      wben  neoeasary  batveen  principal  and  agent, 
**      by  mre^  to  principal  of  «iu^  effect  of,  . 
IToTation,  deftnlUofi  ot, 
NnlaaucM,  damage*  at  tot    • 
"        role  In  New  Yorii, 


ObBgatiou  cr  bond,  form  o( 
Ordeal,  trial  by, 
Opprei^Te  sontraetj 
Owl,  damagea  for  flndii^ 


Palobat^  eited,  . 

Parol  proof,  wlien  admlnible  u  to  eoniideration. 

Fart  performanee  of  contracts,  damagca  In  eaeet  of. 

Partial  eviction,  daioagea  on,       . 
"       fcilure  of  title,  .... 

"       loM.     (Bee  Insarance,) 

Partition,  covenant  to  make, 

I^rtnan,  torta  to,  wbat  redreai  for, 

"  damage*  recoTcnible  by,  in  soita  against  Aerifib, 

Patanta,  damagee  in  enlta  for  Infringement  of,  connwl-feee  allowed  in 

^yment,  when  agreed  to  be  made  in  apectfic  artiele^      , 
"      ^made  by  tranafer  of  land, 

"  after  salt  brooght,  whether  allowed  in  damages, 
"  of  price  in  adTttooe,  bow  fkr  it  affecta  damagea, 
"  "  "  according  to  Scotch  law. 
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HAUnru  Tiaa. 

payment,  what  U^  «a  between  prindpftl  and  «nrety, 

811,  s(  uq. 

bj  note  on  bond,  Ao., 

814.  rt.*,. 

sas 

P«l»ltiei, 

S98 

"        general  mle  m«  to,               .               .                ,               .      > 

Hrtleq.  491 

Pemftlty  of  bond,  damagw  within. 

428 

beyond,      .... 

4se 

Parfornunce,  putUl,  how  it  AffeoU  the  danugea,     . 

aiB  et  uj. 

FarMnal  property,  treepMt  for,         . 

Sidttttj. 

Patiaon  of  right,  does  not  lie  for  dwnage^ 

sso 

Hm  pnit  dBrrein.                 ..... 

.        110 

Plea  to  damage,  bad  imlen,  Ae.,              .              .              . 

ET8 

SOB 

674 

US 

Powihing,  bond  ag^net,               .... 

401 

Policy  of  ininrance,  trover  for,           .... 

.        490 

PoMilAUty  of  an  ii^ury,  whether  raffieient  to  ereate  a  olaim  tor  damagei 

48 

IVrHin,dtea,               ..... 

«T 

.        68 

Prsctiae,  with  reference  to  damage^ 

SSO 

saa 

Pretuun  aftctioHti,      ...'.. 

68,474 

Price  of  chattels  doet  not  fix  value,    .                .                . 

181 

s« 

"                 "        actual  lose  mnit  be  shown, 

104,  808,  SSI 

"                 "        effect  of  notdoe  of  wilt, 

8J7,  et  lej. 

"        and  agent,  damages  as  to,  . 

88S 

aotoal  1m*  mast  be  ihown,      . 

SS7 

818,889 

"       U«bi]ityof,forBotoofagent, 

ua 

■'       liability  to  agent,                             ... 

BSl 

t6S.,aug 

PriTBteers,  damages  awarded  agalnrt  them, 

70 

Profits,  loss  of,  when  allowed  In  danuge,  . 

ee 

"            in  casea  of  capture,      .... 

70 

eiJMon, 

71 

"            iftle^          .                .                .                . 

70 

inexecatory  eontracte, 

78,884 

aio,  US 

Promiasory  notes  (see  note^)  damagee  on,  . 

S88 

lOa,  et  uq. 

l,3,U.H$,q. 

U%  S45 

Public  wrongs,  no  private  remedy  for,  aalen  parUcolar  dunags. 

83,141 

Purchaser  of  chattels,  damage*  agiiinrt. 

.        MO 

Quart  impedit,  damage*  in, 
Qmet  enjoyment,  covenant  for,  . 
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ICAMnAi  P^ 


Ballwa;  ihwe^  dunagc*  for  non-deUver;  of,  . 
"  daniBgae  toi  DDQ-Mo«pt«iMe  oC 

RmI  Mtion*,  dauMgw  In,    . 
K«a]  eorenkiita, 
B<al  «bUM,  KgTMin«iit  for  Mie  and  pnrduM  ot^ 

"         danu^ti  on  brcMh  of, 
Becaptora,  dftmlgM  ia  Mtioiu  Kgrnintt, 
Beooapmeat, 

"  UK  «f  the  term  in  Hew  Tork, 

"  in  aetlon*  for  vOTk  and  UboF, 

■■  doe*  not  apply  to  daDt»g«a  after  nit, 

"  vhen  In  aetiona  of  tort,  . 

Be-ezchangA,  aecaptor  not  liable  tot, 

"  general  prinoiplM, 

BidnMUWMe,  nuaanra  t^damageain  actioni  on  poIieiM  o( 
Bemedj,  elecrlioD  of,  trover,  trespass  and  saaompdli 

"      provided  bj  the  common  lair  for  every  iajiuy, 
B«mlttitiu' 0/ damagea  aft«r  verdict, 
Bemote  damagea^     (Bee  CoBieqnential  Damagw), 


"      whan  it  earriea  Interea^     . 
V      reoonpment  lor, 
BepleviD,  damagea  in, . 

"        damagea  reooverabU  by  def^idant, 
"  "  "  jdalntiff, 

"        mitigation  of  damagsi  in, 
BeadMon  of  contract^ 
Beatitntion,  acdoa  of,  In  Loniajana, 
Beati,  aoDiial,  in  aoeonnta,  when  allowed, 
Betnm  of  property  sold  with  warranty, 
Beverrionen,  damages  to  the  inheiitanoe  ol. 
Bight  to  b^,    .  .  .  . 

Btunan  law,  gen««l  prindplea  aa  to  damagei^ 


s. 

Sale*  of  ehatUla,  mle  of  the  eivil  law, 

"  "        damages  on,  a«  againat  vendor, 

■■  "        where  price  pdd, 

"  "        rale  in  New  York, 

"  "  "      Fennaylvania, 

"  "  "      Connectient, 

"  "        the  Sootoh  rnle, 

"  *•         how  valne  arrived  a^     . 

"  "in  ease*  of  part  perfbrmauee. 
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Sale*  of  ohattoH  •■  agunat  pnicluur,      . 

"  "  vhsre  Dole  or  1mU  gtren, 

"  "  wtth  -watranty, 

"  "  MmaaqoMitUl  dunagM^ 

■*  "  irli«i  frand,  right  to  readnd, 

"  ■■  asoordliig  to  modem  dril  law, 

*■  of  landi,  damagai  against  Tendor,    . 

*  "in  eaM  of  frmnd, 

Batsb,  on  damages,  cited, 

Sednetion,  damage!  in  aetion  for, 

Sdiin,  oovenant  of, 

Bequetlntioti,  damagai  In, 

Berrant,  damages  tar  enticing, 
"        damagM  for  treipaa*  bo. 

Barn  rtioKption*,  what, 

Bet-ol^  at  oommoQ  law,  none, ' 
"     introdoscd  from  «qn^, 

Bereral  damage*,  when  to  )^  ai 

Sheep  drowned  in  the  Severn,  damages  for, 

SherUb  and  other  offloert,  actions  against, 

"       ball  of  thdr  depnUesnot  liable  till  sherifii  are  HarrmmtA^  , 

"       measure  of  damages,  the  actual  Ii^my  siMtained, 

"       dlHrepancy  between  English  and  Ameriean  lul^ 

"       role  InConneotieDt, 

"      mis  of  damagM  against,  In  New  York, 

"  «  ■.  North  Carolina, 

"  "  "  Ywmont,  .  . 

"  "  "  Uaesachnsett^  it^ 

Slander,  nominal  damages  In,  .  .  . 

Blander,         ..... 
"       and  Ubel,  .  .  ' . 

ofatla,  .... 

tOTSMd,  .... 

*•       no  damage  for  words  spoken  after  suit  bronght, 
SlsTss,  hire  of  ... 

"       damages  for,  in  treTsr,   . 
Bpedsl  damage,  ean  It  be  ceooTered  in  trorerT  .  : 

"  "        allegation  In  arerment  o( 

Bpedfie  peifbnnanae,  when  aiilt  at  law  beoonea  ndt  fe, 
"  "Is  not  derived  from  the  Roman  law, 

Spedfie  artlolea,  when  agreed  on  as  payment,   . 

"      penonal  pn^>erty,  loita  for  reeowy  ot, 
Sqnib,  ease  of  the. 
Statutes,  damages  imder, 
Stipulated  di 
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190,209 
.  ASS,  «t  ttj. 
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83,  H8 
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SOS 
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Stock,  damages  on  wle  oi,  . 
"      agreementato  tranrfbr, 
"     ealbiipon, 


Digitized  .yCOOgle 


stock,  r«fi)Mllo  allov  tnuufer  of, 

Stonga,  dftiukgeiratamag  ftcm  b«d,  wben  r«eonp«d, 

Snb-lenee.    (S««Le«ee)k    ..... 
Snrtties  for  (heriff  uid  other  pobUe  offlMC* ,  MPta  agaiiMt, 
Buret;  and  piinoip*!,  dainag«a  in  actloiu  batwaoi.    (3a«  Prindpal), 
*  '       u  to  remoteneM  of  dftmagM, 

"      jadgment  ftguai^  wben  eTid«ie*  BguDat  prindpal. 


Tender,  when  it  eu  be  pleaded, 

Tez«a,  no  formi  of  action  in, 

"  IlieTeQpoD,'  dTeet  o^  as  in  ^deadiag, 

'Hmt,  wben  reeotery  oan  tie  lud  for, 

ntte  bond^  damage*  on, 

Torto  geoerallj,  damages  in. 

Total  Ion.    (Seelninraneo). 

TovLLua,  dted,    . 

Town^  aetioDi  againit, 

Trado-marki,  damagM  for  imitation  of 

Tranafer  of  atocik,  (sea  Stock),  damages  1 

"        of  real  eatate,  agreementa  for,  and 
Treble  dunagea  bf  itatnte, 
TreapaM  to  trj  tides, 

•'        fi>r  meme  profit^  damagee  in, 

"        to  landa,  rale  of  damagee  in, 

"        to  peiaans  and  persooal  proper^, 

"        againat  iberiff^ 

"        to  peTsooal  pnipertj, 

"        to  person, 

"        to  land^  nonvinal  dai 
Trial  by  battie,    . 
"      jory, 

"      vager  of  Uv, 
T*OFumo,  cited,  . 

^tiTer,  mis  of  damages  in  Oie  aotlon  ot, 

"      may  be  aometunes  bronglit  when 

lie. 


refaial  to  allow,    . 
damagee  on  bread)  of, 


igesin. 


q>edal .damage,  can  it  be  recovered  lot 

recoopment.  In  case  of  trarer,  by  pledgee, 

Talne  estimated  at  time  of  trial  or  convendon, 

Taloe  estimated  at  time  of  trial  or  at  time  of  i 

where  plaintiff  cl^ms  nnder  lien, 

a*  to  confoaion  of  property,  . 

for  ohoies  in  action, 

interest  in, 

tnltigation  of  liainHptPt  . 


D,„i,z,d,  Google 


TroTw  effect  ot  jadgment  in, 
Tunbridge  Wella  Dipperf^  cMe, 


UAmartAL  Pui. 


u. 

UnanthoiiEed  niita, 
UDooosoionable  RgrMmeDt^ 
UoUqnidatcd  demands  do  not  carry  iutereat,    . 
"  datnagM  not  Bet  off, 


V. 

Vala*  of  ohatteli  not  fixed  by  prise, . 

"  "        how  compated  in  actions  against  oaniars,   . 

"      with  regard  to  evidence  generally, 
Vendor  of  land,  meaaore  of  damages  agaiiut, 
Veadee  cf  land,  meanre  of  damage*  againaC,   . 
VexaUooa  niit,  no  recoTCry  for,  beyond  coata, 
TindiotiTO  damagea.    (See  ExenpUry  Damages), 

"  "      not  to  be  recovered  againit  reprcMntatiTee, 

"  "      nor  by  father,  except  in  aednction. 

Viva  FteuHM,  what,  ...  - 


w. 

Wager  of  law,  .... 

Warranty,  covenant  of,        . 

"  implied  on  aalea  of  notea, 

"  on  Balea  of  pereonal  property, 

"  right  to  return  if  contract  not  complied  ae  to, 

"  of  title,  .... 

"  the  aotnal  value  is  the  rule, 

"  of  title  to  personal  pr^er^, 

"  of  quantity, 

"  of  indonemen^ 

Waate,  damages  in  actions  ot,      . 
Water  codim,  damages  for  divenion  o(    .         . 
Wealth  of  defendant  evidence  of,  not  admitted  in  case  o 
"  "        nor  in  action  for  criminal  convetaation, 

"  "       but  admitted  in  actiooi  for  breacli  of  promlie, 

Were,  the  Anglo-Saxon, 
Wergild,     . 

"  Whereby,"  effect  ot  in  pleading,     . 
Will,  conspiracy  to  effect  revocation  a(      , 
Wite,  the  AngloSazon, 
WitoeMet^  actioDt  agaliut, 
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